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CASES   DETERMINED 


IN  THE 


SUPREME  COURT  OF  JUDICATURE 

OF   THE 

STATE   OF    NEW   JERSEY, 

AT  NOVEMBER  TERM,  1822. 


SAMUEL  STEPHENS  against  JOHN  BACON  and  HANNAH,  his  wife. 

IN    ERROR. 

Where  A.,  as  the  attorney  in  fact  of  B.,  receives  money  in  which  C.  has  the 
beneficiary  interest,  C.  cannot  maintain  an  action  against  A.  for  the  money  so 
received  ;  but  mftst  sue  B.  the  principal. — A  mere  agent,  without  suggestion  of 
fraud,  is  answerable  only  to  his  principal. 

This  was  an  action  of  assumpsit,  commenced  in  the  Common 
Pleas  of  Morris  count}*.  On  the  return  of  the  writ,  and  before 
any  pleadings  had  been  filed  by  the  parties,  a  rule  of  reference 
was  entered  into  by  consent,  and  all  matters  in  difference  refer- 
red to  the  final  end  and  determination  of  three  referees.  The 
referees  reported  to  the  Court  of  Common  Pleas,  that  there  was 
due  from  the  defendant  (Samuel  Stephens)  to  the  plaintiffs  (John 

Bacon  and  Hannah,  his  wife)  the  sum  of  $ .    A  rule  to  shew 

cause  why  the  report  of  the  referees  should  not  be  8Qt  aside,  was 
then  obtained  by  Stephens,  the  defendant:  and  a  statement  of 
the  case  was  agreed  upon  by  the  attorneys  of  the  respective  par- 
ties. The  Court  of  Common  Pleas,  after  argument,  dismissed 
the  rule  to  shew  cause,  and  ordered  judgment  final  on  the  report. 
The  defendant,  Stephens,  then  brought  his  writ  of  error,  return- 
able to  this  court, -in  the  term  of  May,  1820;  and  the  statement 
of  the  case,  brought  up  with  the  writ  of  error,  and  agreed  on  by 
the  counsel,  was  as  follows : — 
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The  plaintiffs  below  (Bacon  and  wife,  in  support  of  their  claim 
before  the  referees,)  proved,  "  That  Hannah  Bacon,  one  of  the 
plaintiffs,  was  the  daughter  of  Robert  Culver,  late  of  Morris 
county,  deceased.  That  the  decedent  had  in  his  hands,  previous 
to  his  death,  a  large  sum  of  money,  which  he  said  was  for  the 
plaintiffs,  who  lived  in  Canada;  and  that  he  managed  the  same 
for  them.  That  a  part  of  this  money  was  put  out  by  said  dece- 
dent, Robert  Culver,  to  one  Joseph  Culver,  who  gave  his  note 
for  the  same  to  the  said  Robert.  That  the  decedent  had  told 
the  said  Joseph,  at  the  time,  that  the  money  must  be  paid  when- 
ever the  plaintiffs  came  for  it.  It  was  further  proved,  that  the 
said  Robert  Culver  left  a  will,  which  was  regularly  proved  by 
Martha  Culver,  his  widow,  who  was  appointed  the  sole  execu- 
trix ;  and  to  whom  the  whole  of  the  personal  property  of  said 
testator  was  bequeathed,  during  her  life  or  widowhood.  That 
the  executrix  afterwards  brought  a  suit  against  said  Joseph  Cul- 
ver, for  the  recovery  of  the  money  due  on  the  said  note.  That 
the  said  Samuel  Stephens,  the  defendant,  received  the  said 
money  to  bis  own  use,  by  giving  up  to  said  Joseph  Culver  the 
said  note,  so  sued  on  as  aforesaid,  on  his  (the  said  Joseph's) 
paying  off  a  certain  debt  of  the  said  defendant,  to  the  same 
amount,  or  thereabout. — The  plaintiffs  proved  a  demand  on  the 
defendant,  before  suit  brought,  for  this  and  other  money,  which 
they  alleged  to  be  due  to  them  from  defendant. 

"  The  defendant  proved,  that  the  executrix  was  an  aged  woman, 
incapable  of  transacting  the  business  of  the  estate:  and  that 
she  had  appointed  him,  the  defendant,  her  agent  and  attorney  in 
fact,  to  manage  her  business,  as  executrix  aforesaid  ;  and  pro- 
duced before  the  referees  a  regular  letter  of  attorney,  proving 
the  appointment ;  which  was  previous  to  the  receipt  of  the  said 
money,  by  the  said  defendant,  from  the  said  Joseph  Culver.  It 
appeared,  that  the  defendant  was  son-in-law  of  the  executrix, 
and  that  they  resided  in  the  same  house. 

"If  the  court  have  power,  by  law,  to  examine  into  the  report, 
•with  reference  to  the  facts,  as  here  stated;  and  should  be  of 
•  opinion  that  the  evidence  was  properly  received  by  the  referees, 
;and  that  an  action  can  legally  be  maintained  by  the  plaintiffs 
against  the  defendants,  under  the  evidence  aforesaid,  then  the 
report  is  to  be  confirmed,  and  judgment  entered  thereon,  with 
If  the  court  should  be  of  a  different  opinion,  then  the  said 
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report  is  to  be  set  aside,  and  for  nothing  holden ;  and  costs  to 
be  paid  by  the  plaintiffs  to  the  defendant,  to  be  taxed,  in  either 
case,  according  to  law." 

Vroom  and  Hornblower,  for  plaintiff  in  error,  urged  several 
reasons  for  reversing  the  judgment  of  Common  Pleas,  and  set- 
ting aside  the  award.  But  as  only  one  of  these  reasons  was 
relied  upon  by  the  court,  in  giving  their  opinion,  it  is  thought 
unnecessary  to  notice  the  others.  They  contended,  that  no  action 
could  be  maintained  by  Bacon  and  wife  against  Stephens,  the 
defendant  below,  who  was  a  mere  attorney  in  fact,  or  agent,  of 
Martha  Culver,  the  executrix.  That  the  action  ought  to  have 
been  brought  against  the  principal,  Martha  Culver,  the  execu- 
trix. That  to  make  Stephens  liable  to  the  plaintiffs  would  be  to 
make  an  agent  liable  to  two  principals;  for  if  his  principal,  the 
executrix,  were  to  prosecute  him  for  the  money  received  as  her 
agent,  he  could  not  set  up  this  judgment,  obtained  against  him 
by  Bacon  and  wife,  in  bar  to  her  recovery;  for,  as  to  her,  it 
•would  be  res  inter  ados  arcta,  and  therefore,  if  this  action  could 
be  maintained,  he  might  be  compelled  to  pay  the  money  twice, 
and  cited  Tripler  v.  Oicott  &  Lord,  3  John.  Ch.  Rep.  473,  478. 
Clavering's  case,  Free,  in  Chan.  535,  case,  33  L  Pond  v.  Under- 
wood, 2  Ld.  Ray.  1210.  4  Bur.  1984. 

Miller,  and  Frclinghuysen,  attorney-general,  contra,  said,  it 
was  a  general  rule,  that  whoever  received  the  money  of  another 
was  bound  to  pa}1  it  over  to  the  person  who  was  entitled  to 
receive  it;  that  though  Robert  Culver,  deceased,  was  the  nomi- 
nal owner,  yet  that  Bacon  and  wife  were  the  real  owners  of  this 
money;  that  courts  of  law,  as  well  as  of  equity,  would  take 
notice  of  the  person  having  the  beneficiary  interest,  as  that  a 
plaintiff,  the  nominal  obligee  in  a  bond,  was  not  the  real  owner 
of  it,  but  merely  a  trustee  for  another.  1  Term  Rep.  622.  Rudge 
v.  Birch.  So  in  Bottomley  v.  Brook,  ib.  619.  4  Term  Rep.  340.  ,1 
Bin.  496.  2  Cranch  342.  1  John.  Ch.  57,  63.  Gould's  Esp.  part  II. 
59.  That  this  court  was  therefore  bound  to  recognize  Bacon 
and  wife  as  the  real  owners  of  this  money;  and,  consequently, 
Stfphens  was  liable  to  them  for  it,  unless  he  was  shielded  from 
'liability  by  the  fact,  that  ho  received  the  money  as  the  known 
agent  of  the  executrix.  But,  they  said,  he  could  not  avail  him- 
aclf  of  this  defence,  unless  he  had  paid  over  the  money  to  his 


NEW  JERSEY  SUPREME  COURT. 


Hope\vell  v.  Amwell. 


principal,  anterior  to  notice  of  the  plaintiff's  right  to  it.  2  Comyn. 
23.  Cowper  566,  806.  Stran.  480.  3  Esp.  Eep.  233.  4  Bvr.  1984. 
That  the  defendant  did  not  pretend  that  he  bad  paid  over  the 
money  of  his  principal,  and  therefore  the  fact  of  his  receiving 
it  as  agent,  was  an  unavailing  defence. 

PER  CURIAM.  "We  are  all  of  opinion  that  the  award  is  unlaw- 
ful, and  must  be  set  aside.  That  the  defendant,  Stephens,  upon 
the  case  submitted,  is  not  liable,  either  in  law  or  equity.  A  mere 
agent,  without  suggestion  of  fraud,  is  answerable  only  to  his  prin- 
cipal. A  bill  in  equity  against  him,  simply,  would  have  been 
dismissed:  so  that  admitting  that  an  action  on  the  case  was  as 
broad  in  every  respect,  as  a  bill  in  equity,  yet  it  would  not  have 
bettered  the  plaintiff's  case. 

Judgment  reversed,  and  report  set  aside. 


OVERSEERS  OF  THE  POOR  OF  HOPEWELL  against  OVERSEERS 

OF  AMWELL. 

In  pauper  cases,  the  successful  party  may  recover  attorney's  fees,  the  same  as 
is  allowed  by  the  fee  bill  in  other  cases:  and  also  reasonable  counsel  fees. 

The  order  of  removal  of  the  justices  and  of  the  Court  of 
Quarter  Sessions,  were  quashed  by  this  court  at  the  last  term. 
(See  1  Hals.  169.)  The  attorney  for  Hopewell  made  "out  his  bill 
of  costs,  and  inserted  therein  the  same  charges  for  attorney's 
fees  in  the  Sessions  and  in  the  Supreme  Court,  as  are  allowed, 
in  all  civil  cases,  by  the  statute  regulating  fees,  (Rev.  Laws  481.) 
such  as — 

Retaining  fee,  warrant  of  attorney,  copy,  and  filing,  $1.25 
Motion  that  appeal  be  entered,  <tec.  and  argument  fee,  2.05 
Breviat  and  copy,  and  copy  for  counsel,  .6^ 

Attorney's  trial  fee,  2.00 

Motion  that  hearing  of  appeal  come  on,  and  argument 

fee,  2.05 

Same  charges  for  services  in  Supreme  Court,  with  the  addi- 
tional charges  of- — 
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Motion  that  return  be  made  to  certiorari,  and  argu- 
ment fee,  $1.25 
Drawing  reasons,  copy,  and  tiling,  1.08 
Notice  of  argument,  copy,  and  service,  and  filing,  .73 
Motion  for  judgment  and  argument  fee,                             1.25 
There  were  also  charges  for  counsel  fee  in  the  Ses- 
sions,                                                                          10.00 
And  counsel  fee  in  the  Supreme  Court,                            20.00 

To  these  several  items  iif  the  bill  of  costs,  the  counsel  for  Am- 
well, Mr.  Eonnel,  objected,  and  applied  to  this  court  to  re-tax 
the  bill,  as  by  the  fifth  section  of  the  act  regulating  fees  (Rev. 
Laws  493.)  they  are  required  to  do.  He  contended,  that  under 
the  twenty-eighth  section  of  the  act  for  tho  settlement  and  relief 
of  the  poor,  (Rev.  Lams  46.)  only  such  costs  and  charges  could 
be  taxed  as  the  justices  thought  reasonable  and  just;  and  that  it 
did  not  authorize  the  taxation  of  the  fees  above  enumerated. 

Ewing,  for  Hopewell,  said,  that  the  practice,  as  to  these  costs, 
had  been  settled  in  the  case  of  Northampton  v.  Stafford;  and 
that,  in  drawing  the  present  bill  of  costs,  he  had  followed  the 
bill  which  had  been  taxed  in  that  case.  He  had  examined  the 
bills  of  costs  on  file  from  1782  to  1818,  and  could  find  but  two 
bills  of  costs  in  paiiper  cases,  (and  the  reason,  ho  presumed,  was, 
that  the  attorney  did  not  file  his  bill,  unless  it  was  necessary  to 
issue  execution);  but  both  those  bills  contained  the  same  charges 
as  the  present  bill:  tho  one  was  in  the  case  of  the  Township  of 
Trenton  v.  Maidenhead,  and  the  other  Northampton  v.  Stafford. 
The  words  of  the  act  are,  "reasonable  expenses,"  and  under 
these  words  reasonable  counsel  fees  have  been  allowed. 

FORD  J.  The  practice  in  the  Sessions  has  been,  to  allow  no 
taxed  costs,  according  to  the  items  of  the  fee  bill.  But  fees  have 
been  allowed  the  attorney  as  counsel,  and  counsel  fees  have  been 
allowed  besides. 

KIRKPATRICK  C.  J.  I  do  not  think  that  the  court  could  be  gov- 
erned by  a  more  reasonable  rule  than  the  foe  bill.  Rev.  Laws  481. 
I  am  inclined  to  say,  that  the  bill  should  bo  allowed  as  drawn. 

ROSSELL  J.  concurred  with  the  Chief  Justice. 

FORD  J.  Inasmuch  as  the  bill  in  1818  was  settled  in  opon 
court,  I  concur  in  allowing  this  bill  as  drawn. 
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DEN  ex  dem.  ANNA  G.  JOHNSON  and  ROBERT  JOHNSON  against 
CHRISTOPHER  MORRIS  and  WILLIAM  MORRIS. 

IN    EJECTMENT. 

1.  The  lessor  of  the  plaintiff  in  an  action  of  ejectment,  must  always  cor.nt 
upon,  and  shew,  a  possession  of  the  laud  within  the  time  to  which  the  right  of 
entry  is  limited:  viz.  within  twenty  years  next  before  the  action  is  brought. 

2  But  he  need  not  shew  a  possession  of  twenty  complete  years,  or  of  any 
other  number  of  years,  further  than  is  necessary  to  constitute  a  full  and  peace- 
able possession. 

3.  And  the  possession  to  be  proved,  being,  a  mere  matter  in  pais,  may  be 
shewn  as  well  without  deed  as  with  it;  though,  when  without  it,  it  will  always 
be  looked  upon  with  greater  jealousy,  and  be  overcome  with  greater  ease. 

4.  What  circumstances  sufficient  to  induce  a  jury  to  presume  the  existence  of 
a  deed. 

This  was  an  action  of  ejectment,  and  came  before  the  court 
upon  a  rule  to  shew  cause  why  the  nonsuit  which  had  been 
granted  by  the  judge,  at  the  circuit,  should  not  be  set  aside,  and 
a  ne\v  trial  granted.  It  was  argued  in  the  term  of  February,  and 
decided  in  September,  1820,  previous  to  the  appointment  of  the 
present  reporter.  But  as  the  case  came  again  under  the  consid- 
eration of  the  court,  this  term,  upon  a  motion  to  set  aside  a  ver- 
dict (which  had  been  rendered  in  favour  of  the  defendants)  and 
grant  a  new  trial,  it  was  thought  advisable,  for  the  better  under- 
standing of  the  whole  case,  to  publish  together  the  opinions 
delivered  upon  both  motions. 

The  facts  of  this  case,  so  far  as  they  relate  to  this  motion  to 
set  aside  the  nonsuit,  are  sufficiently  stated  in  the  opinion  of  the 
Chief  Justice. 

IVIRKPATRICK  C.  J.  This  is  an  ejectment  for  lands  in  Salem. 
At  the  trial  of  the  cause,  it  was  moved  for  a  nonsuit  by  the 
defendant's  counsel;  because  the  lessors  of  the  plaintiff  had  not 
shewn  a  title  by  deed  or  other  conveyance,  nor  a  possession  in 
themselves  and  those  under  whom  they  claimed,  for  the  term  of 
twenty  years,  and  the  plaintiff  was  called  accordingly. 

The  ground  of  the  nonsuit,  as  thus  presented  by  the  counsel, 
and  taken  by  the  court,  is  not  quite  so  precisely  stated  as  could 
have  been  wished.  From  the  manner  in  which  it  is  expressed, 
it  is  left  doubtful  whether  it  was  intended  to  say,  that  the  lessors 
of  the  plaintiff  had  not  shewn  a  possession  of  twenty  complete 
years,  and  therefore  not  a  sufficient  one  to  maintain  an  action  of 
ejectment,  or  that  the}'  had  not  shewn  a  possession  within  twenty 
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years  before  action  brought,  and  therefore  were  barred  by  the 
statute. 

It  will  be  necessary,  therefore,  to  look  into  the  case,  and  see 
how  far  the  motion  is  supported  in  point  of  fact,  upon  either  tho 
one  or  the  other  of  those  grounds. 

But  before  I  proceed  to  this,  I  feel  myself  constrained,  from 
the  course  which  the  argument  at  the  bar  has  taken,  rather  than 
from  any  thing  in  the  case  itself,  to  make  a  few  observations  re- 
specting the  action  of  ejectment,  as  it  has  been  used  in  this  state, 
from  the  earliest  settlement  of  the  country  down  to  this  time.  I 
say,  I  feel  myself  constrained  to  do  this  from  the  course  of  the 
argument;  for  it  has  been  insisted,  that  the  plaintiff  in  ejectment 
always  has  been,  and  still  is  obliged,  in  order  to  maintain  his 
suit,  to  shew,  what  the  counsel  call,  a  complete,  substantive, 
impregnable  title;  that  is,  as  it  has  been  explained,  a  regular 
deduction  of  title,  by  deed  from  Charles  II.  down  to  himself,  or 
an  exclusive  and  uninterrupted  possession  in  himself  and  those 
under  whom  he  claims,  formerly  for  sixty  years,  then  for  thirty, 
and  now  for  twenty,  according  as  the  successive  statutes  of 
limitation  prevailed;  or  in  other  words,  such  a  title  as  might  be 
disputed,  indeed,  in  point  of  fact,  but  could  never  be  overcome 
by  one  superior  to  it.  And  by  way  of  fortifying  this  position, 
reference  is  made  to  former  practice,  in  which  it  is  said  such 
deduction  was  uniformly  made,  and  always  required. 

Let  us  examine  this  position  a  little.  By  the  common  law, 
estates  of  freehold  in  lands  passed  by  livery  of  seisin  only;  that 
is,  by  a  delivery  over  of  tho  actual  possession.  He,  therefore, 
who  was  in  the  actual  possession  of  land,  was,  pritna  facie,  the 
tenant  of  the  freehold,  and  had  in  him  the  heritable  scsina  facit 
stipitem.  If  he  were  ousted  or  dispossessed  of  this  freehold,  by 
one  who  had  no  right,  he  might,  without  process  of  law,  make  a 
peaceable  entry,  or,  if  deterred  from  that,  he  might  make  claim 
from  year  to  year,  which  was  called  continual  claim,  as  near  tho 
land  as  ho  could,  and  such  entry  or  claim  restored  him  to  his 
lawful  seisin,  and  made  him  capable  again  of  conveying,  either 
by  descent  or  purchase.  This  right  of  entry,  though  it  might  bo 
tolled  or  taken  away  by  a  descent  cast,  and  so,  generally  speak- 
ing, must  bo  pursued  durfng  tho  life  of  him  that  made  the  ouster, 
or  bo  for  ever  lost,  yet  it  was  limited  to  no  particular  period  or 
number  of  years;  so  that  if  it  was  not  actually  lost  by  descent  or 
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otherwise,  the  lawful  owner  might,  at  all  times,  restore  himself 
by  entering  upon  the  wrongdoer,  in  a  peaceable  manner,  and 
turning  him  out;  but  if  he  suffered  it  to  be  once  lost,  be  could 
no  longer  restore  himself  by  his  own  act,  but  must  have  recourse 
to  his  action  at  law.  And,  indeed,  even  where  it  was  not  lost,  as 
it  but  seldom  happened  that  the  wrongdoer  would  tamely  submit 
to  be  turned  out  without  force,  the  owner,  if  his  object  was  to 
gain  the  actual  possession  and  enjoyment  of  the  land,  and  not 
merely  to  put  himself  in  a  capacity  to  make  a  lawful  convey- 
ance, was  generally  obliged  to  have  recourse  to  such  action,  and 
to  call  to  his  aid  the  process  of  the  law,  to  restore  to  him  that 
right  which  he  could  not  obtain  by  peaceable  means  without  it; 
so  that,  in  most  cases  it  may  be  said,  he  was  put  to  his  action, 
even  when  his  right  of  entry  was  not  tolled  or  taken  away. 

This  action  might  be,  in  the  first  place,  by  writ  of  entry,  in 
which  he  undertook  to  prove  his  own  former  possession,  and 
that  the  defendant,  or  some  one  under  whom  he  held,  had  dis- 
possessed him;  to  which  the  defendant  might  answer  by  denying 
the  fact  of  the  dispossession,  or  by  shewing  in  himself  an  older 
and  a  better  possession ;  and  then,  upon  the  trial,  it  was  adjudged 
for  him  who  had  the  clearest  right,  or  it  might  be,  in  the  second 
place,  after  the  reign  of  Henry  II.  by  writ  of  assize,  which  went 
upon  the  suggestion,  that  the  demandant's  ancestor  had  died  in 
possession,  and  that  he  was  the  next  heir;  and  therefore  directed 
the  sheriff  to  inquire,  by  a  jury,  whether  this  were  so,  and,  if 
found  for  the  demandant,  the  land  was  immediately  restored. 
But  still,  even  if  the  demandant  prevailed  in  these  actions,  it 
only  restored  to  him  his  former  possession,  it  decided  nothing 
with  respect  to  the  right  of  property;  all  that  he  had  to  shew,  in 
order  to  maintain  his  suit,  was  the  possession  of  himself  or  his 
ancestor,  and  this  might  be  overcome  by  the  defendant  shewing 
an  older  and  a  better  possession;  for  it  never  was  pretended 
that  the  demandant's  must  be  such  a  possession  as  established 
the  ultimate  right:  for  this,  either  party  might  afterwards  resort 
to  his  writ  of  right.  In  these  possessory  actions,  therefore, 
neither  the  deed  of  feoffment,  by  which  the  estate  was  created, 
nor  the  actital  livery  of  seisin  upon  such  deed  were  necessarily 
given  in  evidence,  but  the  mere  possession  only.  And  so  also  after 
the  29  Car.  II.  which  directed  that  all  conveyances  of  land  should 
be  in  writing,  and  not  otherwis^,  it  was  not  necessary,  upon  the 
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same  principle,  to  give  the  writing  in  evidence,  and  the  reason 
was,  that  the  deed  of  feoffment  and  livery  of  seisin  thereupon,  in 
ancient  times,  and  the  written  conveyance  under  the  statute,  re- 
lated to  and  were  evidence  of,  the  commencement  of  the  estate, 
and  of  the  ultimate  right  only,  which  was  not  at  all  in  question ; 
but  that  they  could  be  no  proof  of  the  actual  and  subsequent 
possession  upon  which  the  ouster  was  alleged  to  have  been  com- 
mitted, and  which  was  the  foundation  of  those  possessory  ac- 
tions, and  the  only  thing  to  be  proved  in  them,  or  recovered  by 
them.  It  is  true  that  those  might  be  given  in  evidence,  and  might 
greatly  strengthen  the  proof  of  possession,  but  they  were  not 
essential  to  the  maintenance  of  the  action;  that  depended  upon 
the  mere  possession. 

To  these  real  actions  for  the  recovery  of  the  possession  of 
lands,  succeeded,  in  common  use,  the  action  of  ejectment.  This 
was  not  originally  devised  as  a  remedy  for  injuries  done  to  real 
estates,  that  is,  to  estates  of  freehold  in  lands,  but  as  a  remedy 
for  injuries  done  to  chattels  real,  such  as  terms  for  years,  which 
were  considered  as  mere  chattel  interests.  But  then,  as  one  who 
came  into  a  court  of  justice  to  complain  that  he  had  been  ousted 
of  his  term,  must  necessarily  shew  that  such  term  existed,  and 
that  the  lease  under  which  he  claimed  was  a  good  and  valid  lease, 
and,  of  course,  that  the  lessor  had  a  right  to  make  it,  the  title  of 
the  lessor  was  thereby  brought  into  question,  as  fully  and  upon 
the  same  principles  as  it  would  have  been  in  the  real  action ;  so 
that  though  the  action  of  ejectment  got  clear  of  all  the  intricacy 
and  perplexity  of  the  real  action,  and  so  became  an  easy  and 
expeditious  method  of  trying  the  title  to  land,  yet  it  required 
precisely  the  same  proof  of  title  in  substance  as  the  real  action 
did.  For  though  the  form  of  the  action  may  have  been  changed, 
yet  the  great  principles  of  right  have  not  been  changed,  nor  can 
they  be  without  a  total  subversion  of  the  whole  system  of  pro- 
perty in  land.  In  a  real  action,  the  demandant  must  shew  his 
possession,  his  ouster,  and  his  right  to  re-enter;  in  an  ejectment, 
the  lessor  of  the  plaintiff  must  shew  the  very  same  thing; — ho 
must  shew  that  he  has  been  in  possession  of  the  land;  that  it  is 
now  withholden  from  him,  which  is  an  ouster;  and  that  he  had 
a  right  to  re-enter  and  make  the  lease  in  question.-  I  say  ho  must 
show  those  things,  for  the  lease,  entry  and  ouster,  which  are 
confessed  are  the  mere  form  of  the  action,  and  have  nothing  to 
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do  with  the  substantial  right.  The  title,  therefore,  which  the  les- 
sor of  the  plaintiff,  by  the  consent  rule,  is  bound  to  rest  upon, 
and  which  he  is  obliged  to  make  out  at  the  trial,  is  his  right  of 
entry,  (for  if  he  had  this  right,  it  is  always  confessed  that  he  had 
a  right  to  make,  and  did  make,  the  lease)  a  right  which,  upon 
the  principles  of  the  common  law,  necessarily  results  from  his 
having  had  an  anterior  and  peaceable  possession  of  the  lands  in 
question,  and  their  being  now  withholden  from  him  by  the  de- 
fendant; a  right  too  which  cannot  be  overcome  by  any  subse- 
quent possession,  unless  it  has  been  tolled  or  taken  away  in  the 
manner  before  mentioned,  or  is  restrained  by  the  statutes  of  limi- 
tation. • 

Let  us,  then,  look  a  little  at  the  history  of  these  statutes,  and 
consider  their  nature  and  effect. 

I  have  said  before,  that  this  right  of  entry  by  the  common 
law,  was  unlimited,  in  point  of  time,  as  were  also  the  real  actions 
of  which  I  have  spoken.  In  the  progress  of  society,  however,  it 
was  found  necessary  to  constrain  men  to  pursue  their  rights 
within  a  reasonable  time  or  to  abandon  them  for  ever,  and  espe- 
cially so  where  they  were  to  be  pursued  by  the  mere  act  of  the 
party  himself,  without  the  intervention  of  judicial  authority. 
Hence,  after  sundry  other  statutes,  the  32  Henry  VIII.  which 
limits  writs  of  right  to  sixty  years ;  writs  of  assize  and  entry  and 
other  possessory  writs,  if  founded  upon  the  possession  of  one's 
ancestor,  to  fifty  years;  and  if  founded  upon  one's  own  possession, 
to  thirty  years.  Hence,  also,  the  21  Jac.  1,  which  declares,  that 
none  shall  make  entry  into  lands  but  within  twenty  years  next 
after  his  right  or  title  shall  accrue  to  the  same.  After  this  last 
statute,  if  the  lawful  owner  did  not  make  his  entry,  and  so  restore 
himself  to  his  possession  within  the  time  therein  pi-escribed,  his 
right  to  do  so  in  this  extra-judicial  manner  was  gone,  but  still  his 
right  to  have  possession  of  the  land  remained  as  before.  The 
only  difference  in  his  condition  was,  that  before  he  had  the 
remedy  in  his  own  hands,  and  he  could  restore  himself  when  he 
pleased;  but  that  now  his  remedy  was  in  the  hands  of  the  law, 
and  he  must  be  restored,  if  at  all,  by  its  judicial  process.  But 
his  right,  in  both  cases,  was  the  same,  a  mere  possessory  right, 
founded  upon  his  having  hud  the  possession,  and  his  having  been 
turned  out  of  it  by  the  defendant;  in  both  cases  he  was  restored 
to  his  possession,  and  his  possession  only. 
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But  those  statutes  of  limitation  which  governed  those  reme-, 
dies  in  England  were  not  considered  as  extending  to  this  country, 
until  the  act  of  1727,  which  declares,  that  all  the  English  statutes 
concerning  the  limitation  of  actions,  real  and  personal,  shall  be  in 
force  here. 

This  was  a  popular  act,  intended  principally  to  protect  settlers 
who  had  made  their  settlements  at  considerable  expense  and 
labour,  under  specious,  though  sometimes  defective  titles,  and 
between  whom  and  the  proprietors,  therefore,  there  was  danger 
of  conflicting  claims.  By  the  influence  of  the  latter,  however, 
as  it  was  said,  who  had  great  sway  at  that  day  in  the  government, 
and  some  of  whom,  both  then  and  for  many  years  afterwards, 
occupied  the  chief  seats  in  the  courts  of  justice,  it  received  a  very 
limited  construction. 

It  was  holden,  in  the  first  place,  that  the  action  of  ejectment, 
being  neither  a  real  nor  a  personal  action,  but  a  mixed  one,  no 
statute  which  might  be  construed  to  limit  that  action,  as  such  in 
England,  could  be  extended  by  this  act ;  because  it  extended 
statutes  concerning  the  limitation  of  real  and  personal  actions 
only,  and  not  of  mixed  actions.  It  was  holden,  in  like  manner, 
that  that  part  of  the  21  Jac.  1,  which  limits  the  right  of  entry  to 
twenty  years,  was  not  extended  ;  because  such  entry  is  a  mere 
personal  act  of  the  lawful  owner,  and  in  no  sense  an  action 
either  real  or  personal,  and  therefore  not  within  the  words  of  the 
extending  act.  They  said  too,  and  indeed  of  course,  that  as  by 
the  common  law  the  right  of  entry  was  limited  to  no  particular 
time  or  number  of  years,  and  as  the  21  Jac.  1,  so  far  as  it  respects 
that  right,  was  not  extended  by  the  act,  the  lawful  owner  might 
make  his  entry  at  any  distance  of  time,  except  as  hereafter 
stated,  and  maintain  his  ejectment  upon  it;  and  that  he  was 
neither  put  to  his  assize  nor  writ  of  entry,  nor  was  in  any  way 
limited  by  the  statutes  concerning  them.  And,  so  far,  they  seem 
to  have  proceeded  upon  pretty  plausible  grounds.  But  they  wont 
still  farther,  and  said,  that  as  those  real  actions  had  never  been 
in  use  in  this  province,  and  could  not  conveniently  be  introduced, 
and  much  less  the  writ  of  right,  with  its  four  knights  girt  with 
swords,  and  as  the  entry  to  make  a  lease  to  try  the  title  in  eject- 
ment was  but  a  mere  fiction,  and  could  do  np  injury  to  him  in 
the  actual  possession,  therefore  an  entry,  merely  for  that  pur- 
pose, might  be  feigned  in  all  cases  where  the  party  had  right  to 
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the  land  ;  and  ithat,  as  well,  where  by  the  strict  rules  of  the  com- 
mon law  the  right  of  entry  had  been  tolled  by  descent,  as  upon 
discontinuances  and  deforcements,  where  the  alienees  and  de- 
forciants  were  in  lawful  possession,  and  therefore  could  not  be 
disturbed  by  the  mere  entry  of  the  party  without  process  of  law. 
And  by  this  mode  of  construction,  they  opened  up  the  way  to 
the  action  of  ejectment,  upon  every  claim  which  was  within  the 
reach  of  the  writ  of  right  itself.  It  is  upon  this  construction 
that  we  maintain  actions  of  ejectment,  even  at  this  day,  against 
such  heirs,  alienees,  and  deforciants,  upon  whose  lawful  posses- 
sion entry  could  not  be  made;  an  instance  of  which  we  have 
very  lately  had  in  this  court,  in  the  case  of  Den  v.  Robinson  & 
Carpenter,  from  Salem,  which  was  a  discontinuance  by  tenant  in 
tail.  I  speak  now  of  the  principles  of  the  common  law  only,  and 
altogether  without  reference  to  the  operation  of  the  statute  of 
uses,  which  may  be  said,  in  some  sense,  to  have  changed  the 
whole  doctrine  of  entries. 

From  this  view  of  this  extending  act,  and  of  the  construction 
given  to  it,  with  respect  to  those  statutes,  it  is  manifest  that  until 
our  act  of  1787,  limiting  actions  of  ejectment,  in  certain  cases, 
to  thirty  years,  and  our  present  act  limiting  all  manner  of  actions 
for  lands  to  twenty  years,  we  had  no  operative  limitation,  except 
that  contained  in  the  first  section  of  the  32  Henry  VIII.  which 
says,  that  no  person  shall  from  thenceforth  sue  or  maintain  any 
writ  of  right  upon  the  possession  of  his  ancestor,  unless  such 
ancestor  shall  have  been  seized  or  possessed  thereof,  within  three 
score  years  next  before  the  teste  of  the  writ.  And,  indeed,  it 
might  be  supposed,  at  first  view,  that  the  judges  of  that  day 
might  have  got  clear,  even  of  this  upon  the  same  principle  they 
got  clear  of  the  writs  of  assize  and  entry ;  but,  upon  a  more  care- 
ful examination,  it  will  be  found  that  the  words  of  the  statute 
are  very  broad;  they  not  only  limit  the  writ  of  right,  strictly 
speaking,  but  also  all  manner  of  claims  founded  upon  possession, 
unless 'such  possession  has  been  within  three  score  years  before 
such  claim  is  made.  They  extended  this  clause,  therefore,  and 
this  was  the  whole  operation  which  they  gave  to  this  extending 
act,  so  far  as  it  respected  actions  for  lands. 

If  I  should  bo  asked  upon  what  authority  I  ground  these  posi- 
tions respecting  the  construction  of  this  act,  and  the  extension 
of  the  English  statutes  of  limitation,  I  will  frankly  confess  that  I 
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can  refer  to  no  adjudged  cases,  no  express  decisions  upon  those 
very  points ;  none  such  have  been  printed  or  handed  down  to  us 
in  authentic  form  that  I  know  of.  The  history  of  our  juridical 
proceedings  in  former  times,  so  far  as  we  can  come  at  it  at  all, 
is  to  be  collected  only  from  manuscript  notes,  made  for  private 
use,  and  from  oral  traditions  and  instructions  delivered  to  us  by 
our  predecessors,  and  to  them  by  theirs:  but  it  is  authenticated 
not  only  by  their  authority,  but  which  is  far  better,  by  the  uni- 
form practice  of  the  court,  as  far  back  as  memory  can  reach, 
which  could  not  have  taken  place  without  some  fixed  principles 
to  rest  upon.  What  I  have  said  upon  this  subject  1  have  col- 
lected principally,  in  the  first  place,  from  a  note-book  made  by 
Mr.  Philip  Kearney,  formerly  of  Perth  Amboy,  an  industrious, 
pains-taking  man,  which  was  many  years  ago  lent  to  me  by  his 
son,  Revaud  Kearney.  It  purported  to  be  notes  of  cases  adjudged 
in  the  Supreme  Court,  principally  in  the  time  of  Chief  Justice 
Morris,  who  presided  in  that  court  from  about  the  year  1738 
till  1764,  and  of  opinions  given  at  chambers  by  eminent  coun- 
sel, of  whom  Mr.  Alexander,  a  distinguished  counsellor  in  those 
early  times,  seemed  to  be  the  foremost;  in  the  second  place, 
from  the  instructions  and  communications  which  I  received  from 
my  master,  the  lato  Judge  Paterson,  while  a  student  in  his  office, 
and  afterwards  while  in  practice,  for  he  was  always  ready  to 
communicate;  and,  in  the  third  place,  from  conversations  which 
I  have  had  with  gentlemen  who  had  been  in  practice  before  the 
Revolution,  of  whom  I  may  mention  Mr.  John  Do  Hart,  of 
Elizabeth  Town,  and  the  late  .Judge  Morris,  of  .New  Brunswick, 
but  especially  my  learned  predecessor  Chief  Justice  Kinsey,  tho 
accuracy  of  whose  knowlegde  upon  subjects  of  this  kind  will  bo 
disputed  by  none  who  knew  him.  It  may  be  taken,  therefore,  1 
think,  as  an  unquestionable  fact,  that  the  construction  of  this 
extending  act,  and  tho  application  of  the  English  statutes  of 
limitation,  as  understood  and  received  in  those  times,  were  as  I 
have  stated  them. 

The  right  of  the  lawful  owner,  therefore,  to  enter  upoi  tho 
wrongdoer  in  this  extra-judicial  manner,  and  so  to  restore  hiri 
self  to  his  possession  and  make  leases  &c.  from  the  first  sett  A 
ment  of  the  province  till  the  act  of  1727,  was  wholly  unlimitul 
in  point  of  time;  from  that  time  till  the  act  of  1787  it  was  limitt  d 
to  sixty  years;  after  that,  in  some  cases,  to  thirty  years;  and 


14  NEW  JERSEY  SUPREME  COURT.  + 

Den  v.  Morria. 

since ^he  act  of  1798,  in  all  cases,  with  the  usual  savings,  to  twenty 
years:  and  as  this  right  of  entry  is  the  foundation  of  the  action 
of  ejectment,  that  action,  of  course,  was  limited  in  the  same 
manner,  and  not  otherwise.  Bat  that  limitation  is  merely  a  limi- 
tation of  the  time  within  which  the  entry  must  be  made,  and,  by 
no  possible  construction,  a  designation  of  the  time  during  which 
the  possession  must  have  continued.  Can  any  book  case  be  found 
in  which,  since  the  21  Jac.  1,  a  possession  of  twenty  complete 
years  has  been  holden  necessary  to  maintain  an  ejectment?  None 
such  can  be  found.  One  comes  into  a  court  of  justice,  and  sa\'s 
he  has  been  in  possession  of  lands  for  five,  ten,  or  fifteen  years, 
and  that  the  defendant  has  turned  him  out,  and  holds  him  out, 
shall  he  be  told  he  has  no  redress,  because  he  has  not  been  in 
twenty  complete  years  ?  and  shall  the  defendant  be  justified  in 
withholding  from  him  his  peaceable  possession,  thus  tortiously 
and  forcibly  gained  ?  Suppose  another  should  enter  and  turn  him 
out,  and  another  him,  shall  the  last  alwaj's  hold  ?  To  what  would 
all  this  lead  but  a  mere  trial  of  strength,  in  defiance  of  all  law; 
for  it  is  directly  in  the  tooth  of  that  universally  acknowledged 
principle,  that  peaceable  possession  itself  is  a  title  which  shall 
never  be  disturbed  but  by  one  who  has  a  better  right,  and  which, 
therefore,  the  law  will  carefully  protect  until  that  right  be  shewn 
in  a  judicial  manner.  And  whether  that  possession  has  lasted 
five  years,  or  ten  years,  or  twenty  years,  the  law  sees  no  differ- 
ence. Upon  what  ground,  then,  is  this  notion  of  possession  of 
twenty  complete  years  founded?  Certainly  the  21  Jac.  1,  says 
no  such  thing — our  act  of  1798  says  no  such  thing;  the}-  merely 
limit  the  time  of  entry,  but  require  no  possession  of  twenty  com- 
plete years,  for  this  or  any  other  purpose.  Well,  if  those  statutes 
do  not  require  it,  what  is  it  that  does  require  it?  Is  it  the  com- 
mon law  ?  Let  us,  then,  lay  the  statutes  of  limitation  out  of  the 
question,  and  then  let  us  inquire  what  length  of  possession  did 
the  common  law  require.  Does  it  say  any  thing  about  twenty 
years,  or  thirty,  or  fifty,  or  even  three  score  years  ?  No.  Time 
immemorial  was  its  only  limitation — time  whereof  the  memory 
of  man  runneth  not  to  the  contrary,  and  beyond  which,  of  course, 
no  proof  could  possibly  reach.  But  will  any  one  say,  that  a  pos- 
session for  time  immemorial  was  necessary  to  support  an  eject- 
ment or  other  possessory  action  ?  No  one  will  say  so.  It  is  true 
that,  in  early  times,  it  was  customary,  in  actions  of  ejectment,  to 
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deduce  title  from  the  general  proprietors,  and  thereby  to  cut  off 
all  pretensions  of  the  defendant  at  once,  and  that  this  continued 
to  be  the  custom  up  till  the  revolutionary  war,  and  for  some  time 
afterwards;  and  it  is  true,  too,  that  this  is  done  even  till  this  day, 
when  it  can  conveniently  be  done,  because  it  is  by  far  the  shortest 
and  safest  course,  for  it  stops  the  mouth  of  the  defendant  in 
limine.  But  the  conclusion  that  is  drawn  from  this  to  wit,  that 
the  ejectment  was  put  upon  the  same  footing  as  the  writ  of  right, 
and  required  the  same  proof,  and  had  the  same  consequences,  is 
not  true.  It  never  was  put  upon  the  footing  of  the  writ  of  right ; 
it  never  was  conclusive  upon  the  right  of  property;  it  never  did 
necessarily  require  such  deduction  of  title;  but,  on  the  contrary, 
always  depended  upon,  and  was  governed  by,  its  own  proper 
principles;  and,  except  in  the  cases  I  have  mentioned,  kept  with- 
in its  own  proper  bounds.  I  never  heard  of  a  nonsuit  or  a  deci- 
sion made  against  the  plaintiff,  upon  the  ground  that  he  had  not 
made  such  deduction  of  title,  except  in  one  case  from  Sussex, 
I  think,  in  the  Court  of  Errors,  at  Perth  Amboy,  and  in  that, 
probabl}*,  there  might  have  been  intermingled  other  operative 
reasons,  not  much  connected  with  the  case,  and  not  now  easy  to 
be  traced. 

There  has  been  cited  from  one  of  the  books,  Espinasse,  (I 
think)  a  passage  to  this  effect,  that  proof  of  possession  within 
twenty  years  is  not  only  necessary  to  support  the  title  of  the  lessor 
of  the  plaintiff,  but  such  possession  for  twenty  years,  ivithout  in- 
terruption, shall  be  a  good  title  in  itself  to  recover  in  ejectment, 
ivithout  any  other;  and  from  this  it  has  been  argued,  that  a  pos- 
K'M>i<>M  of  twenty  years,  at  least,  without  interruption,  is  neces- 
sary to  maintain  this  action.  But  a  little  attention  to  the  author, 
and  to  the  cases  from  which  ho  deduces  his  position,  will  shtw 
satisfactorily  that  this  is  not  the  meaning.  He  means  to  sa}r,  and 
docs  say,  that  a  possession  within  twenty  years  is  sufficient  to 
maintain  an  ejectment,  unless  an  older  and  a  better  possession 
be  nhewn,  but  that  a  possession  for  twenty  years  without  inter- 
ruption, under  the  21  Jac.  1,  gives  a  right  of  possession,  than 
which  no  better  can  be  shewn,  and  which  cannot  be  overcome 
in  this  action,  for  that  the  statute  cuts  off  the  right  of  entry  from 
the  defendant  as  well  as  from  the  plaintiff,  and  therefore  if  he 
has  suffered  his  right  to  sleep  for  twenty  years  it  is  gone,  and 
he  could  have  had  no  ri^ht  to  make  the  entry  which  is  the  com- 
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mencement  of  his  present  possession.  The  truth  is,  that  all  pos- 
sessory actions  are  founded  upon  a  peaceable  possession  in  the 
demandant  or  plaintiff,  and  those  under  whom  he  claims:  and 
such  possession,  \vithoutregard  to  the  length  of  time  it  may  have 
continued,  is  sufficient  to  maintain  such  action,  and  can  only  be 
overcome  by  an  older  or  better  right. 

I  conclude,  then,  that  the  lessor  of  the  plaintiff,  in  an  action 
of  ejectment,  must  always  count  upon  and  shew  a  possession  of 
the  land  within  the  time  to  which  the  right  of  entry  is  limited, 
and  under  our  act  of  1798,  within  twenty  years  next  before  the 
action  brought,  otherwise  he  is  barred;  but  that  he  need  not 
shew  a  possession  of  twenty  complete  years,  or  of  any  other 
number  of  years,  further  than  is  necessary  to  constitute  a  fuh 
and  peaceable  possession  ;  and  that  this  being  merely  a  posses 
sory  action,  and  the  possession  to  be  proved  not  being  intended 
to  establish  the  ultimate  right,  and  not  depending  for  its  validity 
upon  the  manner  in  which  it  commenced,  but  being  a  mer* 
matter  in  pais,.it  may  be  shewn  as  well  without  deed  as  will 
it,  though,  when  without  it,  it  will  always -be  looked  upon  with 
greater  jealousy,  and  be  overcome  with  greater  ease. 

These  things  being  premised,  let  us  see  how  the  case  stands 
It  appears,  from  the  statement  of  the  judge,  to  have  beet 
in  evidence,  that  one  William  Miller,  in  the  years  1754,  '58, 
and  '59,  purchased  and  took  deeds  for  three  tracts  of  land  in 
Penn's  Neck,  which  tracts  together  were  afterwards  called  Mil- 
ler's mill  tract,  and  embrace  the  premises  in  question;  that  Mil- 
ler afterwards  exercised  certain  acts  of  ownership  upon  this  land, 
and  particularly,  that  in  1774  he  mortgaged  a  part  of  it  to  one 
Andrew  Sinnickson,  which  mortgage  was  afterwards  satisfied  and 
paid;  that  in  1780  or  '81  he  was  still  in  the  actual  possession  of 
it,  and  early  in  1782  gave  it  in  exchange  for  other  lands  to  one 
Samuel  Burn  ham,  who  thereupon  took  possession  of  it,  and  in 
the  autumn  of  the  same  year,  1782,  sold  it  to  John  Somerill  and 
Thomas  Carney;  that  Somerill  immediately  entered  upon  it,  and 
continued  in  the  actual  possession  of  it  till  his  death,  which  was 
in  1785  or  '86;  that  after  Somerill's  death,  his  widow  remained 
in  the  house,  and,  together  with  Carney,  leased  out  the  mill  tc 
one  Wightsell,  for  two  successive  years,  who  held  as  their  ten- 
ant, and  paid  them  rent;  that  in  1788  Thomas  Carney,  himself, 
leased  the  mill  to  one  Curriden,  for  one  year,  who  took  posses- 
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sion  under  that  lease,  and  held  during  the  term ;  that  towards 
the  close  of  that  year  Thomas  Carney  died,  after  which  SomerilFa 
•widow,  who  still  lived  on  the  place,  took  the  mill  herself  for  one 
year  ;  then  one  Hopman,  her  son-in-law,  had  it,  and  after  that 
one  Humphries  rented  it. 

It  appears  further  to  have  been  in  evidence,  that  Thomas 
Carney,  died  in  possession  of  the  premises  now  in  question  and 
intestate,  as  to  the  same,  leaving  two  daughters,  Ruth  and  Han- 
nah, his  only  children  and  heirs  at  law;  and  that  soon  after  his 
death,  that  is  to  say,  in  the  year  1793,  a  division  of  this  whole 
tract,  called  sometimes  Miller's  mill  tract,  and  sometimes  Penn'g 
Neck  mill,  was  divided  by  commissioners,  appointed  by  the 
Orphans'  Court  of  Salem  county,  between  the  heirs  of  John 
Somerill  and  Thomas  Carney;  and  Carney's  part  again  between 
his  daughters  Ruth  and  Hannah  ;  which  said  divisions  were,  by 
the  said  court,  approved  and  recorded. 

It  appears  further  to  have  been  in  evidence,  that  Ruth,  the 
elder  of  the  two  daughters,  married  one  Benjamin  Cripps,  had 
issue  living  a  son  and  daughter,  and  died  February  17r  1794, 
leaving  her  said  husband  surviving  her;  that  her  daughter  died 
in  infancj*,  and  that  her  son,  who  was  named  Thomas  Carney 
Crippp,  survived  her,  but  afterwards  died  intestate  and  without 
issue,  September  13,  1804;  that  Hannah  Carney,  the  younger  of 
the  two  daughters,  married  Robert  G.  Johnson,  and  afterwards 
died,  September  29,  1811,  leaving  a  son  and  daughter,  who  are 
the  lessors  of  the  plaintiff. 

And  it  appears  further  to  have  been  in  evidence,  that  the  said 
Benjamin  Cripps  and  Ruth  bis  wife,  after  the  division  of  the  said 
land,  so  as  aforesaid  made  by  the  said  Orphan's  Court,  entered 
into,  and  took  possession  of  that  part  of  the  same  .which  was 
allotted  to  the  said  Ruth  ;  that  the  said  Cripps  was  in  the  actual 
possession  thereof  in  the  year  1794,  when  the  sheriff  sold  Som- 
erill's  interest  in  the  whole  tract;  and  that  his  (Cripps')  life  estate 
in  that  part  allotted  to  the  said  Ruth,  was  also  sold  by  the  same 
sheriff  to  one  John  Sinnickson,  who  had  purchased  SomerilPs 
interest;  and  that  the  said  Benjamin  Cripps  died  January  27, 
1813.  And  it  was  further  in  evidence,  that  the  premises  in  ques- 
tion, now  in  possession  of  the  defendants,  are  part  of  the  said 
land  so  as  aforesaid  allotted  to  the  said  Ruth. 

VOL.  II.  B 
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Here  then,  I  think,  is  evidence  of  one  continued  undisturbed 
possession  in  the  lessors  of  -the  plaintiff  and  those  under  whom 
they  hold,  from  the  year  1759,  at  least,  till  the  year  1813,  being 
a  period  of  fifty-four  years,  and  therefore  evidence  which,  if 
credited  by  the  jury,  places  the  plaintiff's  right  to  recover  out 
of  the  reach  of  controversy  ;  and  whether  to  be  credited  or  not, 
was  for  the  jury  themselves  to  determine. 

I  say,  there  was  evidence  of  a  continued  undisturbed  posses- 
sion, for  it  certainly  can  never  be  pretended,  that  the  mere 
making  of  the  mortgage  by  Miller  to  Sinnickson,  so  breaks  in 
upon  the  possession  of  the  mortgagor,  as  that  neither  he  nor  his 
alienees  can  count  upon  it  afterwards;  and  still  less  will  it  be 
pretended,  that  a  mere  intruder  can  set  up  either  against  him  or 
them  an  outstanding  mortgage,  and  especially  a  satisfied  one 
like  the  one  in  question. 

It  will  readily  be  admitted,  I  presume,  that  upon  the  death  of 
Thomas  Carney,  his  undivided  moiety  of  this  land,  if  he  really 
had  a  moiety,  descended  to  his  two  daughters,  Ruth  and  Han- 
nah ;  that,  upon  the  division  by  the  Orphans'  Court,  Benjamin 
Cripps  and  Ruth  his  wife,  became  seized  in  severally  of  that 
part  allotted  to  them ;  that  upon  the  death  of  Ruth,  it  descended 
to  her  son  Thomas  Carney  Cripps,  and  upon  his  death  to  Hannah, 
his  mother's  sister,  and  upon  her  death  to  her  children,  the  lessors 
of  the  plaintiff,  subject  nevertheless  to  the  life  estate  of  Ben- 
jamin Cripps,  the  husband  of  Ruth,  who  took  as  tenant  by  the 
the  curtsy. 

And  it  will  be  admitted,  too,  that  the  possession  of  the  tenant 
for  life,  even  though  the  estate  for  life  should  pass  into  twenty 
hands  successively,  is  still  the  possession  of  the  reversioner,  so 
that  he  who  enters  or  holds  over  against  such  reversioner  after 
the  termination  of  the  life  estate,  so  far  from  being  able  to  justify 
himself  under  an  adverse  possession,  is  directly  guilty  of  that 
Bpecies  of  ouster  called  in  our  books  an  intrusion,  and  may  be 
immediately  dispossessed  by  the  mere  entry  of  the  reversioner  or 
remainderman. 

Upon  whichsoever  of  the  two  grounds  first  stated  we  may  go, 
therefore,  I  see  nothing  in  the  case  that,  in  point  of  fact,  can 
support  the  motion  ;  and  even  if  it  were  otherwise,  and  the  les- 
sors of  the  plaintiff  had  given  no  evidence  of  a  possession  of 
itwenty  complete  years,  but  only  of  a  possession  within  twenty 
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years,  the  motion  must  fail,  for  the  law  is  not  so. — In  my  opin- 
ion, Therefore, 

Let  the  rule  for  a  new  trial  be  made  absolute. 

A  new  trial  was  held  at  the  Salem  circuit,  in  December,  1821, 
and  a  verdict  rendered  in  favour  of  the  defendants.  A  rule  was 
then  obtained,  on  the  part  of  the  plaintiffs,  to  set  aside  this  ver- 
dict, and  for  a  new  trial;  which  was  argued  in  May  Term,  1822, 
by  White  and  Southard,  for  pl'tiff,  and  L.  H.  Stockton  and  Wall 
for  deft,  and  now  at  this  term  the  court  delivered  their  opinions. 

ROSSELL  J.  William  Miller,  in  the  year  1752,  came  into  pos- 
session of  a  plantation  or  tract  of  land,  situate  in  the  county  of 
Salem,  afterwards  well  known  by  the  name  of  Miller's  mill  tract. 
He,  in  the  year  1774,  to  secure  the  payment  of  £200,  borrowed 
by  him  of  Andrew  Sinnickson,  gave  a  mortgage  on  this  tract, 
and  built  a  mill  on  it.  In  1782,  he  removed  on  to  a  plantation  a 
few  miles  distant,  which  he  purchased,  by  deed,  of  Samuel  Bur- 
man  ;  and  Burman  removed  on  to  the  Miller  tract,  and  for  sev- 
eral years  used  it  as  his  own,  offered  it  for  sale,  and  was  the 
reputed  owner  of  it.  In  1784,  John  Somerill  moved  on,  and  it 
was  said,  that  he  and  Thomas  Carney,  had  bought  it  of  Burman. 
They  rented  out  the  mill  to  several  tenants,  at  different  times; 
received  the  rent;  repaired  the  mill  and  dam;  and  paid  to  Sin- 
nickson the  yearly  interest  arising  on  his  mortgage  from  Miller, 
and  used  it  as  their  own  until  the  death  of  Somerill,  in  the  year 
1786.  His  widow  continued  to  live  on  it,  and  with  her  brother, 
Thomas  Carney,  rented  the  mill  to  different  tenants,  until  the 
year  1788,  when  Thomas  Carney  died,  leaving  that  part  of  the 
Miller  tract,  he  said  he  had  purchased  of  Burman,  to  his  daugh- 
ters, Kuth  and  Hannah. 

In  1793,  application  was  made  to  the  Orphans'  Court  of  the 
county  of  Salem,  for  a  division  of  the  landed  estate  of  Thomas 
Carne}-  amongst  his  heirs.  A  part  of  the  Miller  tract  was  thus 
divided  and  set  off  to  lluth,  the  daughter  of  Thomas  Carney, 
she  then  being  the  wife  of  Benjamin  Cripps.  Cripps  took  pos- 
session of  one  hundred  and  fifty  acres  of  this  tract,  the  share 
allotted  his  wife.  The  widow  of  Somerill  held  in  severally,  and 
continued  to  occupy  the  other  part  of  the  tract,  except  the  mill 
and  about  fourteen  acres  of  land,  which  was  not  divided  by  the 
commissioners  acting  under  the  authority  of  the  Orphans'  Court. 
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In    1794,  John   Sinnickson,  the  son  and   executor  of  Andrew 
Sinnickson,  and  to  whom  the  mortgage  on  the  Miller  tract  had 
been  assigned  by  his  father,  obtained  a  judgment  against  Wil- 
liam Miller,  for  the  amount,  principal  and  interest,  due  on  the 
mortgage  from  Miller,  of  this  tract;  also  two  or  three  judgments 
against  the  widow  Somerill,  administratrix  of  her  husband's  ef- 
fects, and  for  her  own  personal  debt  due  the  estate  of  Andrew 
Sinnickson.     Executions  were  issued  on  these  judgments,  and 
one  or  more  levied  on  the  Miller  tract,  which  was  advertised  a?i 
the   property  of  Miller,  and  sold,  together  with  the   Somerill 
right,  by  the  sheriff,  in  discharge  thereof.  The  executor  of  Car- 
ney, Benjamin  Cripps,  the  widow  Somerill,  with  fifty  or  sixty 
other  persons,  were  present  at  this  sale.     The  widow  Somerill 
objected  to  the  sale,  unless  her  dower  or  her  right,  the  witness 
does  not  recollect  which,  was  paid  for ;  but,  after  some  private 
conversation  with  John  Sinnickson,  she  consented  to  the  sale. 
Benjamin  Cripps  at  first,  also,  made  some  objections,  and   he 
said,  Thomas  Carney's  executor  ought  to  have  paid  the  money 
due  on  the  mortgage,  and  that  he  had  stffficient  funds,  in  his 
hands,  of  Carney's  to  do  so.     This  was  denied  by  the  executor, 
and  Cripps  said,  "he  would  make  him  smoke  for  it." — 'The  objec- 
tions being  withdrawn,  the  place  was  bid  off  to  John  Sinnick- 
son, for  £600,  who  went  immediately  into  possession  of  the  mill 
and  plantation ;  rented  them  to  different  yearly  tenants,  until  the 
year  171)6,  when  he  sold  to  William  Miller,  above  mentioned, 
who  went  into  possession;  had  it  run  out  and  divided,  by  will, 
between  his  two  sons,  Adam  and  Samuel,  and  died  on  it  in  1798. 
These  sons  possessed  it  for  some  years;  sold  it  in  1799,  when, 
by  several  mesne  conveyances,  a  part  of  it,  for  which  this  action 
is  brought,  came  into  possession  of  the  defendant,  by  purchase. 
It  is  contended  on  the  part  of  the  plaintiffs,  who  claim  under 
Thomas  Carney,  that  the  foregoing  facts  draw  with  them  the 
irresistible  conclusion,  that  Burman  had  received  from  Miller,  in 
1782,  a  deed  in  fee  simple  for  these  premises,  and  passed  them 
by  a  like  deed,  in  1784,  to  Somerill  and  Carney,  as  tenants  in 
common,  in  the  whole  premises  until  the  death  of  Carney,  and 
the  division  of  his  estate  by  order  of  the  Orphans'  Court  in 
1793,  amongst  his  heirs;  from  which  time  each  held  a  moiety 
in  severally,  except  the  mill  and  fourteen  acres  not  divided,  and 
which  they  continued  to  hold  in  common.   That  this  action  was 
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brought  for  a  part  of  the  Carney  division,  held  by  them  in 
severally,  and  the  jury  were  unconditionally  bound  to  find  the 
defendant  guilty;  the  more  so,  as  the  judge  before  whom  the 
cause  was  tried  charged  them  strongly  in  favour  of  the  plaintiffs. 

On  the  part  of  the  defendant,  it  is  as  strenuously  contended, 
that  the  plaintiffs  have  shewn  no  title  to  the  premises,  but  a  mere 
possessory  one  for  a  few  years ;  that  when  Miller  mortgaged  this 
land  to  Andrew  Sinnickson  he  parted  with  all  his  legal  title  to 
that  estate,  and  as  he  held  only  an  equitable  estate,  that  was  all 
he  did  or  could  sell  (if  he  sold  at  all)  to  JBurman,  who  could  pass 
no  better  estate  to  Somerill  and  Carney,  than  he  held  himself; 
that  this  was  known  to  Somerill  and  Carney,  who  bought  subject 
to  the  mortgage  held  by  Sinnickson ;  paid  the  interest  on  it  to 
Sinnickson  for  a  number  of  years,  until  being  unable  or  unwill- 
ing to  pay  it  off,  it  was  sold  for  that  purpose  by  the  sheriff  of 
Salem,  as  the  property  of  Miller,  to  the  highest  bidder,  in  their 
presence*;  that,  as  Somerill  and  Carney,  went  into  possession  i».» 
1784,  and  the  sale  by  the  sheriff  was  in  1794,  the  affair  was  so 
recent,  that  if  deeds,  such  as  they  contended  for,  had  been  exe- 
cuted by  Miller  to  Burman,  and  by  him  to  Somerill  and  Carney, 
they  or  their  heirs,  or  representatives  coild  have  produced 
them,  and  shewn  by  such  incontestable  evidence,  that  Miller 
had  not  a  shadow  of  right  to  this  farm  and  mill;  nor  would 
they  have  suffered  it  to  be  sold  by  the  sheriff  to  pay  his  debts  ; 
or  if,  by  any  accident,  such  deeds  had  been  lost,  they,  being  iu 
possession,  would  have  stated  the  facts,  and  appealed  to  the  mul- 
titude assembled  at  the  sale,  and  called  on  Miller,  also  present, 
to  corroborate  their  statement;  that  to  publicly  acquiesce  in  a 
sheriff's  sale  of  a  valuable  property  in  their  possession,  without 
a  struggle,  incontestably  proves,  that  they  were  sensible  they 
had  no  legal  right  to  oppose  the  sheriff's  proceedings;  that,  by 
virtue  of  the  sheriff's  sale,  this  property  has  since  passed  through 
several  hands,  for  a  valuable  consideration,  without  any  objection 
from  the  Somerills,  Benjamin  Cripps,  (who  died  in  1813)  or  an}' 
other  person,  and  as  the  plaintiff  could  not  shew  any  written 
title,  the  jury  were  bound,  on  every  principle  of  justice,  to  find 
as  they  did,  for  the  defendant. 

The  judge  summed  up  the  evidence,  and  expressed  himself 
strongly  in  favour  of  the  plaintiff's  claim,  but  left  the  whole  of 
the  facts,  as  given  in  evidence,  for  the  serious  consideration  of 
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the  jury,  who  found  a  verdict  of  not  guilty;  and  we  are  now 
called  on  to  set  aside  this  verdict,  and  order  a  new  trial. 

As  this  was  a  question  of  right  between  the  parties,  depend- 
ing altogether  on  the  pi*evious  possession  of  the  plaintiff's  grand- 
father, without  a  particle  of  paper  title,  in  the  form  of  a  deed,  to 
support  their  claim  against  the  possession  and  documentary  title 
of  the  defendant,  it  was  properly  left  to  the  jury  to  decide,  on 
the  facts  and  evidence  before  them,  the  right  of  the  contending 
parties. 

It  is  a  fundamental  principle  in  ejectments,  that  a  plaintiff 
must  recover  on  the  strength  of  his  own  title  only,  and  not  on 
the  weakness  of  his  adversary's.  A  person  in  possession  of  land 
is  always,  in  presumption  of  law,  legally  possessed,  until  the 
contrary  appear.  When  a  plaintiff  seeks  to  gain  a  possession 
which  he  supposes  ought  to  be  in  him,  he  is  bound  to  prove  his 
better  right,  to  the  satisfaction  of  a  jury,  by  shewing  a  real  sub- 
stantial and  then  subsisting  title  in  himself;  and,  without  such 
proof,  the  law  will  not  suffer  the  possession  of  the  defendant  to 
be  disturbed.  The  action  of  ejectment  being  a  possessory  one, 
the  proof  of  the  plaintiff  will  be  in  correspondence  with  his 
claim.  He  may  only  have  the  right  of  possession,  an  estate  for 
years,  for  life,  or  in  fee  simple;  but  in  all  these  his  proof  must 
satisfy  the  court  and  jury  of  the  legality  and  justice  of  his  claim, 
before  he  has  a  right  to  expect  a  verdict  in  his  favour. 

It  was,  in  the  present  case,  proved,  by  the  defendants,  without 
contradiction,  that  J.  Sinnickson,  under  whom  they  claim,  came 
into  possession  of  this  land  by  virtue  of  a  public  sale  made  by 
the  sheriff  of  the  county,  with  the  knowledge,  and  in  the  pres- 
ence of  all  the  parties  concerned :  that  Benjamin  Cripps,  the 
son-in-law  of  Thomas  Carney,  a  man  of  business  and  property, 
in  actual  possession  of  this  land  in  1796,  relinquished  that  pos- 
session, and  although  living  in  the  county  until  1813,  a  period  of 
sixteen  or  seventeen  years,  without  a  pretence  that  this  property  ' 
levied  on  and  sold  as  Miller's,  was  unlawfully  taken  out  of  his 
possession.  Mrs.  Somerill,  with  her  family,  then  living  on  the 
premises,  also  gave  up  her  possession  without  opposition,  and  all 
this  in  the  presence  of,  and  without  objection  from,  the  executor 
of  Thomas  Carney,  all  well  acquainted,  it  is  to  be  presumed,  at 
that  day,  with  the  title  by  which  the  lands  were  held.  If  the 
estate  held  by  Miller,  passed  out  of  him  to  Burman  in  1782,  by  a 
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deed  in  fee  simple,  and  from  Burman  to  Somerill  and  Carney, 
in  1784,  by  a  like  deed,  as  contended  for  by  plaintiffs,  is  it  rea- 
sonable to  suppose,  that  persons  in  actual  possession  of  those 
lands,  by  the  highest  title  our  law  recognizes,  without  claim  or 
publication  of  that  title,  would  suffer  it  sold  in  their  presence  to 
pay  the  debts  of  another  person,  without  right  to  a  single  foot  of 
it?  To  give  up,  without  a  struggle  or  complaint,  a  large  and  valu- 
able tract  of  land  and  mill,  under  such  circumstances,  would  be 
in  direct  opposition  to  every  principle  by  which  the  human  mind 
is  actuated.  Indeed,  it  would  be  a  fraud  practised  on  the  pur- 
chaser, for  them  to  stand  by  and  see  these  lands  sold  for  a  largo 
sum,  as  the  property  of  a  man  by  whose  conveyance,  years  be- 
fore, the  fee  simple  of  the  whole  was  vested  in  them. 

On  the  foregoing  facts,  and  considerations  naturally  arising  out 
of  them,  it  was  the  province  of  the  jury  to  decide.  They  have 
so  done,  and  we  are  called  on  to  set  aside  this  decision,  and  grant 
a  new  trral  to  the  plaintiffs. 

The  doctrine  of  new  trials  is  at  this  day  well  understood,  and 
the  court  in  no  case,  on  slight  grounds,  will  disturb  the  verdict 
of  a  jury.  In  general,  if  the  jury  has  misbehaved,  given  a  verdict 
without  or  against  evidence,  or  excessive  damages,  or  manifestly 
contrary  to  law  and  the  charge  of  the  judge,  or  for  corrupt  prac- 
tice of  the  parties,  the  court  will  grant  a  new  trial.  So  if  there  is 
newly  discovered  important  evidence,  not  within  the  knowledge, 
possession,  or  power  of  the  party  at  the  trial,  or  clear  and  pal- 
pable injustice  done  in  a  matter  of  importance,  the  court  will  in- 
terfere, that  truth  and  justice  may  prevail.  But  in  ejectments, 
where  the  plaintiff  failing  in  his  first  attempt  is  at  liberty  to  bring 
a  new  action,  the  court  generally  leaves  him  to  that  remedy,  and 
the  numerous  authorities  cited  by  the  counsel  for  the  defendants, 
not  now  necessary  to  repeat,  are  the  ample  proof  that  where  the 
verdict  is  for  the  defendant  in  ejectment,  that  courts  seldom  in- 
terfere ;  and  I  have  not  been  able  to  find  a  single  case  where  two 
verdicts  have  been  given  for  defendants  in  ejectment,  essentially 
on  the  same  title,  that  a  court  has  granted  a  new  trial;  indeed  wo 
have  several  times  refused  to  grant  a  rule  to  show  cause  after 
two  verdicts,  not  in  ejectments.  If  precedents  are  to  govern  in 
any  case,  it  is  assuredly  in  those  where  a  refusal  deprives  a  party 
of  no  right  he  is  actually  in  the  possession  of.  Two  verdicts  have 
been  given  against  the  plaintiff,  and  although  there  are  some 
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slight  shades  of  difference  they  are  substantially  the  same, 
founded  on  the  same  title,  and  supported  by  the  like  fuels  and 
circumstances;  and  I  see  nothing  in  either  of  them  that  should 
induce  this  court  to  prostrate  all  previously  established  rules  in 
favour  of  them.  To  do  so  would  make  the  boasted  trial  by  jury 
a  mere  mockery.  I  am  therefore  of  opinion,  that  the  plaintiff's 
take  nothing  by  their  motion. 

FORD  J.  As  the  court  and  jury  had  some  important  miscon- 
ceptions of  this  cause,  I  am  of  opinion  that  a  new  trial  ought  to 
be  granted.  Our  attention,  during  a  long  trial,  was  chiefly 
engrossed  by  a  mortgage,  and  the  possession  of  the  mortgagee 
under  it,  enforced  by  his  having  purchased  the  equity  of  redemp- 
tion ;  yet  so  imperfectly  were  the  surveys,  maps,  and  protrac- 
tions canvassed  at  the  trial,  that  not  only  both  parties,  but  the 
court  and  jury  also,  mistook  the  bounds.  It  is  now  shewn  by 
these  documents,  I  say  irrefragably  shewn,  that  the  mortgage 
does  not  take  in  the  lands  in  dispute,  nor  come  within  half  a 
mile  of  them ;  and  yet  I  have  no  doubt  that  the  verdict  was 
founded  either  wholly  on  this  mortgage,  or  most  materially 
induced  by  it.  On  a  future  trial,  this  mortgage  will  be  laid  out 
of  the  case,  and  the  presumption  of  a  deed  from  Miller  to  Bur- 
man  will  come  up  singly  for  consideration.  Miller  and  Burman 
owned  plantations  of  about  equal  size  and  value,  and  agreed  to 
exchange  even.  Miller  got  a  deed  and  peaceable  possession  of 
Burman's  plantation,  and  delivered  up  the  peaceable  possession 
of  his  to  Burman,  who  sold  it  for  valuable  consideration  to 
Somerill  and  Carney;  these  last,  becoming  seized  of  the  planta- 
tion, cut  timber  on  it,  rebuilt  the  floom  and  part  of -the  mill,  and 
at  their  deaths  the  plantation  descended  to  their  heirs,  and  was 
divided  between  them,  according  to  the  act  of  the  legislature  for 
partition  of  lands.  Hence  the  presumption  of  a  deed  from 
Miller  to  Burman  becomes  violently  strong,  otherwise  Miller 
will  have  both  plantations,  in  defiance  of  the  exchange.  I  think 
the  jury  would  have  had  no  hesitation  on  this  point,  if  it  had 
come  up  singly  before  them. 

KIRKPATEICK  C.  J.  Concurred  in  this  opinion. 

Let  the  rule  for  new  trial  be  absolute. 

CITED  IN  Pinckney  v.  Burrage,  2  Vr.  23.     Leport  v.  Todd,  3  Vr.  124,  133. 
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DEN  ex  dem.  SNYDER  against  VAN  NATTA  and  OSMAR. 

Application  for  a  special  rule  for  jury  of  view  will  be  granted  where  one  of 
i\i6  she-weld,  ander  the  common  rule  for  a  view,  has  been  obstructed  in  run- 
ning a  line. 

This  was  un  action  of  ejectment  for  lands  in  Sussex  county. 
The  plaintiff  Lad  obtained  the  common  rule  for  a  view  of  the 
lines  in  dispute  ,  but  the  shewer  who  attended  the  jury  of  view 
on  the  part  of  tho  plaintiff  under  this  rule,  had  been  obstructed 
in  running  one  ot  vhe  lines,  which  he  considered  necessary  to  a 
full  and  proper  shew  of  tho  premises,  by  a  Mr.  Youman,  who 
said  he  owned  the  land  over  which  the  shewer  was  about  to  run 
the  line,  and  threatened  to  break  the  shewer's  compass  if  he 
proceeded.  Daniel  Osmar,  one  of  the  defendants,  also  forbid  the 
ehewer  running  any  further,  and  said  he  should  not  go  there,  but 
made  no  threats.  Upon  the  proof  of  these  facts  by  affidavit,  the 
Attorney- General  moved  for  a  special  rule  for  a  view  of  the 
particular  line,  to  the  viewing  of  which  the  opposition  had  been 
made. 

Hornblower,  for  defendants,  resisted  tho  motion,  and  read  an 
affidavit  stating,  that  tho  shewer  of  the  plaintiff  was  going  off 
the  disputed  ground  on  to  Mr.  Youman's  ground,  when,  Youman 
forbid  him  to  proceed;  and  that  it  was  not  necessary  for  the 
shewer  to  go  on  to  Youman's  land. 

(25) 
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PER  CURIAM.  The  party  is  entitled  to  the  special  view.  We  can 
never  suffer  justice  to  be  defeated  by  the  obstinacy  of  the  party 
in  preventing  a  line  being  run.  In  the  great  patent  line,  to  the 
running  of  which  great  opposition  was  made,  a  rule  of  this  kind 
was  obtained  by  the  late  Mr.  Stockton,  who  was  then  at  the  bar, 
and  the  power  of  the  county  went  with  him.  In  the  Cumberland 
case,  the  agent  of  the  plaintiff  went  to  run  the  lines,  and  the 
persons  in  possession  cut  his  saddle  to  pieces :  the  court  granted 
him  the  power  of  the  county,  and  ordered  the  sheriff  to  accom- 
pany him.  There  is  no  doubt  of  the  power  of  the  court  to  grant 
the  rule,  and  we  think  it  should  be  granted. 

Rule  for  special  view  granted. 


BENJAMIN  SOUTH  against  WILLIAM  GRANT. 

ON   CERTIORAEI. 

1.  In  an  action  upon  the  seventeenth  section  of  the  act  concerning  inns  and 
taverns,  (fiev.  Laws  284.)  for  taking  more  than  the  legal  rate  for  a  breakfast, 
the  state  of  demand  should  set  out  what  the  lawful  rate  was,  and  what  the 
plaintiff  paid. 

2.  If  an  action  is  brought  against  a  person  for  money  which  he  has  once 
paid,  and  he  neglects  to  set  up  such  payment  in  his  defence,  he  cannot  maintain 
an  action  to  recover  the  money  back  again. 

Grant  prosecuted  South,  (who  was  an  innholder)  to  recover 
the  penalty  given  by  the  seventeenth  section  of  the  act  concern- 
ing inns  and  taverns,  {Rev.  Laws  284.)  for  taking  more  than  the 
legal  rate  for  a  breakfast,  and  filed  the  following  state  of  demand: 
"The  plaintiff  alleges,  that  on  or  about  the  6th  of  August,  ho 
called  at  the  house  of  the  defendant,  who  keeps  an  inn  and  tav- 
ern in  the  township  of  Nottingham,  and  called  for  a  breakfast, 
and  paid  the  wife  of  the  defendant  for  it:  and  after  paying  for 
said  breakfast,  he,  the  said  defendant,  filed  an  account,  charging 
said  plaintiff  fifty  cents  for  said  breakfast,  contrary  to  the  seven- 
teenth section  of  an  act  of  the  state  of  New  Jersey  concerning 
inns  and  taverns,  passed  the  24th  day  of  February,  1791,  with 
D.  J.  esq.  one  of  the  justices  of  the  peace  of  the  county  of  Hun- 
terdon,  against  the  said  plaintiff;  and  afterwards,  to  wit,  on  the 
17th  day  of  August,  he,  the  said  plaintiff,  was  arrested  by  a  war- 
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rant  under  the  hand  and  seal  of  said  justice,  by  I.  C.  one  of  the 
constables  of  the  township  of  Trenton,  and  conveyed  forthwith 
to  the  office  of  the  said  justice,  and  paid  for  his  breakfast  a  sec- 
ond time :  therefore  the  plaintiff  prays  judgment  for  the  sum  of 
four  dollars,  with  cost  of  suit." 

Upon  the  trial  of  the  cause  below,  the  justice  rendered  judg- 
ment in  favour  of  the  plaintiff,  Grant,  for  $4  debt,  and  $4.24 
costs  of  suit." 

Wall,  now  moved  to  reverse  this  judgment — 1.  Because  the 
state  of  demand  did  not  contain  a  legal  cause  of  action.  Con- 
sidering this  as  an  action  brought  upon  the  seventeenth  section 
of  the  act  concerning  inns  and  taverns,  to  recover  a  penalty  for 
taking  more  than  the  legal  rate  for  breakfast,  the  state  of  demand 
was  defective.  It  did  not  aver  what  the  rate  fixed  by  law  for  a 
breakfast  was,  nor  did  it  aver  what  sum  the  plaintiff  paid  for 
his  breakfast,  both  of  which  should  have  been  done. 

2.  But  the  plaintiff  did  not  complain,  in  his  state  of  demand, 
of  being  charged  too  much  for  his  breakfast,  but  of  being  com- 
pelled to  pay  for  it  twice:  this  was  not  the  injury  the  statute 
meant  to  redress.  Besides,  when  he  was  sued  for  the  breakfast, 
he  should  have  set  up  the  former  payment  as  a  defence,  instead 
cf  going  forward  and  paying  it:  and  having  neglected  to  do  so 
he  cannot  get  redress  in  this  action. 

PER  CURIAM.  The  reasons  assigned  for  the  reversal  are  suf- 
ficient. 

.Let  the  judgment  be  reversed. 


BARZILLAI  IVINS  ads.  URIAH  FRENCH  and  MARY,  his  wife. 

JUDGMENT  05  BOND  AND  WAHRANT  OP  ATTORNEY. 

Where  a  hond  and  warrant  of  attorney  to  confess  judgment  is  piven  to  a  mar- 
ried woman,  the  judgment  cannot  be  entered  up  in  the  name  of  the  husband 
and  wife,  in  the  ordinary  way  of  entering  up  judgments  on  bonds  and  warrants 
of  attorney,  (i.  e.  by  application  to  a  single  judge,  in  manner  directed  by  the 
act),  but  there  must  be  a  special  application  to  the  court. 

This  was  a  judgment  entered  on  a  bond  and  warrant  of  attor- 
ney, under  the  "act  directing  the  mode  of  entering  judgments 
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upon  bonds  with  warrants  of  attorney  to  confess  judgment," 
passed  24th  February,  1820.  Rev.  Laws  685.  The  bond  was 
given  Vto  Mary  French,  her  executors,  administrators,"  &c., 
and  the  warrant  of  attorney  authorized  the  attorney  to  confess 
judgment  "to  Mary  French,  her  executors,  administrators,  or 
assigns."  The  judgment  was  entered  up  in  the  name  of  Uriah 
French,  and  Mary,  his  wife. 

Ewing,  applied  to  the  court  to  set  aside  the  judgment  entered 
in  this  case  for  irregularity.  The  warrant  of  attorney,  he  said, 
was  to  confess  a  judgment  to  "Mary  French."  It  was  either 
given  to  her  while  a  feme  sole,  or  while  a  feme  covert.  If  it  was 
given  when  a  feme  sole,  the  judgment  could  not  have  been 
entered  up  in  the  ordinary  manner,  but  must  have  been  upon  an 
application  to  the  court,  founded  on  an  affidavit  of  the  marriage. 
3  Bur.  1469.  1  Salk.  Ill,  pi.  9.  If  this  was  a  warrant  of  attor- 
ne3r  given  after  her  marriage,  then  the  judgment  is  irregularly 
entered  up  in  the  name  of  the  husband  and  wife;  for  a  warrant 
of  attorney  to  confess  a  judgment  to  "Mary  French"  will  not 
authorize  the  entry  of  a  judgment  in  the  name  of  "  Uriah  French 
and  Mary,  his  wife."  The  rule,  with  regard  to  warrants  of  attor- 
ney, was  very  strict,  and  they  must  be  strictly  pursued.  2  Sd. 
Prac.  38-9.  1  Com.  Dig.  644,  c.  11;  645,  c.  13.  2  Wils.  3.  1 
South.  358,  Read  v.  Bainbridge. 

Wall,  contra,  said — he  did  not  pretend  that  the  bond  and  war- 
Jtant  of  attorney  were  given  to  a  feme  sole.  He  admitted  they 
•were  given  to  Mary  French,  while  a  feme  covert,  but  contended 
that  the  judgment  wras  properly  entered  under  the  act,  in  the 
name  of  the  husband  and  wife.  "  The  act  made  it  lawful  for  tho 
obligee  or  obligees,  his,  her  or  their  executors  or  assigns,  to  apply 
to  any  justice  and  have  judgment  entered,"  See  sec.  1,  Rev. 
Laws  685.  That  where  the  bond  was  given  to  a  married  woman, 
the  husband  was,  in  contemplation  of  law,  the  obligee,  and  not 
the  wife;  the  wife  could  not  sue  alone  upon  it.  That  &bG  might, 
in  all  cases,  join  in  an  action  with  her  husband,  when  the  cause 
of  action  would  survive  to  her,  or  when  she  was  the  meritorious 
cause  of  action,  and  there  had  been  an  express  contract  to  her, 
and  that  she  must  join  when  the  cause  of  action  would  necessarily 
survive  to  her.  1  Wils.  224,  2  Maul  &  Sol.  396.  1  Chit.  PI. 
17.  This  judgment,  then,  being  entered  in  the  name  of  tho 
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husband  arid  wife,  was,  in  the  eye  of  the  law,  a  judgment  entered 
in  the  name  of  the  obligee,  and  fell  completely  within  the  words 
of  the  act,  which  were  very  broad,  and  not  confined  to  tie  per- 
son named  in  the  bond,  but  embraced  all  persons  to  whom  by 
implication  of  law  it  is  payable. 

Ewing,  in  reply.  Whether  the  gentleman  is  right  or  wrong  in 
his  position,  that  the  husband  is  the  obligee,  does  not  vary  the 
case  here.  The  question  is,  how  extensive  is  the  warrant  of 
attorney?  Docs  it  authorize  the  entry  of  a  judgment  in  the 
name  of  any  person  who  is  not  named  in  the  warrant?  I  con- 
tend it  docs  not. 

PER  CURIAJI.  "We  are  of  opinion,  that  the  judgment  could  not 
be  entered  up  in  the  ordinary  manner;  but  there  ought  to  have 
been  a  special  application  to  the  court. — We  give  no  opinior 

upon  the  other  point. 

» 

Judgment  set  aside. 


JOHN  HARTSHORNE  against  THOMAS  KIERMAN. 

OIT   CERTIORARI. 

1.  An  action  npon  the  eleventh  section  of  the  act  concerning  distresses  (Rei 
Laws  202.)  to  recover  double  the  value  of  goods  distrained,  can  only  be  main 
tained  by  the  tenant,  and  not  by  a  stranger,  whose  goods  have  been  distraine-l 
instead  of  the  tenant's. 

2.  In  this  action,  it  must  appear  upon  the  record  of  the  justice  what  the  sin 
gle  damages  were. 

This  was  an  action  on  the  case,  brought  by  Kierman,  th? 
plaintiff  below,  against  Hartshorne,  upon  the  eleventh  section  of 
the  act  concerning  distresses,  {Rev.  Laws  202.)  which  enacts, 
that  "  in  case  any  distress  shall  be  made  by  virtue  or  colour  of 
this  act  for  rent  pretended  to  be  in  arrear  and  due,  where  in 
truth  no  rent  is  in  arrear  or  due  to  the  person  distraining,  that 
then  the  owner  of  such  goods  shall  and  may  recover  double  the 
value  of  the  goods."  The  plaintiff,  in  his  declaration,  demanded 
one  hundred  dollars,  for  that  the  defendant,  under  pretence  that 
there  was  rent  due  to  him  from  Aaron  R.  Jones,  did,  as  the  land- 
lord of  the  said  Jones,  distrain  and  sell  the  goods  of  the  plaintiff, 
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of  the  value  of  fifty  dollars,  contrary  to  the  eleventh  section  of 
the  act  concerning  distresses,  whereby  an  action  had  accrued  to 
the  plaintiff  to  have  and  demand,  of  the  said  John  Hartshorne, 
the  sum  of  $100,  being  double  the  value  of  the  goods  so  by  him 
unlawfully  distrained  and  sold. 

At  the  trial  before  the  justice,  the  defendant,  Hartshorne,  did 
not  appear,  and  the  justice,  after  hearing  the  evidence  adduced 
on  the  part  of  the  plaintiff,  gave  judgment  for  the  sum  of  $100 
damages,  with  $2.12  costs. 

Wall,  now  moved  to  reverse  this  judgment,  on  two  grounds—  • 
1.  That  an  action,  under  the  eleventh  section  of  the  act  concern- 
ing distresses,  for  double  the  amount  of  the  distress,  could  only 
be  maintained  by  the  tenant,  and  could  not  be  maintained  by  a 
stranger,  whose  goods  had  been  distrained  instead  of  the  ten- 
ant's. This  was  manifest  from  a  consideration  of  the  whole  act 
taken  together,  for  the  eighth  section  of  the  act  enacted,  that  the 
property  of  others,  though  in  the  possession  of  the  tenant,  should 
not  be  distrained. 

2.  That  the  judgment  was  informal.  The  justice  ought  to  have 
ascertained  the  value  of  the  goods  distrained,  and  then  have  given 
double  the  amount  of  their  value.     There  must  be  some  adjudi- 
cation as  to  the  value  of  the  goods,  otherwise  it  cannot  appear' 
whether  the»judgment  was  for  double  the  value  or  not. 

Wood,  contra. 

FORD  J.  I  do  not  see  how  this  section,  which  gives  double 
the  value  of  the  goods  distrained,  can  be  applicable  to  the  goods 
which  are  not  distrainable:  and  by  the  eighth  section  of  the  act 
the  goods  of  a  stranger  are  not  distrainable. 

Curia  advisare  vult. 

At  a  subsequent  day  in  the  term  THE  COURT  said,  the  judg- 
ment must  be  reversed  upon  both  the  grounds  taken.  1.  That 
the  action  could  not  be  brought  by  a  stranger.  2.  That  it  ought 
to  appear  upon  the  record  what  the  single  damages  were. 

Judgment  reversed. 
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Flommerfelt  v.  Zellers. 
Z.  FLOMMERFELT  against  CONRAD  ZELLERS. 

MATTER  OF  ATTACHMENT — SERVICE  OF  NOTICE. 

1.  The  notice  of  taking  affidavits  to  prove  the  commission  of  waste,  (after  a 
rule  of  this  court  has  been  made  upon  the  party  to  stay  waste)  in  order  to  lay 
the  foundation  of  an  application  for  an  attachment,  is  properly  served  upon  the 
party  himself,  and  need  not  be  served  upon  his  attorney. 

2.  There  must  always  be  a  notice  of  the  taking  of  affidavits  to  prove  the 
waste,  to  lay  the  foundation  for  an  attachment. 

An  action  of  ejectment  had  been  brought  by  Z.  Flommerfelt 
against  C.  Zellers,  and  a  rule  taken  upon  Zellers,  the  defendant, 
to  stay  waste.  Saxton  now  applied  to  the  court  for  an  attachment 
against  Zellers  for  a  contempt,  and  offered  to  read  affidavits  of 
the  commission  of  waste  by  Zellers,  since  the  service  of  the  rule 
of  this  court. 

Ewing,  objected  to  the  reading  of  these  affidavits,  because  they 
had  been  taken  without  any  notice  to  the  defendant's  attorney. 

Saxton,  did  not  apprehend  it  was  necessary  that  any  notice 
should  be  given  of  the  taking  of  affidavits  to  prove  waste :  but, 
if  it  was  necessary,  notice  had  been  given  to  the  party  himself, 
of  the  taking  these  affidavits. 

KIRKPATRICK  C.  J.  There  must  always  be  a  notice  of  the 
taking  affidavits  to  prove  the  waste,  to  lay  the  foundation  of  an 
application  for  an  attachment. 

Ewing.  The  question  then  is,  whether,  when  there  is  an 
attorney  on  record,  the  notice  must  be  given  to  the  attorney  or 
to  the  party?  The  rule  was,  that  in  all  proceedings  in  a  cause 
where  notice  was  requisite,  the  notice  must  be  served  on  the 
attorney,  if  the  party  had  one ;  that  hero  the  party  had  an 
attorney  in  the  ejectment;  that  all  the  previous  proceedings,  up 
to  the  making  the  order  for  the  attachment,  were  proceedings 
in  the  ejectment,  and  were  so  entitled;  and  it  was  not  until  the 
making  of  the  order  for  the  attachment  that  the  style  of  the 
proceedings  was  changed,  and  the  name  of  the  state  introduced. 
The  taking  of  these  affidavits,  then,  being  a  proceeding  in  the 
cause,  the  notice  should  have  been  to  the  attorney. 

Saxtm,  contra.  This  is  not  a  proceeding  in  the  ejectment.  It 
does  net  come  within  the  purview  of  the  ejectment  at  all;  it  is  a 
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distinct  proceeding,  which  is  to  operate  personally  on  the  de- 
fendant, and  does  not  in  the  least  affect  the  property*  for  which 
the  ejectment  is  brought.  It  is  a  proceeding  in  the  name  of  the 
etate,  in  the  nature  of  a  criminal  proceeding,  and  in  the  King's 
Bench  is  ahvaj'S  on  the  criminal  side  of  the  court.  Although  the 
defendant  has  an  attoi'ney  in  the  ejectment,  yet  he  has  none  in 
this  criminal  proceeding.  It  by  no  means  follows,  because  a  gen- 
tleman is  the  attorney  in  the  ejectment,  that  he  is  necessarily  so 
in  the  attachment.  Suppose  process  had  been  issued  in  a  civil 
suit,  and  the  defendant  had  been  brought  into  court,  and  spoker 
contemptuously  of  this  court,  this  contempt  would  have  growr 
out  of  the  civil  suit,  but  it  would  be  a  distinct  substantive  mat 
ter,  and  the  proceedings  against  him  for  the  contempt  would  bo 
altogether  distinct  and  separate  from  the  proceedings  in  thf. 
civil  suit.  So,  in  the  present  case,  the  proceedings  were  totalbi 
distinct  from  the  ejectment,  and  service  was  properly  made  upo'* 
the  party. 

PER  CURIAM.   "We  are  all  of  opinion  that  the  notice  was  properl  | 
served  on  the  party  himself. 

CITED  ITS  State  v.  Hamilton,  5  Hal.  190. 


CHETWOOD  at  the  suit  of  THE  PRESIDENT.  DIRECTORS,  AND  COM- 
PANY OF  THE  STATE  BANK  AT  ELIZABETH. 

In  an  action  of  debt  against  a  security,  on  bond  with  a  condition  for  the 
faithful  performance  of  duties  as  cashier  of  a  bank,  it  is  not  necessary  for  the 
plaintiff  to  set  out  the  breaches  in  the  declaration,  he  may  do  it  in  a  subsequent 
part  of  the  proceedings. 

This  was  an  action  of  debt  on  bond,  and  the  declaration  was 
in  the  common  form  of  declarations  on  bonds  for  the  payment 
of  money.  The  defendant  craved  oyer  of  the  bond,  which  was 
given,  and  was  in  these  words:  "Know  all  men,  &c.  that  we 
E.  B.  I),  cashier  of  the  State  Bank  at  Elizabeth,  W.  D.  William 
Chetwood  and  E.  H.  each  and  every  of  us  are  bound  unto  the 
president,  directors,  and  company  of  the  State  Bank  at  Eliza- 
beth in  the  sum  of  §40,000,  to  be  paid,"  &c.  (in  common  form); 
and  he  also  craved  oyer  of  the  condition  of  the  said  bond, 
which  was  granted,  and  was  in  substance  as  follows:  "That  if 
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the  above  bounden  E.  B.  D,  cashier  of  the  State  Bank  at  Eliza- 
beth, shall  from  time  to  time,  and  at  all  times,  render  a  just  and 
true  account  to  the  president  and  board  of  directors  of  the  said 
bank,  for  the  time  being,  of  all  the  moneys,  securities,  stock,  and 
other  property  of  the  president,  directors,  and  company  which 
shall  come  to  his  hands,  or  be  committed  to  his  charge;  and  also 
of  all  the  moneys  which  may  be  deposited  in  the  said  State  Bunk 
by  any  person  or  persons  for  safe  keeping,  and  deliver  the 
moneys,  securities,  stock,  and  other  property  of  the  said  presi- 
dent, directors  and  company,  in  his  hands,  together  with  all 
documents,  instruments  of  writing,  papers  and  books  belonging 
to,  or  for  the  use  of,  the  said  president  and  company,  to  his  suc- 
cessor in  office,  and  shall  well,  honestly,  and  faithfully  perform 
all  the  duties  of  the  office  of  cashier  of  the  said  Stale  Bank,  and 
shall  answer  for  all  improper  appropriations,  waste,  embezzle- 
ment, or  destruction  of  the  said  moneys,  securities,  stock,  prop- 
erty, documents,  instruments  of  writing,  papers,  or  books  which 
shall  be  done  or  committed  by  any  person  or  persons  to  be  by 
him  employed  in  the  said  office,  then  this  obligation  to  be  void, 
otherwise  to  be  and  remain  in  full  force." — After  oyer  was  given, 
the  defendant  demurred  to  the  declaration,  and  assigned  the 
following  as  causes  of  demurrer :— • 

1.  That  the  said  William  Chetwood  was  not,  as  he  ought  to 
have  been,  impleadcd  with  E.  B.  D.  the  cashier  for  whom  he  was 
surety. 

2.  That  the  plaintiffs,  although  their  action  was  founded  upon 
a  bond  other  than  for  the  payment  of  money,  had  not  assigned, 
in  their  declaration,  any  breach  or  breaches  of  the  said  condi- 
tion, as  by  law  they  are  required  to  assign.     Nor  does  it  appear 
that  they  have  sustained  any  damage  by  reason  of  any  breach 
or  breaches  of  the  condition  of  the  said  bond. 

3.  That  it  does  not  appear,  by  the  said  declaration,  that  "  the 
President,  Directors,  and  Company  of  the  State  Bank  at  Eliza- 
beth "  aforesaid,  are  a  body  corporate,  or  have  any  authority  in 
law,  by  that  name,  to  prosecute  their  action  against  the  defendant. 

Vanarsdale,  in  support  of  the  demurrer,  relied  upon  the 
second  cause  of  demurrer,  and  contended,  that  the  plaintiff  was 
bound,  under  our  statute,  (Rev.  Laws  305,  sec.  5.)  to  assign 
broaches  in  his  declaration.  This  statute  is  similar  to  the  statute 

VOL.  II.  0 
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of  the  8  &  9  VV.  III.  c,  11,  sec.  8,  and  enacts,  "that  in  every  action 
upon  any  bond  for  any  penal  sum  for  non-performance  of  cove- 
nants or  agreements  contained  in  any  indenture,  deed,  or  writing, 
or  upon  any  bond  with  condition  other  than  for  the  payment  of 
money,  the  plaintiff  may  assign  as  many  breaches  as  he  shall 
think  fit."  It  was  made  in  favour  of  defendants,  and  was  a 
remedial  law  calculated  to  give  plaintiffs  relief  up  to  the  extent 
of  the  damages  sustained,  and  to  protect  defendants  against  the 
payments  of  further  sums  than  were  in  conscience  due,  and  also 
to  take  away  the  necessity  of  proceedings  in  equity  to  obtain 
relief  against  an  unconscientious  demand  of  the  whole  penaltj", 
where  small  damages  only  had  accrued.  The  word  may  there- 
fore, in  this  statute,  ought  to  be  construed  the  same  as  must. 
This  construction  had  been  given  to  the  same  word  in  tho 
English  statute  of  8  &  9,  W.  III.  and  rendered  it  compulsory  to 
assign  breaches.  2  Salk.  609.  1  Saund.  58,  note  1.  5  Term  Rep. 
538.  Ib.  636.  The  same  construction  has  been  put  upon  the 
word  may,  in  the  second  section  of  our  statute  concerning  obli- 
gations, -(.Bey.  Laws  305.)  which  enacted,  that  an  assignee  of  a 
bond  or  writing,  obligatory  for  the  payment  of  money,  may  main- 
tain an  action  thereupon  in  his  own  name.  It  had  been  decided, 
in  the  cases  of  Noble  v.  Reed,  (1  South.  355.)  and  Carhart  v.  Mil- 
ler, (Ib.  573.)  that  the  suit  must  be  in  the  name  of  the  assignee. 
For  some  time  after  the  passing  of  the  statutes  8  &  9  W.  III.  it 
was  still  the  practice  to  proceed  on  bonds  of  this  kind  in  tho 
common  law  method.  But  when  this  statute  came  to  receive  u 
judicial  construction,  it  was  held  that  the  obligee  could  not  get 
judgment  for  the  whole  penalty,  but  must  assign  breaches,  and 
have  the  damages  assessed  upon  each  breach.  2  Wils.  377.  1 
Saund.  58,  note  1.  6  East  613.  5  Term  Rep.  636.  5  Com.  Dig. 
441,  title  Pleader  F.  14. 

Ewing  &  Wood,  contra,  admitted,  that  the  plaintiff  proceeding 
on  a  bond,  other  than  for  the  payment  of  money,  was  obliged  to 
assign  breaches  in  some  part  of  his  proceedings;  but  contended, 
that  he  was  not  compelled  to  assign  them  in  the  declaration; 
that  they  might  De  assigned  in  the  replication,  or  suggested  on 
the  roll,  as  circumstances  required,  and  that  the  usual  practice, 
from  tho  passing  of  the  statutes  8  &  9  "W.  III.  until  the  present 
hour,  had  been  to  declare,  as  was  done  in  this  case,  for  the  pen- 
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ally  of  the  bond,  and  cited  1  Saund.  58,  note  1.     Ib.  51.     2  Ib. 
84.     1  Chit.  PL  556.     1  Wils.  123.    8  Term  Rep.  255.    Ib.  459. 

2  N.  Y.  Term  Sep.  320. 

* 

Vanarsdale,  in  reply.  This  statute  was  meant  to  be  mutually 
beneficial  to  plaintiff  and  defendant,  but  in  order  to  give  the 
defendant  the  benefit  of  it,  the  demurrer  ought  to  be  allowed,  and 
the  plaintiff  compelled  to  sign  his  breaches  in  the  declaration, 
otherwise  the  defendant  would  be  compelled  to  plead  in  the 
dark,  and  to  answer  breaches,  of  the  nature  of  which  he  was 
entirely  ignorant.  The  circumstances  of  this  case  shewed  the 
propriety  of  compelling  the  plaintiff*  to  assign  breaches  in  their 
declaration.  The  defendant  was  a  surety  for  the  cashier  of  a 
bank,  and  was  prosecuted  for  the  misconduct  of  the  cashier.  He 
knew  not  what  breach  of  the  condition  of  the  bond  would  be 
assigned;  if  he  should  plead  performance,  and  the  plaintiffs  should 
reply  and  set  out  any  one  breach,  he  could  not  then  plead  a 
release,  accord  and  satisfaction,  or  payment,  for  they  admit  a 
breach;  he  could  plead  nothing  but  performance;  if  he  did,  it 
would  be  a  departure  from  his  plea.  Nor  could  he  plead  a  double 
plea,  for  the  statute  allowing  double  pleas  does  not  extend  to 
replications  or  rejoinders.  1  Chit.  549.  Rev.  Laws  403-4.  1 
Salk.  138.  2  Pen.  628.  That  in  none  of  the  cases  cited  by  the 
defendant's  counsel  had  there  been  a  demurrer  to  the  declaration 
for  want  of  breaches;  that  in  those  cases  the  defendants  had 
waived  their  right  to  have  breaches  assigned  in  the  declaration, 
by  pleading  to  it,  without  demurring;  but  that  the  demurrer  in 
this  case  brought  the  question  fairly  before  the  court,  and  they 
might  decide  it  upon  principle,  unshackled  by  authority;  that  it 
was  a  case  primce  impressionis  in  this  state,  and  that  they  had  a 
fair  opportunity  of  giving  such  a  construction  to  this  act  as 
would  make  it  mutually  beneficial  to  each  party,  and  he  there- 
fore hoped  they  would  support  the  demurrer. 

PER  CURIAM.    Let  the  demurrer  be  overruled. 

CITED  IH  Van  Vorst  ads.  Morris  C.&  B.  Co.,  Spen.  167.    Morris  Canal  &  Banking 
Co.  v.  Van  Vont,  4  Harr.  10. 
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MATTER  OF  ROAD. 

The  petition  of  the  freeholders  for  the  laying  out  a  road  in  two  counties, 
must  be  signed  by  ten  freeholders  in  each  county. 

Hornblowqr  moved,  on  a  petition  of  ten  freeholders  of  the 
county  of  Morris,  for  the  appointment  of  surveyors  to  lay  out 
a  road  in  the  counties  of  Morris  and  Bergen. 

The  court  said  they  inclined  to  think  the  law,  required  that 
the  petition  should  be  signed  by  ten  freeholders  from  each  county. 

Hornblower  cited  2  Pen.  Rep.  665-6,  where  the  Chief  Justice 
said,  it  had  been  adjudged  that  ten  freeholders  in  all  were  suffi- 
cient. 

PER  CURIAM.  It  is  true,  that  as  the  act  formerly  stood,  we 
had  fallen  into  an  idea  that  there  need  be  only  five  from  each 
county;  but,  upon  reflection,  we  think  there  must  be  ten  free- 
holders from  each  county  where  the  road  is  applied  for,  to  be 
laid  out  in  two  counties.  The  petition,  therefore,  will  be  refused, 
as  it  is  deficient  in  two  particulars;  it  has  not  ten  from  each 
county,  nor  even  five  from  each  county,  it  has  only  ten  from  one 
county,  which  has  never  been  held  sufficient. 

Motion  denied. 

NOTE — See  the  act  relating  to  highways.    Pat.  N.  J.  Laws  387,  tec.  6.    £.•». 
tec.  3. 
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OP  THE 

STATE   OF   NEW   JERSEY, 

AT  MAY  TERM,  1823. 

MATTER  OF  HIGHWAY. 

The  petition  for  the  appointment  of  surveyors  to  lay  out  a  road,  ought  not 
to  designate  two  particular  routes,  on  one  or  the  other  of  which  it  is  desired 
that  the  road  should  be  laid  out,  but  ought  to  designate  only  the  points  or 
places  from  and  to  which  the  road  is  proposed  to  be  laid  out. 

A  petition  had  been  presented  to  the  Supreme  Court  for  tho 
appointment  of  surveyors  to  lay  out  a  road  in  the  counties  of 
Morris  and  Somerset,  on  either  one  of  two  routes,  set  out  and 
described  in  tho  petition.  Surveyors  had  been  appointed^  who 
laid  out  a  road,  and  made  their  return  to  this  court.  Against 
the  recording  this  return,  a  caveat  was  entered,  and — 

Vroom,  now  moved  to  set  aside  the  proceedings,  because  tho 
application,  as  contained  in  the  petition,  was  too  indefinite;  it 
was  made  in  the  alternative  to  lay  out  a  road  either  in  one  placo 
or  another  place,  stating  two  distinct  routes.  This,  he  contended, 
could  not  be  done.  See  Rev.  Laws  615,  sec.  2. 

Hartwell  &  Southard,  co.ntra,  said,  there  was  no  reason  why 
two  different  routes  might  not  bo  put  in  the  same  application. 
That  the  same  petitioners  might  apply  for  different  roads  at  tho 
same  time,  and  therefore,  with  tho  same  propriety,  might  tho 
same  petition  point  out  as  many  different  routes  as  tho  petition- 
ers might  think  eligible  for  a  road.  Besides,  this  objection,  if  it 

(37) 
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State  v.  Vanderveer. 

availed  any  thing;  ought  to  have  been  made  upon  the  application 
to  lay  out  the  road,  and  was  too  late  now. 

KIRKPATRICK  C.  J.  There  is  an  error  in  the  petition.  The 
petitioners  are  not  to  designate  to  the  surveyors  the  route  they 
are  to  run.  They  are  to  designate  only  certain  points,  otherwise 
they  may,  by  their  description,  limit  the  surveyors  to  a  particu- 
lar line,  and  prevent  any  variation  from  it. 

EOSSELL  J.  thought  that  the  description  of  the  route  was  a 
necessary  part  of  the  application. 

FORD  J.  Though  an  application  may  be  made  for  two  or  three 
distinct  roads  in  the  same  application,  there  is  nothing  in  the 
statute  which  authorizes  the  application  for  one  road,  to  be  laid 
out  in  one  or  another  of  two  designated  routes. 

Proceedings  set  aside. 

CITED  in  State  v.  Green,  3  Earr.  183.    State  v.  Oliver,  4.  Zdb.  131. 


THE  STATE  against  TUNIS  G.  VANDERVEER. 

OH   CERTIOBABI. 

A  certiorari,  directed  to  surveyors  of  the  highway  to  bring  op  their  proceed- 
ings, cannot  be  allowed  by  a  judge  at  chambers;  but  it  must  be  applied  for 
at  oar. 

Wall,  moved  to  quash  this  certiorari,  because  the  allocatur 
had  been  made  by  a  judge  at  chambers.  He  said,  that  in  all 
cases  where  certioraris  were  directed  to  tribunals  which  were  of 
an  extraordinary  and  special  character,  in  contradistinction  to 
the  ordinary  and  common  courts,  they  could  be  allowed  only  at 
bar,  and  relied  upon  the  case  of  Ludlow  v.  Executors  of  Z/udlow, 
(1  South.  387, 392.)  as  governing  this. 

R.  Stockton,  contra,  said,  he  never  understood  the  rule  to  go 
the  length  contended  for  by  the  adverse  counsel.  For  twenty 
years  after  the  Eevolution,  the  practice  in  every  case  was,  for 
the  judge  to  make  the  allocatur  at  chambers;  and  though  the 
case  cited  from  Southard  might  establish  a  different  general 
rule,  he  did  not  think  that  it  disrobed  the  judge  of  the  power  of 
granting  a  certiorari  under  special  and  pressing  circumstances, 
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by  this  side  bar  rule.  The  words,  "commissioners  to  layout 
roads,"  made  use  of  in  the  case  cited,  did  not  mean  the  mere 
common  case  of  applj'ing  to  the  court  to  appoint  surveyors  to 
lay  out  roads.  It  must  mean  commissioners  specially  appointed 
as  such,  by  some  particular  law:  as  therefore  a  certiorari  to  the 
surveyors  was  not  embraced  in  the  words  of  the  case  cited,  and 
as  the  ancient  practice  had  been  the  other  way,  be  thought  the 
allocatur  by  the  judge  at  chambers  was  sufficient. 

PER  CURIAM.  Wo  are  of  opinion,  that  the  case  in  Southard 
extends  to  surveyors;  and  the  great  reason  why  certioraris  ef 
this  kind  could  not  be  allowed  at  chambers,  was,  that  public  pro- 
ceedings should  not  be  interrupted  by  the  allocatur  of  a  single 
judge. 

FORD  J.  I  am  satisfied  that  the  allocatur  was  not  within  the 
rule  laid  down  in  Southard.  How  far  that  rule  onght  to  be  modi- 
fied, is  another  question. 

ROSSELL  J.  had  no  objection  to  re-consider  that  rule,  and 
modify  it  if  thought  advisable. 

Certiorari  quashed. 

CITED  is  State  v.  Hanford,  6  Hal.  72.    Montgomery  v.  Bruere,  Id.  168. 


MATTER  OF  PRACTICE. 

If  pleadings  are  filed  after  the  thirty  days  allowed  by  the  practice  act  have 
expired,  (although  notice  is  given  of  the  time  of  filing  same)  they  may  be 
treated  as  nullities. 

Scudder  submitted  a  question  to  the  court,  whether,  if  plead- 
ings are  filed  after  the  thirty  days  (allowed  by  the  practice  act 
for  filing  the  same)  have  expired,  and  a  notice  is  given  to  the 
adverse  party  of  the  time  of  filing  the  same,  as  is  required  by 
the  third  section  of  the  supplement  to  the  practice  act,  {Rev. 
Laws  692.)  your  adversary  is  bound  under  that  section  to  receive 
the  pleading,  or  may  treat  it  as  a  nullity? 

KIRKPATRICK  C.  J.  said,  ho  thought  it  could  be  treated  as  a 
nullity,  otherwise  the  practice  act,  as  to  the  time  of  filing  plead- 
ings, would  be  done  away. 
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Ward  v.  Small. 
WARD  and  WILLIAMSON  against  SMALL. 

OH   CERTIOBABI. 

Where  the  deposition  of  a  witness  (who  was  sick  and  unable  to  attend  the 
trial)  was  offered  before  the  justice,  and  overruled,  the  witness  himself  cannot 
be  admitted  on  the  trial  of  the  appeal. 

This  was  a  certiorari  to  the  Common  Pleas  of  Essex.  Tho 
facts  of  the  case  were  these: — there  had  been  a  trial  before  a 
justice  of  the  peace,  between  the  parties,  on  which  trial  a  depo- 
sition of  J.  "VV.  Burnet,  esq.,  who  was  sick  and  unable  to  attend, 
was  offered  in  evidence  on  the  part  of  the  defendant.  This  depo- 
sition was  overruled  by  the  justice,  and  a  judgment  was  rendered 
against  Small,  the  defendant,  who  thereupon  appealed  to  the 
Court  of  Common  Pleas,  and,  on  the  trial  of  the  appeal,  offered 
J.  \Y.  Burnet,  esq.  as  a  witness.  lie  was  objected  to  by  the 
appellees,  on  the  ground,  that  he  had  not  been  a  witness  G.I  the 
trial  before  the  justice.  The  Court  of  Common  Pleas  admitted 
Burnet  as  a  witness,  and  reversed  the  judgment  of  the  justice. 
The  appellees  now  brought  this  certiorari,  and 

Scudder,  for  plaintiffs  in  certiorari,  contended  that  the  admis- 
sion of  Burnet  as  witness  before  the  Court  of  Common  Pleas 
was  improper,  for,  by  the  act  of  the  legislature,  (Rev.  Laws  630, 
sec.  37.)  no  other  evidence  could  be  received  on  the  trial  of  the 
appeal  than  was  offered  on  the  trial  before  the  justice.  He  also 
cited  2  South.  508.  2  Pen.  650.  1  John.  Ca.  2J. 

KIRKPATRICK  C.  J.  We  are  of  opinion,  upon  the  words  of 
the  act,  that  the  witness  could  not  be  admitted;  there  could  be 
no  other  evidence  received  upon  the  appeal  than  was  offered  in 
the  court  below. 

Judgment  reversed. 

CITED  is  Ramtty  v.  Dumars,  4  Harr.  70. 


CASES   DETERMINED 

IN   THE 

SUPREME  COURT  OF  JUDICATURE 

OF  THE 

STATE    OF    NEW   JERSEY, 

AT  SEPTEMBER  TERM,  1823. 


JOHN  DEN  ex  dem.  JOHN  POPINO,  THOMAS  TRUSS  and  MARY  his  wife, 
GEORGE  POPINO,  and  WILLIAM  POPINO  against  AARON  COOK. 

IN  EJECTMENT. 

1.  A  devises  as  follows :  "  It  is  my  will,  that  if  my  sons,  James  and  Peter,  shall 
arrive  at  their  respective  ages  of  twenty-four  years,  James  shall  divide  the 
plantation  whereon  I  now  dwell  into  two  equal  parts,  and  Peter  shall  elect  and 
choose  one  half,  which  I  give  and  devise  to  him  and  the  heirs  of  his  body,  got- 
ten or  to  be  begotten  for  ever,  and  the  other  half  part  thereof  I  give  and  devise 
to  my  second  pon  James,  and  the  heirs  of  his  body,  gotten  or  to  be  begotten  for 
ever;  they,  my  said  sons,  paying  out  of  the  same,  each  of  them,  the  sum  of 
twenty  pounds,  proclamation  money,  to  my  daughter  Abigail,  when  she  arrives 
at  the  age  of  twenty-one  years.     Item.    If  either  of  my  sons  die  without  issue, 
I  give  the  said  plantation  to  the  survivor  of  them  and  the  heirs  of  his  body,  be- 
gotten or  to  be  begotten  for  ever,  he  paying  to  his  said  sister  the  sum  of  forty 
pounds  of  like  money  at  her  said  age  of  twenty-one  years.     But  if  it  shall 
happen  that  both  or  either  of  my  said  sons  die  before  they  arrive  at  the  age  of 
twenty- four  years  as  aforesaid,  leaving  issue,  then  the  said  plantation  to  be 
equally  divided,  as  aforesaid,  by  certain  friends,  to  be  appointed  for  that  purpose, 
by  those  concerned  therein."    Under  this  devise  James  and  Peter  take  a  vested 
estate  tail  general,  as  tenants  in  common,  with  cross  remainders  in  tail  also,  and 
a  reversion  in  fee  to  the  right  heirs  of  the  testator. 

2.  The  charge  of  a  gross  sum  upon  an  estate  devised,  is  a  circumstance  afford- 
ing a  rule  of  construction  where  words  are  wanting,  but  never  can  enlarge  an 
estate  expressly  given. 

This  cause  was  tried  in  the  Salem  circuit,  in  December  1817, 
before  his  honour  Justice  Rossell,  and  the  plaintiff  nonsuited 
because  the  lessors  in  the  plaintiff  did  not  shew  in  themselves  any 
title,  by  deed  or  other  conveyance,  or  a  possession  in  themselves, 
or  those  under  whom  they  claim,  for  the  term  of  twenty  years. 
The  plaintiff  obtained  a  rule  for  new  trial,  which  was  argued  by 
Coxe  and  Wall,  for  the  plaintiff,  and  L.  H.  Stockton  and  Ewing, 
for  defendant,  upon  a  state  of  the  case*  agreed  upon  by  the 

*  See  the  state  of  the  case  inserted  in  Den  v.  M'Allister.  As  this  was  upon 
the  same  title,  and  the  facta  in  the  cause  were  fully  stated  in  the  opinion  of  the 
Chief  Justice,  it  was  not  thought  necessary  to  insert  the  state  of  the  case  in  tha 
above  report.  (41) 
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parties ;  and  in  September  Term,  1821,  the  following  opinion 
was  delivered  by 

KIRKPATRICK,  C.  J.  From  the  case  stated,  and  presented  to 
the  court  for  their  opinion,  it  appears  that  Peter  Popino,  on  the 
4th  day  of  February,  1752,  being  in  possession  of  a  certain  planta- 
tion containing  two  hundred  and  thirty-two  and  a  half  acres, 
and  seven  acres  of  marsh,  situate  in  Mannington,  in  the  county 
of  Salem,  made  his  last  will  and  testament,  and  therein  and 
thereby,  among  other  things,  devised  as  follows,  that  is  to  say: 

':  Item.  My  will  is,  that  if  my  said  sons,  James  and  Peter, 
shall  arrive  at  their  respective  ages  of  twenty -four  years,  he,  my 
said  son  James,  shall  divide  the  plantation  whereon  I  now 
dwell,  and  the  seven  acres  of  marsh  that  1  purchased  of  Thomas 
Haynes,  into  two  equal  parts,  as  near  as  he  can,  in  quantity  and 
quality,  and  he,  my  said  son  Peter,  shall  elect  or  choose  one 
half,  which  I  give  and  devise  to  him  and  to  the  heirs  of  his  bod}', 
gotten  or  to  be  begotten  for  ever,  and  the  other  half  part  thereof 
}.  give  and  devise  to  my  said  son  James  and  the  heirs  of  his 
body,  gotten  or  to  be  begotten  for  ever,  they,  my  said  sons,  pay- 
ing  out  of  the  same,  each  of  them,  the  sum  of  twenty  pounds, 
proclamation  money,  to  my  daughter  Abigail,  when  she  arrives 
tit  the  age  of  twenty-one,  years.  Item.  If  cither  of  013*  sons  die 
without  issue,  I  give  the  said  plantation  and  marsh  to  the  sur- 
vivor of  them  and  the  heirs  of  his  body,  gotten  or  to  be  begotten 
•or  ever,  he  paying  to  his  said  sister  the  sum  of  fort}7  pounds  of 
like  money,  at  her  said  age  of  twenty-one  years.  But  if  it  shall 
happen  that  both  or  either  of  my  said  sons  die  before  they  arrive 
at  the  age  of  twenty -four  years,  as  aforesaid,  leaving  issue,  then 
the  said  plantation  and  marsh  to  be  equally  divided,  as  afore- 
said, by  certain  friends  to  be  appointed  for  that  purpose  by 
those  that  may  be  concerned  therein.  Item.  My  will  further  is, 
that  my  said  wife  shall  have  the  whole  profits  of  my  real  estate, 
until  my  said  sons  arrive  to  their  respective  age  or  ages  of 
twenty-four  years,  as  aforesaid,  if  she  so  long  remain  my  widow, 
and  afterwards  half  the  profits  thereof,  so  long  as  she  shall  remain 
my  widow,  and  no  longer." 

It  further  appears,  that,  after  the  death  of  the  said  testator,  his 
widow,  Mary  Popino,  continuedjn  possession  of  the  said  planta- 
tion and  marsh  for  several  years,  and,  after  her,  her  son  James 
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Popino,  came  into  the  possession;  that  on  the  29th  of  Septem- 
ber, 1764,  the  said  James  Popino  and  Mary  his  wife,  and  Peter 
Popino,  the  other  son  and  devisee  in  the  said  will  named,  apd 
Mary  Popino,  the  widow  of  the  testator,  for  the  consideration  of 
£530,  by  their  certain  deed,  indented,  sold,  and  conveyed  the 
said  plantation  and  marsh  to  one  Joshua  Huddy,  who  entered 
into,  and  became  possessed  thereof,  and  under  whom  the  defend- 
ant, by  sundry  mesne  conveyances,  now  holds  the  premises  in 
question,  which  are  a  part  thereof;  that  James  Popino,  the 
devisee  aforesaid,  some  time  about  the  year  1791,  having  long 
before  that  time  attained  the  age  of  twenty-four  years,  departed 
this  life,  leaving  four  sons,  that  is  to  say:  Wade,  Samuel,  George, 
and  William,  and  one  daughter,  that  is  to  say:  Mary,  who  mar- 
ried Thomas  Truss;  that  Wade,  the  eldest  son  of  James,  died 
two  or  three  years  after  his  father,  under  age  and  without  issue; 
that  Samuel,  also,  is  dead,  leaving  one  son,  named  John,  who  is 
one  of  the  lessors  of  the  plaintiff,  and  that  George  and  Wjlliam, 
the  other  two  sons,  and  Thomas  Truss  and  Mary  his  wife,  are 
the  other  lessors  of  the  plaintiff. 

Upon  this  devise,  and  this  state  of  facts,  the  lessors  of  the 
plaintiff  claim  as  heirs,  under  the  statute  of  Wade  Popino,  their 
brother,  upon  the  principle,  that  he  took  as  heir  in  tail  of  his 
father,  James  Popino;  and  that  in  him  the  fee  became  absolute, 
by  the  force  of  the  statutes  of  the  26th  of  August,  1784,  and  tho 
23d  of  March,  1786,  limiting  estates  tail.  And  the  single  ques- 
tion is,  whether  any,  and  if  any,  what  estate  passed  by  this 
devise  to  James  Popino,  the  devisee  therein  named,  under  whom 
the  plaintiff  claims. 

The  first  and  great  rule  in  the  construction  of  wills  is,  that  the 
intention  of  the  testator  is  to  prevail,  if  consistent  with  the  rules 
of  law ;  and  the  next,  that  that  intention  is  to  be  collected  from, 
the  whole  will,  taken  together,  without  much  regard  to  the  order 
in  which  the  particular  clauses  upon  the  same  subject  may  be 
arranged.  And  upon  these  rules,  I  think,  wo  shall  have  but 
little  difficulty  in  giving  a  rational  and  satisfactory  construction 
to  this  devise. 

In  the  latter  part  of  the  first  item  of  the  devise,  the  testator 
gives  one  half  of  tho  said  plantation  and  marsh  to  his  son  Peter 
and  to  the  heirs  of  his  body,  gotten  or  to  be  begotten  for  ever, 
and  tho  other  half  to  *IM  son  James  and  the  heirs  of  his  body, 
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gotten  or  to  be  begotten  for  ever,  they  paying  out  of  the  same, 
each  of  them,  £20  to  his  daughter  Abigail,  when  she  arrives  at 
the  age  of  twenty-one  years.  This  is  the  substantial  part  of  the 
devise ;  the  former  part  of  it,  as  to  their  arriving  at  the  age  of 
twenty-four  years  before  a  division  should  take  place,  and  the 
manner  in  which  that  division  was  to  be  made,  is,  in  its  very 
nature,  directory  only,  and  not  of  the  essence  of  the  devise  at 
all;  and  the  conditional  conjunction  if,  with  which  it  is  intro- 
duced, is  to  be  limited  in  its  operation  to  that  part  only.  To  call 
the  mode  of  division,  or  the  time  of  making  it,  which  are  but 
mere  circumstances,  conditions  precedent  upon  which  the  estate 
was  to  vest,  and  without  which  it  must  be  totally  defeated,  would 
be  contrary  to  the  plain  reason  of  the  thing. 

That  the  testator  did  not  intend  that  the  vestingvof  the  estate 
should  depend  upon  these  circumstances,  I  think  may  be  fairly 
collected,  too,  from  the  latter  part  of  the  devise  itself,  which 
says:  "but  if  it  shall  happen  that  both  or  either  of  my  said  sons 
die  before  they  shall  arrive  at  the  age  of  twenty-four  years  as 
aforesaid,  leaving  issue,  then  the  said  plantation  and  marsh  to  be 
equally  divided,  as  aforesaid,  by  certain  friends,  to  be  appointed 
for  that  purpose  by  those  that  may  be  concerned  therein." 

Now  if  this  means  any  thing,  it  means  that  the  issue,  that  is, 
the  heirs  of  the  body  or  bodies  of  either  or  both  these  sons, 
dying  within  the  age  of  twenty-four,  shall  inherit  from  their  fathers 
respectively;  incontestably  proving,  I  think,  that  the  testator 
intended  to  pass  an  immediate  estate  in  fee  tail  to  the  sons,  even 
though  they  had  not  attained  the  age  of  twenty-four  years,  for 
without  that  the  issue  could  not  inherit,  and  there  could,  of  course, 
be  no  division,  for  the  whole  must  have  descended  to  the  heir  at 
law,  and  this  w.hole  clause  of  the  will  must  have  been  without 
meaning.  As  I  have  stated  before,  therefore,  what  is  said  in  the 
first  item  of  this  devise,  about  the  sons  arriving  at  the  ago  of 
twenty-four  years,  and  the  one  dividing  and  the  other  choosing, 
are  but  cautionary  provisions  that  the  same  should  be  divided 
with  discretion  and  without  expense,  provisions  directory  only, 
and  not  at  all  of  the  essence  of  the  devise.  Nor  does  the  devise 
of  the  profits  to  the  wife,  until  the  sons  should  attain  to  the  age 
of  twenty-four  years,  and  half  the  profits  afterwards,  at  all  im- 
pugn, but  rather  strengthens  and  confirms  this  construction;  for 
the  words  in  this  devise  do  not  carry  any  estate  in  the  lands  to 
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the  wife,  but  merely  gives  her  the  profits  until  the  sons  should 
arrive  at  that  age  when  he  thought  they  would-be  capable  of 
managing  that  interest  for  themselves. 

And  as  to  the  charge  of  £40  in  gross,  to  be  paid  to  the  testator's 
daughter  Abigail,  when  she  should  arrive  at  the  age  of  twenty- 
one  years,  it  makes  no  difference  in  the  estate  devised.  The  doc- 
trine on  this  head  is  laid  down  very  explicitly  by  Lord  Mansfield 
in  the  case  of  Doe  v.  Fyldes,  Bur.  833,  and  by  Lord  Kenyon  in  the 
case  of  Den  v.  Slater,  5  Durf.  333.  This  lust  case,  it  is  true,  is  no 
authority  here,  but  inasmuch  as  it  is  in  perfect  accordance  with 
what  had  been  settled  before  as  the  law,  and  especially  as  it  soems 
to  be  a  case  exactly  similar  to  ours,  I  have  taken  notice  of  it,  and 
will  cite  his  lordship's  words:  he  saj'S,  "where  an  estate  is  given 
generally,  without  adding  words  which  would  make  it  a  fee,  or  an 
estate  tail,  and  it  is  charged  with  the  payment  of  an  annuity  (or 
gross  sum)  the  devise  takes  a  fee ;  but  that  is  not  the  case  where  an 
estate  tail  is  expressly  given."  The  truth  is,  the  charge  of  a  gross 
sum  is  a  circumstance  affording  a  rule  of  construction  where  words 
are  wanting,  but  never  can  enlarge  an  estate  expressly  given. 

But  if  this  charge  cannot  enlarge  the  estate  expressly  devised, 
how  much  less  can  it  be  considered  as  a  condition  precedent, 
without  the  previous  payment  of  which  the  estate  cannot  vest, 
but  must  be  defeated.  The  money  is  to  be  paid  oirt  of  the  land, 
and  at  a  distant  day.  Now  to  say,  that  the  devisees  should  pay 
out  of  the  land,  before  they  had  any  interest  in  it,  or  could  enter 
upon  it,  or  take  possession  of  it ;  and  still  more,  that  they  should 
pay  at  a  distant  day,  leaving  the  estate  in  the  mean  time  to 
descend  to  the  heir  at  law,  would  be  a  contradiction  in  terms,  as 
well  as  contrary  to  all  reasonable  construction,  it  would  bo 
defeating  the  whole  intent  of  the  testator  in  this  respect.  And 
as  to  its  being  a  condition  subsequent,  which  has  not  been  per- 
formed, that  does  not  appear,  nor  does  it  lie  in  the  defendant's 
mouth  to  aver  it.  Ho  is  not  the  party  interested  in  it. 

Upon  the  whole,  therefore,  I  am  of  opinion,  that  James  and 
Peter,  the  devisees  in  the  said  will  named,  took  a  vested  estate 
tail  general,  as  tenants  in  common,  in  the  said  plantation  and 
seven  acres  of  marsh,  with  cross  remainders  in  tail  also,  and  a 
reversion  in  fee  to  the  right  heirs  of  the  testator.  And  so  that 
judgment  must  bo  for  the  plaintiff. 

CITED  is  Den  v.  Small,  Spen.  153. 
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JOHN  DEN  ex  dem.  JOHN  POPINO  and  others  against  ISAAC  M'ALLISTER. 

IN    EJECTMENT. 

1.  The  affidavits  of  jurors,  stating  that  they  were  influenced  in  making  up 
their  verdict  by  facts  related  to  them  by  some  of  their  iellow  jurors,  after  they 
had  retired  from  the  bar,  cannot  be  read  on  a  motion  to  set  the  verdict  aside 
and  grant  a  new  trial. 

2.  Where  it  is  necessary  to  make  out  the  plaintiff's  title,  for  him  to  give  in 
evidence  deeds  which  are  in  the  hands  of  his  adversaries,  and  he  knows  not. 
which  one  of  his  adversaries  has  possassion  of  them,  he  may  give  copies  of 
them  in  evidence,  without  a  notice  to  produce  them  being  served  on  the  per- 
son who  has  the  actual  possession  of  them,  if  he  has  given   notice  to  the 
defendant's  attorney  to  produce  them. 

3.  Copies  of  original  deeds,  under  which  the  defendant  claims  title,  may  be 
given  in  evidence  alter  a  notice  to  produce  them  has  been  served  upon  the 
defendant's  attorney,  who  was  proved  formerly  to  have  been  in  possession  of 
them,  as  attorney  for  another  defendant  in  an  action  brought  by  the  plaintiff 
for  a  part  of  the  same  premises,  although  the  original  deeds  were  not  proveo 
ever  to  have  been  in  the  possession  of  the  defendant. 

4.  A  covenant  in  a  deed  by  a  tenant  in  tail,  that  he  will  suffer  a  fine  ano 
recovery  to  bar  the  entail,  and  a  long  and  continued  possession,  lor  near  thirtj 
years,  under  the  deed  of  the  tenant  in  tail  (containing  such  covenant)  without 
render  or  acknowledgment,  is  not  sufficient  to  support  a  presumption,  that  such 
fine  had  been  levied  or  common  recovery  suffered. 

This  cause  came  on  to  bo  tried  in  the  county  of  Salem,  at  the 
December  circuit,  in  1821,  before  the  Honourable  Justice  Ford, 
and  a  special  jury,  and  the  defendant  having  confessed  case, 
lease,  entry  and  ouster. 

The  plaintiff,  to  maintain  the  issue  on  bis  part,  (prout  the 
pleadings)  gave  in  evidence  the  will  of  Peter  Popino  the  elder,* 
(prout  the  same)  and  proved  by  Joseph  Kidd,  that  old  Peter 
Popino,  resided  on  the  fyrm  where  Isaac  M'Allister  and  Aaron 
Cook  now  reside,  until  his  death;  after  his  death,  his  widow 
occupied  the  farm,  till  she  died,  which  was  several  years  after 
the  death  of  her  husband.  Peter  Popino  had  two  sons,  Peter 
and  James;  James  resided  on  the  farm  with  his  mother; 
James  Popino,  was  twenty-four  years  old  when  he  died ; 
he  married  Mary  Cole,  daughter-in-law  of  John  Goslin,  who 
lived  in  the  neighbourhood,  and  had  by  him  six  children, 
Wade  was  the  oldest,  then  Samuel,  George,  William,  and 
Mary  who  is  the  wife  of  Thomas  Truss,  and  a  daughter  Han- 
nah, who  died  of  the  small  pox  and  without  issue.  Isaac  M'Al- 
lister lived  on  the  Popino  tract,  where  Peter  Popino  died,  and 
had  done  so  five  or  six  years  last  past.  Peter  the  brother  of 

*  See  the  substance  of  the  will  recited  in  the  opinion  of  the  Chief  Justice,  in 
the  preceding  case  of  Den  v.  Cook. 
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James,  lived  on  the  property  till  he  went  to  a  trade,  and  after  he 
had  got  his  trade  lived  on  it  three  or  four  years,  when  he  went 
to  the  new  countries,  at  which  time  he  was  twenty-four  years 
old  or  upwards,  and  not  married.  His  brother  James  told  wit- 
ness he  had  received  two  or  three  letters  from  him  ;  Peter  was 
reported  to  be  dead :  James  Popino,  the  father  of  Wade,  was 
dead  ;  he  was  forty  years  old  when  he  died  ;  James  Popino  died 
in  Penn's  Neck,  but  not  on  the  old  Popino  place:  Wade  was 
not  twenty-one  when  he  died;  he  was  not  married;  witness 
always  knew  him;  did  not  know  whether  he  had  arrived  at 
man's  age;  he  was  a  labourer,  and  worked  in  Penn's  Neck. 
After  James  died,  his  widow  married  one  William  M'Nichols, 
and  went  over  to  Lower  Penn's  Neck  ;  th«  children  went  with 
her;  George  grew  up  to  be  a  man;  knew  Michael  Hoover;  he 
had  possession  of  the  property  he  bought  of  William  Smith  ; 
Smith  went  into  possession  in  the  year  1769 ;  Hoover  lived 
there  till  he  died ;  after  his  death,  his  widow  lived  there,  and 
brought  up  her  children  on  the  farm;  Michael  Hoover  had 
five  children,  Jacob,  Francis,  Hannah,  Peter,  and  Michael;  and 
the  widow  died  on  the  place,  which,  after  her  death,  was  divided 
among  the  children,  who  held  it  for  some  time ;  the  oldest  son, 
Jacob,  bought  three  or  four  of  them  put;  they  all  sold  out; 
Jacob  was  obliged  to  sell ;  Aaron  Cook,  who  now  lives  on  it, 
bought  a  part;  M'Allister,  the  defendant,  is  in  possession  of  a 
part  of  it ;  none  but  Jacob  ever  lived  on  it ;  that  part  which  was 
not  sold  to  Aaron  Cook  was  .possessed  by  Isaac  M'Allister; 
Jacob  did  not  possess  any  part  of  the  land  now  in  the  possession 
of  the  defendant;  the  persons  who  purchased  took  deeds  from 
Jacob;  one  Huddy  lived  there  before  Smith;  James  Popino 
lived  on  the  farm  after  his  mother's  death,  and  sold  between 
1761  and  1769;  Col.  Cripps  never  possessed  it;  Samuel  Popino 
left  but  one  child. 

And,  by  Eebecca  Drew,  it  was  proved,  that  Samuel  Popino 
was  the  brother  of  Wade  Popino,  and  was  a  son  of  James 
Popino;  Mary  Truss  was  his  sister;  that  Samuel  Popino  was 
dead,  and  had  loft  one  child,  a  son,  named  John,  who  lived  with 
his  mother,  Deborah  Finlcy ;  Wade  was  a  small  child  when  his 
father  died  ;  Wade  died  before  Samuel. 

And  it  was  further  proved,  by  the  deposition  of  Job  Shreve, 
that  in  1791,  soon  after  the  death  of  James  Popino,  Adum  Cook, 
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who  had  purchased  the  one  half  of  this  plantation,  and  Jacob 
Hoover,  the  son  of  Michael,  who  had  purchased  the  other  half 
entered  into  a  negotiation  with  Wade  Popino,  then  an  infant, 
and  his  guardian  to  purchase  of  him  the  lands  for  which  this 
ejectment  was  brought,  when  he  should  come  of  age,  and  actually 
gave  their  bonds  for  the  purchase  money,  upon  condition  that 
he  should  convey  to  them  the'se  lands  when  he  should  come  of 
age,  which  would  be  in  1794. 

The  plaintiff  further  proved,  that  this  cause  was  commenced 
at  the  term  of  September,  1818;  the  declaration  was  served  29th 
July,  1818.  It  was  further  admitted,  on  the  part  of  the  defen- 
dant, that  a  notice  (prout  the  same)  had  been  served  on  Mr. 
Jeffers,  the  attorney  of  the  defendant,  at  Trenton,  some  weeks 
previous  to  this  trial,  to  produce  on  the  trial  of  this  cause  certain 
deeds,  which  deeds  had  been  exhibited  in  evidence  on  a  former 
trial  between  the  same  plaintiffs  and  Aaron  Cook ;  that  they 
were  now  in  the  possession  of  the  counsel  for  the  defendant  in 
this  cause,  who  were  also  the  counsel  for  Cook ;  that  Lucius  H. 
Stockton,  one  of  the  counsel  for  the  defendant,  in  whose  pos- 
session the  deeds  were  at  this  time,  resided  in  Trenton,  and  he 
stated,  that  he  had  never  been  notified  that  this  cause  had  been 
noticed  for  trial  at  thi%  circuit,  and  was  ignorant  of  the  afore- 
said notice,  until  he  came  to  Salem,  or  that  any  request  had 
been  made  to  him  to  produce  the  said  deeds  at  the  trial. 

It  was  proved,  by  Joseph  M'llvaine,  esq.,  that  he  had  caused 
to  be  served  a  subpoena  duces  tecum  on  Aaron  Cook,  to  produce 
the  said  deeds  on  the  trial  of  this  cause  at  this  time;  that  Cook 
acknowledged  to  him  the  service  of  the  subpoena,  but  said  he 
had  not  the  deeds,  but  had  been  informed  they  were  in  the  hands 
of  Lucius  H.  Stockton,  esq.,  one  of  his  counsel;  and  M'llvaine 
did  also  say,  that  the  copies  of  the  deeds  in  question,  which  in 
the  absence  of  the  originals  would  be  offered  in  evidence  on  the 
part  of  the  plaintiff,  were,  he  believed,  exact  copies  of  the  origi- 
nals, copied  and  compared  by  him  ;  that  the  originals  were  given 
in  evidence  by  Aaron  Cook,  on  the  trial  of  the  action  of  eject- 
ment brought  by  the  same  plaintiff  against  said  Cook  for  a  part 
of  the  Peter  Popino  farm. 

The  plaintiff  further  proved,  by  Richard  S.  Coxe,  esq.,  that 
sertain  original  deeds,  copies  of  which  he  offered  in  evidence, 
had  been  in  the  possession  of  the  defendant;  that  the  original 


SEPTEMBER  TERM,  1823.  49 

Den  v.  M'Allister. 

deeds  from  James  Popino  and  wife,  and  Mary  Popino,  dated 
29th  November,  17(54,  to  Joshua  Huddy  were  produced  by 
Aaron  Cook,  or  his  counsel,  on  the  trial  of  the  cause  of  Den  v. 
Cook,  and  there  was  produced  by  the  same,  and  on  the  same 
occasion,  a  deed  from  Edward  Test  and  wife  to  William  Smith, 
dated  the  14th  February,  1770,  and  having  the  possession  of 
them  we  copied  them;  all  the  deeds  mentioned  in  the  notice, 
excepting  the  three  first,  were  produced  on  that  occasion,  on  the 
part  of  Aaron  Cook.  The  plaintiff  then  offered  in  evidence  tho 
above  mentioned  copies  of  the  following  deeds: — 

1.  A  deed  from  James  Popino  and  wife,  and  Mary  Popino  to 
Joshua  Huddy,  dated  29th  November,  1764. 

2.  A  deed  from  William  Smith  and  wife  to  Michael  Hoover, 
dated  21st  January,  1775. 

3.  A  deed  from  Edward  Test  and  wife  to  William  Smith,  dated 
14th  February,  1770. 

The  defendant  objected  to  reading  the  said  copies,  on  tho 
ground,  that  the  originals  were  not  proved  to  be,  or  ever  to  have 
been,  in  the  possession  of  the  defendant.  The  court  overruled 
the  objection,  and  the  copies  were  read. 

After  the  plaintiff  had  rested  his  cause,  the  defendant  gave  in 
evidence  a  variety  of  deeds  and  documents,  together  with  some 
parol  testimony,  tc  support  his  title  to  the  premises;  but  as  the 
motion  for  a  new  trial  was  r.c/t  founded  upon  this  evidence,  it  is 
deemed  unnecessary  to  ineort  it. 

His  Honour  Justice  Ford  charged  the  jury. 

FORD  J.  It  has  been  decided,  after  argument  in  the  Supreme 
Court,  and  upon  full  advisement,  that  James  Popino  and  Peter 
Popino  took  estates  tail  under  the  devise  in  their  father's  will. 
According,  therefore,  to  James  Popino's  estate  or  moiety  in  law, 
it  descended,  at  his  death,  to  Wade  Popino,  his  oldest  son,  by 
the  force  and  nature  of  the  very  estate.  It  is  true  that  James  had 
sold  the  estate,  as  far  as  lay  in  his  power,  by  a  deed  of  convey- 
ance, to  Huddy;  but  more  than  this  deed  was  necessary,  in  or- 
der to  bar  the  heir.  He  should  have  suffered  what  is  called  a 
common  recovery;  in  fact  there  is  a  covenant  in  the  deed  that 
he  would  do  so ;  both  parties  knew  the  necessity  of  it,  and  at  this 
day  wo  are  ignorant  of  the  reasons  or  considerations  on  which 
they  waived  it.  Suffice  it  to  say,  there  is  no  evidence  of  such 
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fine  being  ever  levied,  nor  any  ground  in  law  to  presume  it  was 
done.  It  is  likewise  true,  that  James  Popino  warranted  the  estate 
to  Huddy;  but  this  is  not  sufficient  of  itself  by  law  to  bar  the 
heir.  Neilher  is  the  heir's  right  of  entry  tolled  by  a  discontinu- 
ance of  the  estate  tail,  or  so  taken  away  as  to  prevent  him  from 
maintaining  an  ejectment  at  law  for  the  property  in  this  state. 
Hence  it  follows,  that  Huddy,  and  persons  claiming  under  him, 
had  a  right  to  the  land  that  was  indefeasible  during  James  Po- 
pino's  life;  but  at  his  death  tho  estate  returned  to  Wade  Popino, 
the  eldest  son  of  James,  who  was  an  infant  at  the  time,  and  also 
died  in  the  year  1784,  under  the  age  of  twenty-one  years.  Upon 
his  death  the  estate  descended,  under  our  statute,  to  bis  three 
brothers,  Samuel,  George,  and  William,  and  his  sister  Mary 
Truss,  who  are,  in  fact,  the  plaintiffs  in  this  suit;  for  though 
Samuel  is  not  named  among  the  plaintiffs,  having  himself  died 
in  the  year  1803,  yet  his  only  child  John  is  named  in  his  place, 
who  was  born  in  1802,  and  was  an  infant  about  a  year  old  at  his 
father's  decease. 

The  last  objection  against  the  plaintiffs  is,  that  they  have  not 
sued  their  action  within  the  time  prescribed  by  law,  and  are 
barred  by  the  statute  of  limitations,  which  allows  only  twenty 
years.  But  the  statute  has  a  saving  clause  in  favour  of  infants 
and  femes  covert,  to  this  effect,  that  the  time  during  which  one 
is  an  infant  shall  not  be  reckoned  against  him;  and  so  likewise 
of  a  feme  covert  or  married  woman.  Now  Mary  Truss  was  a 
married  woman,  and  is  so  still,  therefore  she  is  not  barred.  And 
as  to  the  other  three  plaintiffs,  if  you  do  not  reckon  time  against 
them  while  they  were  under  age,  you  will  find  they  have  prose- 
cuted the  action  within  twenty  years  respectively  after  their 
titles  accrued.  There  is  nothing  shewn  in  law,  therefore,  to 
prevent  the  lessors  of  the  plaintiff  from  recovering  the  estate 
•of  their  ancestors. 

The  jury  found  a  verdict  for  the  plaintiff.  A  rule  was  obtained, 
to  shew  cause  why  the  verdict  should  not  be  set  aside,  and  a 
new  trial  granted;  and  the  following  reasons  were  filed : — 
I.  That  the  verdict  is  against  law. 
II.  That  the  verdict  is  against  evidence. 

III.  That  the  judge  admitted  unlawful  evidence. 

IV.  That  the  judge  made  an  unlawful  charge. 
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V.  That  one  of  the  jurors  unlawfully  gave  evidence  to  his 
fellow  jurors,  after  they  had  retired  to  consider  of  their  verdict. 

L.  H.  Stockton  &  Southard,  for  the  defendant,  and  in  support  of 
the  rule  for  a  new  trial.  To  prove  the  fifth  reason  assigned  for  a  new 
trial,  they  offered  to  read  the  affidavits  of  four  of  the  jurors,  shew- 
ing that  one  of  the  jurors  communicated  to  his  fellows,  after  they 
had  retired  to  consider  of  their  verdict,  some  important  fact, 
which  operated  upon  their  minds  in  making  up  their  verdict. 

Wall,  objected  to  the  reading  of  these  affidavits,  and  cited  2 
Bl.  Rep.  803.  4  fivs.  &  Pul.  326.  1  Hen.  &  Mun.  385.  4  Bin.  155. 
4  John.  Rep.  487.  15  Ib.  317.  1  Term  Rep.  411.  Coxe's  Rep.  32, 
151.  1  Pen,  Rep.  389.  2  South.  486. 

L.  H.  Stockton  &  Southard  contended,  that  the  affidavits  wero 
admissible.  They  said,  that  the  rule  relative  to  the  admission  of 
the  affidavits  of  jurors  went  no  farther  than  this;  "that  the  court 
would  not  permit  a  juror  to  prove  that  which,  if  proved,  would 
compel  the  court  to  punish  the  juror,  or  which  would  criminate 
himself  or  subject  him  to  punishment."  But  that  the  affidavits 
now  offered  did  not  impeach  the  jury,  or  shew  anything  erron- 
eous or  improper  in  the  conduct  of  the  jurors,  and  cited  1  Hen. 
&  Mun.  385.  2  Term  Rep.  281.  2  Bl.  Rep.  1299.  15  John.  Rep. 
87.  Coxe's  Rep.  162. 

R.  Stockton,  in  reply. 

KIRKPATRICK  C.  J.  The  majority  of  the  court  think  that  the 
affidavits  cannot  be  admitted;  there  is  no  case  to  support  it — all 
the  cases  are  the  other  way.  The  difficulties  which  it  is  sup- 
posed will  result  from  the  rejection  of  these  affidavits  can  have 
no  weight,  and  the  remarks  upon  this  part  of  the  argument  would 
apply  with  equal  force  to  all  those  cases  where  affidavits  of  jurors 
have  been  rejected.  Besides,  the  effect  of  the  admission  of  these 
affidavits  would  certainly  be  to  criminate  the  jurors  themselves. 
An  attaint  would  have  lain  formerly  for  founding  a  verdict  upon 
the  evidence  which  the  affidavits  state  that  the  jury  received, 
as  well  as  for  any  other  cause;  and  they  are  just  as  reprehensi- 
ble now  for  deciding  upon  this  evidence. 

FORD  J.  A  juror  is  sworn  to  give  his  verdict  according  to  evi- 
dence. When  be  comes  into  court  and  says,  he  did  not  find  bis 
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verdict  upon  the  evidence,  but  upon  facts  which  were  related  by 
one  of  the  jurors  in  the  jury-room,  it  is  a  high  misdemeanor,  in 
foro  conscientice  it  is  perjury.  He  raises  against  the  other  jurors 
a  scandal,  and  impeaches  their  character.  The  affidavit,  there- 
fore, of  one  or  of  four  of  them  cannot  be' received. 

EOSSELL  J.  thought  the  affidavits  admissible;  many  cases  might 
occur  where  they  ought  to  be  admitted,  and  there  was  no  other 
source  from  which  the  information  they  contained  could  be  derived. 

Affidavits  rejected. 

The  argument  upon  the  other  points  proceeded. 

L.  H.  Stockton  &  Southard,  in  support  of  the  third  reason 
assigned,  said,  that  the  judge  at  the  circuit  decided  erroneously 
in  admitting  the  plaintiffs  to  read  the  copies  of  the  deeds  in  evi- 
dence, without  having  proved  them  to  have  been  in  possession 
of  the  defendant.  Gibb.  Ev.  95.  The  deeds  were  proved  to  have 
been  in  the  hands  of  the  defendant's  counsel,  at  Trenton,  and 
not  in  his  own  possession;  and  that  the  service  of  notice  to  pro- 
duce them,  on  his  attorney  in  Salem,  was  not  a  sufficient  service 
upon  the  counsel,  and  would  not  authorize  the  introduction  of 
the  copies  in  evidence;  and  that  if  a  party  upon  whom  a  sub- 
poena duces  tecum  is  served  refuses  to  produce  the  papers,  it  did 
not  enable  the  party  to  give  copies  in  evidence. 

In  support  of  the  fourth  reason,  the}*  contended — 1.  That  the 
words  of  the  will  did  not  convey  an  estate  tail  (as  the  judge  had 
charged  the  jury);  that  the  estate  tail  never  vested,  but  that  the 
eldest  son  took  the  whole  estate,  as  heir  at  law.  2  Dal.  Rep.  317. 
Willes  Rep.  141.  2  Pr.  Wil  741,  (673  old  edition). 

2.  That  if  the  words  of  the  will  did  convey  an  estate  tail,  yet 
that  there  were  circumstances  from  which  a  jury  might  draw  a 
conclusion  that  a  fine  and  recovery  had  been  levied,  and  the 
estate  tail  barred  thereby;  and  that  the  judge  was  wrong  in 
saying  that  there  were  no  circumstances  from  which  the  jury 
might  draw  such  a  conclusion,  and  cited  1  Dal.  428.  5  Jac.  L.  B. 
280.  2  Lil  Abr.  440.  Gilb.  Law  Evi.  102.  12  Vin.  123,  A.  156. 
Rol.  Rep.  132.  Peak.  Evi.  22. 

Wall  &  R.  Stockton,  contra.  As  to  the  reception  of  the  copies 
of  the  deeds  in  evidence,  they  said  it  appeared  in  evidence 
that  the  original  deeds  had  been  produced  at  the  circuit  court, 
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upon  the  trial  of  the  present  plaintiffs  against  Cook,  who  claimed 
under  tho  same  title  as  this  defendant,  M'Allister,  did,  (viz.  the 
Huddy  title).  The  same  attorney  was  concerned  in  that  cause 
as  in  this  of  M'Allister's.  _Cook  was  in  possession  of  the  deeds; 
but  whether  they  belonged  to  him  or  others,  did  not  appear. 
The}'  were  produced  by  Mr.  Jeffers,  who  was  the  attorney  for 
both  Cook  and  M'Allister:  and  the  plaintiff,  in  order  to  have 
the  benefit  of  these  papers  at  tho  trial,  gave  a  notice  to  Mr. 
Jeffers  to  produce  them,  and  also  a  subpoena  duces  tecum  to 
Cook,  the  defendant  in  the  other  cause.  The  deeds  were  not 
produced,  and  the  question  was,  whether  the  plaintiff  had  laid 
sufficient  grounds  to  enable  the  plaintiff  to  read  the  copies  of 
them?  They  contended,  that  the  admission  of  these  copies  was 
legal,  for  that  the  possession  of  them  by  the  defendant's  counsel 
was  to  be  considered,  both  legally  and  potential!}7,  as  the  posses- 
sion of  the  defendant  himself,  and  that  M'Allister  had  as  much 
interest  in  the  deeds  as  Cook,  as  they  both  claimed  under  them. 

As  to  the  objection,  that  the  will  did  not  convey  an  estate 
tail,  they  said,  it  had  already  been  solemnly  decided  in  this 
court,  and  they  declined  arguing  it. 

As  to  the  objection  to  that  part  of  the  judge's  charge  which 
stated  that  there  was  "  no  evidence  of  a  common  recovery,  or 
any  evidence  from  which  the  jury  could  draw  such  presump- 
tion," they  said,  the  charge  was  right,  for  that  the  single  circum- 
stance of  continued  possession  under  a  deed  of  tenant  in  tail  was 
not  a  sufficient  ground  for  such  presumption,  (2  Bur.  1066.)  and 
if  it  was,  that  presumption  was  completely  rebutted  by  the  bond 
of*  Jacob  Hoover  to  Wade  Popino,  dated  23d  November,  1771. 

KIRKPATRICK  C.  J.  For  the  setting  aside  of  this  verdict,  there 
are  five  reasons  assigned.  The  fifth,  which  complains  of  the  con- 
duct of  the  jury,  has  already  been  disposed  of.  Tho  first  and 
second,  alleging  that  the  verdict  is  contrary  to  law,  and  contrary 
to  evidence,  depend  upon  tho  third  and  fourth,  which  complain 
of  the  admission  of  unlawful  evidence,  and  of  a  mistake  in  tho 
delivering  of  tho  law  to  tho  jury,  upon  tho  trial.  These  two 
latter,  therefore,  are  now  only  to  be  considered.  And — 

1.  As  to  tho  admission  of  unlawful  evidence.  Tho  plaintiff, 
on  the  trial,  hud  offered  evidence  to  prove,  that  one  Peter  Popino, 
being  seized  and  possessed  of  a,  certain  plantation  and  tract 
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of  land  in  Manningtion,  of  which  the  premises  in  question  are 
part,  in  the  year  1752,  made  his  last  will,  by  which  he  devised 
the  same  to  his  two  sons,  James  and  Peter,  in  tail,  as  tenants 
in  common,  with  cross  remainders;  that  upon  the  death  of  the 
said  Peter  Popino,  the  testator,  his  widow  continued  in  posses- 
sion of  the  said  plantation  for  some  years,  and  that  after  her 
death,  James,  the  son,  took  possession  of  the  same.  He  then 
stated,  that  James  Popino,  one  of  the  said  sons  and  devisees, 
and  Mar}'  his  wife,  and  Peter  Popino,  the  other  son  and  devisee 
in  the  said  will  named,  and  Mary  Popino,  the  widow  of  the  said 
testator,  by  their  deed,  dated  in  1764,  sold  and  conveyed  the 
said  plantation,  in  fee,  to  one  Joshua  Hudd}r,  who  entered  and 
became  possessed  thereof;  that  by  virtue  of  a  judgment  and 
execution  against  Huddy,  the  same  was  sold  by  the  sheriff  of 
Salem  to  one  Whitton  Cripps,  who  was  the  plaintiff  in  that  suit; 
that  Whitton  Cripps  conveyed  to  one  Edward  Test,  who  con- 
veyed one  half  of  the  same  to  one  Aaron  Cook,  and  the  other 
half  thereof,  which  contains  the  premises  in  question,  to  one 
William  Smith,  who  again  conveyed  his  half  to  one  Michael 
Hoover,  under  whom  the  defendant  holds. 

In  order  to  make  out  these  facts,  the  plaintiff  proved,  first, 
that  he  had  served  notice  on  the  defendant's  attorney  to  pro- 
duce, on  the  trial,  the  deed  from  the  Popinos  to  Huddy,  the 
deed  from  Test  to  Smith,  and  the  deed  from  Smith  to  Hoover 
These  deeds  not  being  produced  by  the  defendant,  the  plaintiff 
exhibited  certain  papers  purporting  to  be  copies  of  them,  and 
having  proved,  by  a  witness  called  for  that  purpose,  that  the 
papers  thus  exhibited  are  true  copies  of  certain  original  deeds 
which  were  given  in  evidence  by  one  Aaron  Cook,  in  the  trial 
of  an  action  of  ejectment  against  him  by  these  same  plaintiffs, 
for  part  of  the  same  Popino  farm,  offered  to  read  these  copies  in 
evidence.  To  this  the  defendant  objected,  not  because  the  fact 
proposed  to  be  proved  was  immaterial,  nor  because  the  deeds 
themselves,  if  produced,  would  have  been  unlawful  or  incompe- 
tent evidence,  for  this  was  not  pretended,  but  upon  the  ground, 
as  the  case  expressly  states,  that  the  original  deeds  had  not  been 
proved  to  be,  or  ever  to  have  been,  in  the  possession  of  the  defendant. 
This  objection  was  overruled  by  the  court,  and  the  copies 
admitted  to  be  read.  And  this  is  the  ground  of  the  motion  for 
a  new  trial  on  this  head. 
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The  giving  of  the  notice  to  the  defendant  to  .produce  these 
deeds,  was  not  a  necessary  measure,  because  there  was  no  posi- 
tive presumption  of  law  that  they  were  in  his  hands;  but  it  was 
a  just  and  cautionary  measure,  because,  if  such  deeds  existed  at 
all,  being  the  title  deeds  of  the  defendant,  they  might  reasonably 
be  supposed  to  be  either  in  his  possession  or  within  his  power; 
and  it  was  but  right  that  he  should  have  an  opportunity  of  pro- 
ducing the  originals,  rather  than  to  be  bound  by  copies,  or  the 
proof  of  contents,  which  are  always  liable  to  error.  But  inas- 
much as  it  was  not  proved,  neither  by  the  testimony  of  wit- 
nesses, nor  by  the  presumption  of  law,  that  the  deeds  were 
either  in  the  possession,  or  within  the  power  of  the  defendant, 
the  plaintiff  could  take  no  advantage  from  such  service  of  notice 
and  the  non-production  of  the  deeds.  He  is  by  that  means  put 
into  no  better  situation  than  he  would  have  been  without  it. 

How  then  docs  the  matter  stand  ?  The  plaintiff  is  making  out 
his  case.  He  is  claiming  under  the  entailment  in  Peter  Popino's 
will.  It  is  material  for  him  to  shew  that  the  defendant  ca-mo  in 
upon  the  title,  and  holds  under  a  deed  made  by  James  Popino 
and  Peter  Popino,  the  tenants  in  tail,  and  that  therefore  he  can 
have  no  other,  or  greater  estate  in  the  premises  than  they  had. 
He  is  to  shew  this,  according  to  the  rules  of  law,  by  the  highest 
evidence  the  nature  of  the  thing  will  admit  of;  not  absolutely, 
for  then  a  copy  never  could  be  given  in  evidence,  the  original 
being  higher;  nor  could  circumstantial  or  presumptive  evidence 
ever  bo  received,  because  positive  is  higher;  but  ho  is  to  shew 
it  by  the  highest  evidence  which,  under  all  the  circumstances  of 
the  case,  the  law  presumes  to  be,  or  ought  to  be,  in  his  power. 
This  is  the  pith  and  the  reason  of  the  rule.  The  copy  is  not  re- 
ceived, because,  by  the  presumption  of  the  law,  the  original  is, 
or  ought  to  be,  in  the  hands  of  the  party  that  would  produce  the 
copy,  and  therefore  it  is  not  the  best  evidence  in  his  power;  but 
remove  this  presumption,  and  the  copy,  duly  proved,  is  always 
evidence,  with  this  one  condition,  that  if  by  presumption  of  law 
the  original  is  in  the  hands  of  the  adversary,  ho  must  have  notice 
to  produce  it.  N.  L.  Evidence  95. 

Now,  can  the  law  presume  that  these  deeds  which  conveyed 
away,  and  handed  down  his  inheritance  to  stranger,  and  by 
virtue  of  which  that  inheritance  is  still  held  against  him,  aro,  or 
could  possibly  have  been,  in  the  hands  or  possession  of  the  plain- 
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tiff?  Certainly  not.  Can  he  then  divine,  while  they  are  in  the 
hands  of  his  adversaries,  of  whom  there  are  many,  and  while 
they  are  shuffling  them  about  from  one  to  other,  from  client  to 
attorney,  and  from  attorney  to  counsel,  and  then  back  again,  I 
Bay,  under  such  circumstances,  can  the  plaintiff  divine  in  whose 
hands  to  find  them,  so  that  he  may  safely  serve,  and  rely  upon, 
a  notice  to  produce  them?  and  if  he  could  so  divine,  could  he 
possibly  produce  proof  of  such  possession  in  a  court  of  justice  ? 
I  think  it  cannot  be  pretended.  The  deeds,  then,  not  being  pre- 
sumed by  the  law  to  be  in  the  hands  of  the  plaintiff,  but  of  some 
one  of  his  adversaries,  though  not  of  the  defendant  in  this  cause, 
he  had  a  right  to  prove  the  facts  alleged  by  any  inferior  evi- 
dence in  itself  otherwise  lawful,  which  would  make  the  matter 
manifest  to  the  jury.  And,  of  this  inferior  kind  of  evidence 
copies  compared  and  sworn  were  certainly  of  the  highest  order, 
and  the  least  liable  to  error.  Upon  the  strictest  construction  of 
the  rule,  therefore,  that  the  party  making  an  allegation  must 
prove  it  by  the  highest  evidence  the  nature  of  the  case  will 
admit  of,  those  copies  were  rightly  admitted. 

But  even  supposing  a  doubt  might  be  raised  as  to  this,  what 
would  it  amount  to?  After  these  copies  had  been  read  in  evi- 
dence, the  defendant  sets  up  title  in  himself,  deducing  it,  through 
this  Hoover,  from  this  very  deed  of  the  Popinos;  and,  to  get  rid 
of  the  entailment,  relies  upon  the  covenant  for  further  assurance, 
and  the  legal  construction  and  operation  of  it,  under  all  the  cir- 
cumstances of  the  case;  thus  recognizing  and  establishing,  I 
think,  beyond  all  doubt,  the  existence  and  validity  of  these 
deeds,  and  resting  upon  them  as  the  foundation  of  his  title. 

To  set  aside  a  verdict  for  such  a  cause,  and  under  such  circum- 
stances, would  be  a  new  proceeding  in  the  law. 

2.  As  to  the  mistake,  at  the  trial,  in  delivering  the  law  to  the 


In  the  deed  from  the  Popinos  to  Huddy  there  is  a  covenant, 
that  they  shall  levy  a  fine  and  suffer  a  common  recovery  to  bar 
the  entail  ;  and,  though  no  such  fine  and  recovery  were  found  of 
record,  it  was  insisted  that  the  jury  had  a  right,  and,  under  all 
the  circumstances  of  the  case,  ought,  to  presume  that  such  fine 
had  been  levied  and  such  recovery  suffered,  and  so,  that  the  fee 
simple  had  vested  in  the  grantees.  It  was  not  pretended  that  the 
covenant  itself,  or  any  remedy  upon  it,  or  equity  arising  out  of 
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it,  could  enlarge  the  estate,  but  that  a  presumption  might  be 
founded  upon  it,  that  the  things  had  been  actually  done  which 
had  been  covenanted  to  be  done,  and  so  that  the  estate  was 
enlarged,  and  the  entailment  barred. 

The  judge  who  tried  the  cause  presented  the  whole  case  to 
the  jury,  in  a  very  concise  and  lucid  manner,  and,  among  other 
things,  observed  to  them,  "that  there  was  no  evidence  that  a 
fine  had  been  levied,  or  a  common  recovery  suffered,  nor  any 
ground  in  the  law  to  found  a  presumption  that  this  had  been 
done"  And  this  is  the  mistake  complained  of  in  delivering  the 
law  to  the  jury. 

It  is  not  pretended  by  the  defendant,  nor  indeed  could  it  be 
pretended,  that  upon  a  mere  covenant  by  tenant  in  tail  to  levy 
a  fine  and  suffer  a  recovery,  the  law  will,  of  course,  presume  the 
fine  to  have  been  actually  levied,  and  the  recovery  suffered. 
The  presumption,  if  such  things  can  be  presumed  at  all,  must 
rest  upon  facts  and  circumstances  arising  after  the  covenant  was 
made ;  and  facts  and  circumstances,  too,  which  could  not,  in  the 
scale  of  human  probabilities,  have  taken  place,  unless  such  fine 
had  been  levied,  and  recovery  had.  The  facts  and  circumstances, 
however,  which  will  support  such  presumption  in  particular 
cases  are  as  various  as  the  cases  themselves.  In  the  one  before 
us  there  is  nothing  set  up  or  insisted  upon  as  ground  of  presump- 
tion but  long  and  continued  possession  and  enjoyment,  under 
this  deed  of  the  tenant  tail,  without  render  or  acknowledgment. 
And,  though  it  must  be  admitted  that  the  deed  is  of  pretty  ancient 
standing,  being  dated  in  1764,  yet  it  is  to  be  observed,  that  dur- 
ing the  life  of  James  Popino,  who  was  the  survivor  of  the  two 
brothers  and  tenants  in  tail,  and  who  must  have  died,  according 
to  the  testimony,  somewhere  about  the  year  1790,  the  grantees 
under  this  deed  had  a  perfect  and  indefeasible  estate,  which 
could  bo  disturbed  neither  by  him,  nor  those  coming  in  after 
him  ;  for  a  deed  by  tenant  in  tail  in  fee  simple,  as  this  was,  gives 
a  perfect  estate  during  the  life  of  the  tenant  in  tail,  and  it  can  bo 
defeated  only  by  the  coming  in  of  the  heir  after  his  death.  No 
fair  presumption,  therefore,  can  possibly  bo  drawn  from  their 
remaining  in  the  undisturbed  possession  up  till  that  time;  for 
whether  tho  fine  had  been  levied,  and  the  recovery  suffered  or 
not,  the  possession  must  have  been  tho  same. 

But  further.     There  is  in  tho  case,  if  I  rightly  understand  it, 
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pretty  strong  evidence,  nay  may  I  not  rather  say,  conclusive 
evidence,  that  up  till  that  time,  that  is  to  say,  till  the  death  of 
James,  such  fine  and  recovery  could  not  have  been  had. 

It  appears,  not  only  by  the  testimony  of  Shreve,  the  witness, 
but  also  by  certain  bonds,  executed  in  due  form  of  law,  that,  in 
1791,  soon  after  the  death  of  the  said  James,  and  soon  after  the 
inheritance  was,  according  to  the  form  of  the  gift,  cast  upon  his 
eldest  son  Wade,  he  being  then  an  infant,  Adam  Cook,  who  had 
purchased,  as  before  stated,  the  one  half  of  this  plantation,  and 
Jacob  Hoover,  the  son  of  Michael,  who  had  purchased  the  other 
half,  entered  into  a  negotiation  with  the  said  Wade  and  his  guar- 
dian, and,  by  their  bonds  expressly  recognizing  his  title  under  the 
entailment  in  his  grandfather's  will,  agreed  to  purchase  of  him 
these  very  lands,  and  actually  gave  their  bonds  for  the  purchase 
money,  upon  condition  that  he  would  convey  to  them  when  he 
should  come  of  age,  which  would  be  in  1794.  Wade  died  before 
he  came  of  age,  and  did  not  make  the  conveyance,  and  so  these 
bonds  were  not  paid.  But  still  this  is  conclusive  proof  that  no 
fine  and  recovery  could  have  been  had  in  the  life-time  of  James; 
for  it  is  impossible  that  these  persons,  for  whose  benefit  such  fine 
and  recovery  must  have  been  had,  should  have  been  ignorant  of 
them.  If  this  be  so,  then,  upon  the  death  of  James  the  estate 
descended,  according  to  the  form  of  the  gift,  to  his  eldest  son 
Wade,  and,  by  the  force  of  the  statute,  became  a  fee  in  his  hands, 
and  as  such  descended  to  his  brothers  and  sister,  who  are  the 
lessors  of  the  plaintiff.  Since  the  death  of  James,  therefore,  there 
can  have  been  no  fine  and  recovery,  for  of  fee  simple  lands  no 
such  mode  of  conveyance  was  ever  known  in  New  Jersey. 

I  feel  the  less  reluctance  in  saying,  that  this  rule  for  a  new  trial 
must  be  discharged,  because  it  is  manifest,  from  the  notoriety  of 
the  fact  in  the  neighbourhood,  from  the  transactions  that  were 
publicly  had,  and  from  the  warnings  that  were  given,  that  the 
purchasers  of  this  Popino  estate,  from  the  beginning  to  the  end, 
must  have  been  apprized  of  this  entailment,  and  have  trusted  to 
the  force  of  their  numbers  and  of  their  money  to  put  down  the 
laws  of  the  country  with  respect  to  it,  and  to  defeat  this  poor 
family  of  their  inheritance. 

In  my  opinion  the  rule  must  be  discharged. 

Rule  discharged. 

CITED  IN  Kennedy  v.  Kennedy,  3  Harr.  450.    Hutchinson  v.  Consumer!1  Coal 
Co.  7  Vr.  25.    Lindam  v.  Feeler,  12  Vr.  259. 
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WILLIAM  SWING  against  SINNICKSON  SPARKS. 

IN   ERROR. 

1.  A  book  account  containing  charges  in  several  successive  years,  all  written 
from  oral  direction,  and  all  against  one  person,  without  any  intervening  charge, 
not  sufficient  evidence  to  go  to  the  jury. 

2.  Charges  in  a  book,  which  are  not  in  their  nature  liquidated  sums,  or  prices, 
or  values,  but  damages,  which  can  be  rendered  certain  only  by  convention  or 
judicial  decision,  are  not  matters  of_book  account. 

3.  In  an  action  of  replevin,  where  the  complaint  is  for  unjustly  taking  and 
detaining  property — plea,  that  it  was  taken  for  rent  arrear,  and  replication  that 
there  was  no  rent  in  arrear,  a  book  account  cannot  be  set-on  under  these 
pleadings. 

4.  But  if  the  book  account  could  be  set-off  in  this  action,  it  was  lawful  for 
the  defendant  to  shew  that  it  had  been  allowed  and  settled  on  the  former  lease, 
and  for  this  purpose  the  lease  was  competent  evidence. 

The  facts  of  this  cause  are  fully  stated  in  the  opinion  of  the 
Chief  Justice. 

Dayton,  for  plaintiff  in  error;  W.  Hoisted,  for  defendant. 

KIRKPATRICK  C.  J.  This  is  an  action  of  replevin.  The  com- 
plaint is,  that  Swing,  the  defendant  below,  took  and  unjustly 
detained  against  Sparks,  the  plaintiff,  two  fields  of  wheat  and 
two  fields  of  rye,  of  his  proper  chattels.  The  answer  of  Swing 
is,  that  he  took  and  detained  the  same  as  the  bailiff  of  one  John- 
son, for  rent  arrear,  and  so  that  he  took  and  detained  them  justly, 
and  as  by  law  he  might.  The  reply  is,  that  there  was  no  such 
rent  in  arrear;  and  this  is  the  issue. 

Upon 'the  trial  of  the  cause,  the  defendant  gave  in  evidence, 
in  support  of  the  issue  on  his  part,  a  lease  for  lands,  whereof  the 
fields  in  question  are  parcel,  from  the  said  Johnson  to  the  said 
Sparks,  dated  February  6,  1819,  for  the  term  of  one  year  from 
the  25th  of  March  then  next,  at  the  rent  of  $200  per  annum. 

The  plaintiff,  on  his  part,  then  offered  in  evidence  what  he 
called  a  book  of  accounts.  This  book  was  proved  in  this  way,  that 
is  to  say,  one  Isaac  Snitchor,  who  was  sworn  as  a  witness,  said  he 
believed  it  to  be  Sparks'  original  book  of  accounts,  and  that  the 
front  part  of  it,  as  far  as  the  first  summing  up  of  the  account, 
(which  was  the  two  first  pages)  was  in  his,  the  witness',  hand  writ- 
ing ;  but  that  he  knew  nothing  more  of  it,  except  that  that  portion, 
of  it  was  in  his  hand  writing.  On  the  second  page  wore  written  tho 
words  brought  over,  admitted  to  bo  in  Johnson's  hand  writing. 
One  John  Casperson,  another  witness  sworn,  said,  ho  believed 
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the  book  to  be  the  original  day-book  of  the  plaintiff;  that  the 
latter  part  of  it,  from  Isaac  Snilcher's  writing,  was  in  his  hand; 
that  it  was  all  written  by  him  at  one  time,  which  was  in  the 
spring  of  the  year  1820;  that  it  was  taken  down  by  him  from 
the  oral  direction  of  the  plaintiff;  that  he  knew  nothing  of  it 
except  from  its  being  in  his  hand  writing;  and  that  Sparks  could 
not  write.  And  upon  this  proof,  after  objection  made,  the  book 
was  admitted  as  competent  evidence  by  the  court. 

The  defendant  then  moved  the  court  to  direct  the  jury,  that 
this  book  was  to  be. considered  by  them  as  evidence,  so  far  only 
as  to  the  end  of  Sniteher's  hand  writing;  and  that  the  residue, 
written  by  Casperson,  all  at  once,  and  by  oral  direction,  should 
be  overruled;  but  the  motion  was  refused,  and  the  whole  book 
declared  to  be  lawful  evidence. 

The  defendant  then  alleged,  that  the  plaintiff  had  previously 
had  a  lease  of  the  same  premises  for  three  years,  and  that  so 
far  as  any  of  the  articles  charged  in  that  book  might  be  justly 
chargeable  against  him,  they  had  been  allowed  and  settled  in  the 
payment  of  the  rents  upon  that  previous  lease;  and,  in  order  to 
prove  this,  he  exhibited,  and  offered  to  read  in  evidence,  that 
previous  lease ;  but  the  court  overruled  the  same,  as  irregular 
and  incompetent  evidence. 

There  was  a  bill  of  exceptions  taken  to  these  several  decisions 
of  the  court,  and  that  bill  is  now  before  us  upon  this  writ  of 
orror.  And  for  the  better  understanding  of  the.  exception,  tho 
hook  of  accounts  itself,  as  well  as  the  previous  lease  for  three 
years  are  also  exhibited  to  us. 

The  courts  in  this  state  have  gone  very  far  in  the  admission 
of  books  of  account  in  evidence,  but  I  believe  they  have  never 
before  gone  so  far  as  this;  at  least  I  am  pursuaded  no  such 
decision  has  ever  been  made  or  supported  in  this  court. 

After  the  expiration  of  this  lease,  and  upon  the  rent  coming 
to  be  demanded,  this  plaintiff  gets  a  neighbour  to  make  out  a 
book  for  him  to  bring  forward  by  way  of  set-off.  That  book  (T 
speak  of  Casperson's  part  of  it)  begins  in  September,  1816.  It 
contains  charges  in  1816,  '17,  '18,  '19,  '20,  all  written  after  the 
expiration  of  the  lease  in  1820;  all  written  at  one  time;  all  the 
account  against  Johnson,  in  one  continued  series,  without  a  sin- 
gle intervening  charge;  all  written  from  oral  direction;  no 
memorandum,  not  even  a  notch  on  a  stick,  upon  which  to  found  it. 
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And  lest  it  should  not,  after  all,  balance  the  rent,  it  concludes 
with  charges  like  these,  viz. 

"To  loss  in  fencing  long  field  in  time  for  corn  crop,  $100." 

"To  Johnson,  took  my  privilege  from  me,  and  I  charge  him 
$100." 

And  this  is  declared  by  the  court  to  be  competent  evidence, 
upon  which  the  jury  may  lawfully  find  a  verdict  against  this 
defendant. 

The  mere  statement  of  the  case,  I  think,  wholly  supersedes 
the  necessity  of  argument.  To  say  that  a  man,  when  he  is  called 
upon  to  pay  a  debt,  may  sit  down  and  make  out  a  book  to  bal- 
ance that  debt,  and  that  without  a  single  original  entry  or  memo- 
randum to  make  it  from,  and  that  such  book,  perse,  and  without 
proof  of  any  one  item  in  it,  as  is  the  case  here,  shall  be  lawful 
evidence  to  a  jury,  upon  which  they  may  fin'd  for  him,  appears 
to  me  to  be  contrary,  not  only  to  all  the  principles  of  the  law. 
but  to  all  the  commonly  received  opinions  of  men. 

I  am  of  opinion,  therefore — 1.  That  this  book,  that  is,  Gas 
person's,  part  of  which  begins  in  1816,  is  not,  in  legal  contem- 
plation, to  be  considered  as  a  book  of  accounts  at  all,  but  rather 
as  in  the  nature  of  a  mere  detached  paper  or  writing,  made  up 
for  the  occasion.  Wilson  v.  Wilson,  (1  Hoisted  95). 

2.  That  many  of  the  items,  and  particularly  those  above  stated, 
and  others  like  them,  are  not  matter  of  book  account,  not  beincr 
in  their  nature  liquidated  sums,  or  prices  or  values  to  be  ascer 
tained  in  the  market,  but  damages  which  can  be  rendered  cer 
tain  only  by  convention  or  judicial  decision ;  and  so  that  no  book , 
however  regularly  kept,  and  however  well  proved,  can  be  evi- 
dence of  them  to  a  jury,  and,  of  course,  that  a  verdict  founded 
upon  such  book  would  be  contrary  to  law,  and  could  not  be 
maintained  in  this  court. 

3.  That  even  if  there  were  less  objection,  both  to  the  book 
and  the  items,  yet  the  charges  contained  in  it  cannot  bo  set-off 
in  this  action,  and  upon  these  pleadings.    A  set-off  is  not  by  the 
common  law,  but  by  statute,  and  the  statute  expressly  prescribes 
the  manner  in  which  it  shall  bo  pleaded;   and  necessarily  go, 
because  otherwise  the   party  would    be  wholly  unapprized  of 
what  was  to  bo  set  up  against  him,  which  would  be  contrary  to 
natural  justice. 

4.  That  if  the  charges  in  this  book  might  lawfully  bo  brought 
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forward  by  way  of  set-off  in  this  action  and  upon  these  plead- 
ings, then  it  was  lawful  for  the  defendant  to  shew  that  they  had 
been  allowed  and  settled  on  the  former  lease,  and,  as  a  founda- 
tion for  this,  the  lease  itself  was  not  only  competent  evidence, 
but  the  best  evidence  the  nature  of  the  thing  would  admit. 
In  my  opinion,  therefore,  let  the  judgment  be  reversed. 

ROSSELL  and  FORD  Js.  concurred. 

CITED  is  Cooper  v.  Crane,  4  Hal  180.     Inslee  v.  Pratt,  3  Zab.  460. 


JOHN  SKILLMAN  against  ELIZA  APPLEGATE. 

ON  CEaTIOBAEI  TO  COMMON  PLEAS  OF  SOMERSET. 

1.  In  an  action  of  trespass  against  a  constable  for  taking  goods  claimed  by 
the  plaintiff,  the  constable  may  give  in  evidence  the  judgment  upon  which  the 
sale  of  the  goods  was  made  under  which  the  plaintiff  claimed,  in  order  to  shew 
that  the  judgment  was  void  and  the  sale  fraudulent. 

2.  The  constable  may  offer  other  facts  and  circumstances,  in  order  to  shew 
that  the  sale  under  which  the  plaintiff  claims  the  goods  was  fraudulent. 

This  was  an  action  of  trespass  against  a  constable  for  taking 
goods,  and  was  originally  commenced  before  a  justice  of  the 
peace.  The  constable  had  seized  the  goods  as  the  property  of 
Ephraim  Applegate,  the  plaintiff 's  father.  On  the  trial  of  the 
appeal  before  the  Common  Pleas,  the  plaintiff  produced  a  paper 
writing  purporting  to  be  a  list  of  articles  purchased  at  the  sale 
of  Ephraim  Applegate's  property,  on  execution  at  the  suit  of 
James  Clark,  and  purchased  by  Eliza  Applegate  on  the  6th  of 
Ma}',  1820,  signed  by  the  constable,  John  Skillman.  The  de- 
fendant objected  to  this  writing  being  read  in  evidence  without 
the  production  of  the  judgment  under  which  the  sale  was  made. 
The  Court  of  Common  Pleas  overruled  the  objection,  and  ad- 
mitted the  writing.  The  defendant  then  offered  the  record  of  the 
judgment  in  the  suit  of  James  Clark  against  Ephraim  Apple- 
gate,  under  which  the  sale  of  the  goods  to  the  plaintiff  had  been 
made,  in  order  to  shew  that  the  judgment  was  void,  being  a 
judgment  by  confession,  without  process,  and  without  affidavit. 
The  plaintiff  objected  to  the  admission  of  this  evidence,  and  tho 
court  sustained  the  objection. 

The  defendant  then  offered  to  prove,  that  the  goods  were 
found  in  the  possession  of  Ephraim  Applegate;  that  he  furnished 
his  daughter  Eliza  the  money  to  purchase  the  goods,  and  a  va- 
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riety  of  facts,  which  went  to  shew  that  the  sale  was  fraudulent. 
This  evidence  was  objected  to  on  the  part  of  the  plaintiff,  and 
the  court  sustained  the  objection  and  rejected  the  evidence,  and 
gave  judgment  in  favour  of  the  plaintiff. 

Vroom,  for  the  plaintiff  in  certiorari,  Skillman,  relied  upon 
two  reasons  for  the  reversal  of  this  judgment — 1.  Because  the 
Court  of  Common  Pleas  rejected  proper  and  competent  evi- 
dence, to  wit,  a-  copy  of  the  judgment  of  James  Clark  against 
Ephraim  Applegate,  by  virtue  of  which  the  property  was  sold. 
2  South.  479. 

2.  Because  the  said  court  would  not  permit  the  defendant  to 
give  evidence  that  the  said  sale  was  fraudulent. 

PER  CURIAM.  Take  a  reversal.  The  Court  of  Common  Pleas 
were  manifestly  wrong  in  both  instances. 

Judgment  reversed. 


AARON  SWAYZE  againtt  ABRAHAM   COURSEN  assignee  of  W.  Gibbs. 

OK  CEETIOBAEI. 

A  man  cannot  bring  an  action  in  the  name  of  another,  without  authority. 

A  judgment  had  been  rendered  by  the  justice  against  Swayze, 
the  defendant  below,  at  the  suit  of  the  defendant,  Coursen.  It 
appeared,  by  the  return  of  the  justice  to  a  rule  taken  upon  him 
to  certify  the  fact,  that  the  summons  in  the  cause  was  not 
demanded  by  Abraham  Coursen,  but  by  Jacob  Swisher,  and  that 
Abraham  Coursen  never  appeared  in  the  progress  of  the  cause; 
nor  was  there  any  evidence  that  Abraham  Coursen  had  any 
knowledge  of  the  prosecution,  or  that  ho  had  authorized  it  iri 
any  way  whatsoever — it  was  conducted  solely  by  Jacob  Swisher. 

Miller,  upon  the  statement  of  the  above  facts,  moved  to 
reverse  the  judgment. 

PER  CURIAM.  A  man  cannot  bring  an  action  in  the  name  of 
another,  without  authority. 

Judgment  reversed. 
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PETER  BILDERBACK  against  WILLIAM  POUNER. 

ON.CERTIORAKI. 

1.  The  justice  must  enter  the  true  style  of  the  action  in  his  docket. 

2.  In  an  action  of  covenant,  the  state  of  demand  must  shew  that  the  instru- 
ment on  which  the  action  is  founded  is  a  sealed  instrument. 

Dayton  moved  to  reverse  the  judgment  of  the  justice — 1.  Be- 
cause the  justice  had  entered  no  style  of  action  in  his  docket. 
It  was  called,  in  the  transcript,  t;an  action  in  case  for  covenant 
broken." 

2.  If  it  was  an  action  of  covenant,  the  state  of  demand  was 
insufficient ;  because  it  did  not  shew  that  the  instrument  on  which 
the  action  was  brought  was  a  scaled  instrument.  1  Hals.  95. 

Jeffers,  contra. 

KIRKPATRICK  C.  J.  I  think  that  both  on  principle  and  prece- 
dent the  judgment  must  be  set  aside. 

Judgment  reversed. 

CITED  IN  Sayres  v.  Inhab.  of  Springfield,  3  Hal.  166. 


THE  FREEHOLDERS  OF  THE  COUNTY  OF  ESSEX  against  GEORGE 

C.  BARBER. 

1.  The  borough  of  Elizabeth  has  no  power,  by  its  act  of  incorporation,  (Rev. 
Laws  97.)  to  tax  innkeepers,  and  take  money  from  them  for  their  licenses. 

2.  Money  thus  raised  by  the  borough  does  not  belong  to  the  board  of  chosen 
freeholders  of  the  county. 

3.  How  far  it  may  do  this  by  its  by-laws.     Query. 

This  was  an  action  of  assumpsit,  brought  by  the  board  of 
chosen  freeholders  of  the  county  of  Essex  againet  George  C. 
Barber,  clerk  of  the  borough  of  Elizabeth,  to  recover  certain 
sums  of  money  which  he,  as  the  clerk  of  the  said  borough,  had 
received  for  the  granting  of  tavern  licenses  by  the  Court  of 
Quarter  Sessions  of  the  borough,  and  which  had  been  retained 
by  him  as  the  clerk  of  the  borough,  and  appropriated  to  its  use. 

The  cause  was  tried  before  his  honour  the  Chief  Justice,  at 
the  Essex  circuit,  and  a  special  verdict  found,  which  contained 
the  following  facts:  G.  C.  Barber  was,  and  still  is,  the  clerk  of 
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the  borough  of  Elizabeth  and  clerk  of  the  General  Sessions  of 
the  Peace  in  and  for  the  said  borough,  and  that,  by  a  certain  act 
of  the  legislature  of  the  state  of  New  Jersey  entitled,  "an  act  to 
establish  and  confirm  the  chartered  rights  and  privileges  of  the 
borough  of  Elizabeth,"  passed  the  28th  of  November,  1789,  the 
Court  of  General  Sessions  of  the  Peace  in  and  for  the  said 
borough  have  the  sole,  only,  and  exclusive  right  and  power  of 
licensing  all  and  every  innkeeper,  tavernkeeper,  and  retailer  of 
strong  liquors  inhabiting  within  the  said  borough,  as  to  the  said 
Court  of  General  Sessions  of  the  Peace  shall  seem  convenient, 
and  from  them  and  every  of  them,  so  to  be  licensed,  to  require 
and  take  recognizance  agreeably  to  the  laws  of  this  state.  Tha'i 
the  said  Court  of  General  Sessions  of  the  Peace  in  and  for  tho 
said  borough  of  Elizabeth,  at  the  several  terms  of  the  said  court, 
held  between  the  1st  of  June,  1797,  and  the  1st  of  May,  1814, 
did  license  divers  persons,  to  the  jurors  unknown,  to  keep  inns 
and  taverns  within  the  said  borough,  and  did  assess  and  impose 
upon  the  said  persons,  so  licensed,  certain  sums  of  money,  which 
sums  of  money  were  paid  by  the  persons  so  licensed  to  the  said 
G.  C.  Barber,  then  being  clerk  of  the  said  Court  of  General 
Sessions  of  the  Peace  as  aforesaid,  and  that  the  same  moneys 
have  been  from  time  to  time  accounted  for  and  paid  over  by  the 
said  G.  C.  Barber,  clerk,  to  the  collector  of  the  county  of  Essex, 
to  and  for  the  use  of  the  said  county.  And  that  the  said  G.  C. 
Barber,  since  the  said  1st  of  May,  1814,  and  before  the  com- 
mencement of  this  action,  has  received  for  licenses  to  keep  inns 
and  taverns,  granted  by  tho  said  Court  of  General  Sessions  of 
the  Peace  in  and  for  the  borough  of  Elizabeth  aforesaid,  sundry 
sums  of  money,  amounting  in  tho  whole  to  the  sum  of  $834, 
which  has  not  been  paid  over  by  him,  the  said  G.  C.  Barber, 
to  the  county  collector,  to  and  for  the  use  of  the  said  county  of 
Essex.  But  whether,  upon  the  whole  matter  aforesaid,  by  the 
jury  aforesaid,  in  form  aforesaid  found,  tho  plaintiff  is  entitled  to 
recover  against  the  said  G.  C.  Barber,  clerk  as  aforesaid,  the  said 
sum  of  $834,  or  any  part  thereof,  the  jurors  aforesaid  are  wholly 
ignorant,  and  pray  tho  advice  of  the  court. 

Hornblower  and  the  Attorney- General,  for  plaintiffs,  contended, 
that  the  board  of  chosen  freeholders  were  entitled  to  receive 
this  money,  under  the  act  regulating  inns  and  taverns  passed 

VOL.  II.  £ 
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24th  of  February,  1797,  (Rev.  Laws  281.)  and  that  the  clerk  of 
the  borough  of  Elizabeth  must  account  to  them  for  it,  and  they 
cited  sections  14,  15,  and  16  of  said  act  (Rev.  Laws  284.)  to  that 
point;  and,  as  to  the  construction  of  statutes,  they  cited  Yin. 
Abr.  title  Statute,  520.  Plac.  92.  6  Bac.  Abr.  392,  PI.  10.  1  Term 
Hep.  728.  7  Mass.  Rep.  495,  Rogers  v.  Godwin. 

Scudder  &  Chetwood,  contra,  cited  the  7th  and  8th  sections  of 
the  act  incorporating  the  borough  of  Elizabeth.  (Rev.  Laws 
100,  101.  Ib.  67,  sec.  12.)  6  Bac.  Abr.  title  Statute,  Letter  D.  11 
Mod.  150.  3  Dyer  347,  0. 

FORD  J.  The  borough  of  Elizabeth  had  collected  the  tax, 
within  their  bounds,  from  innkeepers,  and  paid  over  to  the  county 
collector,  for  the  use  of  the  county  of  Essex,  all  moneys  arising 
therefrom,  ever  since  the  year  1794  up  to  the  1st  of  May,  1814, 
at  which  period  they  concluded  that  the  payment  to  the  county 
was  wrong,  and  that  the  money  belonged,  in  law,  to  the  bor- 
ough ;  they  have  therefore  retained  these  taxes  in  the  hands  of 
their  clerk,  the  defendant,  for  the  use  of  the  borough,  from  the 
date  last  mentioned,  until  they  amount,  with  interest,  to  $834. 
For  this  amount  the  board  of  chosen  freeholders  prosecuted  an 
action  to  recover  it,  as  money  belonging  to  the  county  ;  and  the 
question  is,  to  which  party  it  belongs,  according  to  law. 

The  law  for  gran  ting  licenses  to  innkeepers,  under  certain  limita- 
tions, restrictions,  and  provisions,  is,  at  least,  as  old  as  the  Revolu- 
tion, and  must  not  be  confounded  with  a  much  later  law  in  1797, 
introductory  of  a  regulation  of  quite  a  different  kind,  for  taxing 
innkeepers,  under  certain  limitations,  restrictions,  and  provisions. 

An  act  of  1784  incorporated  the  inhabitants  of  Amboy,  (Rev. 
Laws  61.)  and  another,  of  the  same  date,  those  of  Burlington, 
(Rev.  Laws  74.)  giving  them  power  respectively  to  license  inn- 
keepers, under  certain  limitations  and  provisions.  An  act  of  1789 
incorporated  the  borough  of  Elizabeth  Town,  (Rev.  Laws  101.) 
giving  them  power  also  to  license  innkeepers  within  their  bounds. 

Seven  years  after  the  date  of  that  last  charter,  viz.  in  1797,  a 
general  act  was  passed,  (Rev.  Laws  281.)  giving  power  to  the 
'Sessions  of  counties  to  license  innkeepers,  under  certain  regula- 
tions, limitations,  and  provisions.  But  this  general  act  gave  a 
•new  power  to  the  county  Sessions  to  impose  a  tax  on  innkeep 
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ers,  not  less  in  amount  than  ten,  nor  more  than  seventy,  dollars. 
From  this  statement,  it  manifestly  appears  that  the  power  to 
license  is  totally  distinct  from  the  power  to  tax,  each  having 
annexed  to  it  regulations,  restrictions,  and  provisions  peculiar  to 
itself  and  inapplicable  to  the  other.  The  regulations  about  the 
power  to  license  are,  that  the  innkeeper  shall  be  recommended  by 
certain  persons;  that  his  license  shall  be  for  only  one  year;  that 
he  shall  enter  into  recognizance  with  security,  and  the  like.  The 
regulations  governing  the  power  to  tax,  respect  the  situation  and 
advantages  of  the  place  for  an  inn,  the  limitations  upon  the 
amount,  the  paying  down  of  the  money,  the  officer  who  is  to 
receive  it,  and  the  way  it  shall  be  appropriated,  namely,  to  the 
county  collector,  for  the  use  of  the  county. 

Having  carefully  distinguished  the  power  of  licensing,  from  that 
of  taxing  inns,  we  shall  have  no  difficulty  about  the  true  mean- 
ing of  the  30th  section  of  the  last  mentioned  act,  on  which  the 
dispute  has  arisen.  It  provides  that  nothing  in  this  act  "shall 
affect  the  rights,  powers,  privileges  and  immunities  given  and 
granted  by  law  to  any  city  or  town  corporate,  relative  to  the 
licensing  of  inns  and  taverns,"  they  "conforming  to  the  direc- 
tions, and  being  subject  to  the  limitations,  restrictions,  and  pro- 
visions herein  contained  and  given  to  the  Courts  of  General 
Quarter  Sessions  of  the  Peace  in  the  several  counties  of  the  state. 
What  power  of  towns  corporate  is  not  to  be  affected  ?  The  statute 
specifics  plainly  the  power  of  licensing.  It  is  in  the  exercise  of 
this  power  that  they  are  to  conform  to  the  directions,  and  be  sub- 
ject to  the  limitations,  restrictions  and  provisions  that  govern 
the  county  Sessions  in  exercising  the  power  of  licensing. 

The  legislature  know  how  to  give  a  regulated  power  of  taxing, 
as  well  as  how  to  give  a  regulated  power  of  licensing,  and  if  they 
intended  both  powers  in  the  30th  section,  it  is  sti'ange  that  they 
should  have  mentioned  only  one.  Instead  of  the  omission  of  tax- 
ing being  an  accident  or  an  oversight,  it  will  appear  to  have 
been  designed  and  intentional,  if  we  examine  the  charter  given 
subsequently,  in  1801,  to  New  Bruns"wick,  (Rev.  Laws  505.) 
wherein  the  power  of  taxing  is  likewise  omitted.  Could  this  have 
happened  also  by  mistake?  But  to  shew  how  uniformly  it  is 
omitted,  we  need  only  to  look  into  a  charter  more  recently 
granted  to  Princeton,  in  1813,  (Rev.  Laws  563.)  wherein  the 
power  of  taxing  is  also  omitted.  The  two  last  charters  afford 
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additional  evidence  that  the  "directions,  limitations,  and  provi- 
sions" were  those  of  licensing  only ;  for  these,  as  to  taxing,  could 
not  possibly  be  performed  in  the  letter.  The  bounds  of  New 
Brunswick  include  parts  of  two  counties,  and  those  of  Princeton 
do  the  same ;  to  which  county  should  the  tax  on  innkeepers  be 
paid  ?  One  of  the  provisions,  as  to  the  power  of  taxing,  requires 
payment  to  the  county  collector,  and  would  not  the  legislature 
have  distinguished  which,  if  they  had  intended  this  set  of  provi- 
sions should  apply  to  towns  corporate?  Nothing  in  the  act  im- 
plies that  part  of  the  money  is  to  be  paid  to  the  collector  of  one 
county,  and  part  of  it  to  the  collector  of  another  county ;  nor 
could  this  court  adopt  the  construction  of  the  plaintiffs,  and  carry 
it  into  effect  over  all  the  towns  corporate,  without  the  aid  of  an 
additional  section.  It  may  be  objected,  that  the  towns  corporate 
have  no  power  of  taxing  innkeepers  if  this  act  does  not  authorize 
them  to  do  it;  but  whether  their  charters  will  authorize  them 
or  not,  is  a  question  not  now  before  the  court;  they  have  power 
to  raise  money,  and  to  make  by-laws;  if  they  have  raised  this 
money  without  lawful  authority  it  cannot  belong  to  the  county. 
My  opinion  is,  therefore,  that  judgment  must  be  entered  for 
the  defendant. 

KIRKPATRICK  C.  J.  and  EOSSELL  J.  concurred. 
Judgment  for  defendant. 

CITED  IN  Kip  v.  City  of  Paterson,  2  Dutch.  301.    State  v.  City  of  Hoboken,  4 

Vr.  280. 


THE   EXECUTORS   OF  SARAH   HEDGES,  deceased,  agaimt  WILLIAM 

BOYLE. 

I 

IN   ERROR. 

1.  Legatees  of  specific  moveable  property,  and  devisees  having  a  contingent 
remainder. in  a  part  of  the  real  estate,  under  a  will  containing  a  clause,  "that 
in  case  the  estate  should  not  be  sufficient  to  pay  their  legacies,  they  should 
receive  only  a  proportionate  part,"  are  not  competent  witnesses  for  the  execu- 
tors, in  a  suit  brought  agaiost  them  for  a  debt  of  the  testatrix,  although  the 
executors  have  paid  the  specific  legacy  to  the  legatees  and  given  them  a  release. 

2.  A  physician's  bill,  not  made  out  in  plain  English  words,  or  as  nearly  so  as 
the  articles  will  admit,  cannot  be  received  in  evidence. 

This  was  an  action  of  assumpsit,  brought  by  William  Bo}Tle 
upon  a  promissory  note,  and  a  book  account  against  the  testatrix, 
for  medicine.  On  the  trial  before  the  Court  of  Common  Pleas, 
the  note  produced  was  signed  with  a  cross,  and  the  instrumental 
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witness,  who  was  offered  to  prove  the  notes,  had  also  signed  his 
cross,  instead  of  writing  his  name:  the  witness  proved  the  fact  of 
testatrix  signing  a  note  of  that  description,  but  said  that  the  only 
time  he  ever  witnessed  a  note  was  in  the  spring,  but  the  note 
bore  date  in  January.  It  appeared,  besides,  that  both  the  witness 
and  the  testatrix  could  write.  Under  these  circumstances,  the 
counsel  for  the  defendants  objected  to  the  reading  the  note  in 
evidence.  The  court,  however,  admitted  the  note  to  be  read  in 
evidence  to  the  jury.  The  defendants  then  offered  two  witnesses 
who  were  legatees  of  specific  parts  of  the  moveable  property, 
under  the  will  of  the  testatrix;  and  also  devisees  having  contin- 
gent remainders  in  a  part  of  the  real  estate;  the  will  directing, 
that  in  ease  the  estate  should  not  be  sufficient  to  pay  their  lega- 
cies, that  each  legatee  should  receive  only  a  proportionate  part. 
To  these  witnesses  the  executors  had  given  a  release,  and  had 
paid  over  their  specific  legacies.  The  plaintiff's  counsel  objected 
to  the  admission  of  these  witnesses,  and  the  court  sustained  the 
objection.  To  these  opinions  of  the  court  the  counsel  for  the 
defendant  took  a  bill  of  exceptions,  and  brought  a  writ  of  error 
to  this  court,  and  assigned  for  error — 

1.  The  admission  of  the  note. 

2.  The  rejection  of  the  witnesses. 

3.  That  part  of  the  plaintiff's  account  was  a  physician's  bill, 
and  was  permitted  to  be  read  in  evidence,  though  the  copy  of 
the  account,  or  bill  of  particulars,  rendered  to  the  defendant  was 
not  in  plain  English  words,  as  required  by  the  statute. 

Cftetwood  &  Halsey,  for  the  plaintiff  in  error.  In  support  of 
the  second  error  assigned,  they  cited  1  Term  Eep.  163-4.  5  John. 
256.  1  Ib.  491.  I  South.  186.  1  Cain.  276.  3  Dal  508.  3  John. 
Ca.  82.  Phil.  Ev.  48. 

In  support  of  the  third  error,  the  statute  of  New  Jersey.  Rev. 
Laws  628,  sec.  3. 

Miller  and  the  Attorney-General,  contended — 1.  That  there  was 
evidence  enough  to  permit  the  note  to  be  read  to  the  jury;  but 
whether  it  was  sufficiently  proved,  was  a  question  for  the  jury. 
Doug.  375. 

2.  That  a  specific  legatee  was  an  incompetent  witness  in  an 
action  by  a  creditor  against  the  representatives  of  an  estate.  3 
Term  Rep.  32.  Bac.  Abr.  title  Leg.  let.  A.  let.  G.  H.  1  Fern. 
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162.  2  76.  205.  Phil  Ev.  48,  52.  3  Gilb.  Ev.  108.  And  that  the 
payment  of  the  legacy  by  the  executor  could  not  render  the  wit- 
nesses competent ;  for  though  the  executor  could  release  his  own 
right,  he  could  not  that  of  the  creditor. 

FORD  J.  William  Boyle  recovered  judgment  in  the  Court  of 
Common  Pleas,  for  the  county  of  Morris,  against  the  executors 
of  Sarah  Hedges,  deceased,  upon  a  promissory  note  against  the 
testatrix,  and  on  a  subsequent  book  account  against  her  for 
medicine  and  attendance.  The  executors  took  a  bill  of  excep- 
tions on  the  trial,  and  assign  for  error;  that  the  note  was  per- 
mitted to  go  in  evidence  to  the  jury  without  proof  of  its  having 
been  executed  by  the  testatrix.  On  examining  the  bill  of  ex- 
ceptions, it  appears  otherwise.  The  boy,  who  made  a  mark  for 
his  name  as  instrumental  witness,  swore  distinctly  to  the  identity 
of  the  instrument,  to  his  knowledge  and  remembrance  of  the 
mark,  and  to  the  signature  of  the  testatrix  in  his  presence;  he 
says  the  testatrix  sent  him  into  another  room  for  paper  to  draw 
the  note  upon,  and  that  she  made  him  read  it  over  loud  to  her 
after  she  had  executed  it.  On  this  the  court  ordered  the  note  to 
be  read  in  evidence,  and  very  properly  left  the  jury  to  judge  of 
the  credit  of  the  witness. 

They  further  assign  for  error,  that  the  court  rejected  two  per- 
sons, offered  as  witnesses  on  behalf  of  the  executors.  These  per- 
sons were  legatees  of  specific  parts  of  the  moveable  property ; 
and  also  devisees,  having  contingent  remainders  in  a  considerable 
part  of  the  real  estate;  and,  in  case  the  estate  should  not  be  suf- 
ficient to  pay  their  legacies,  the  will  directed  that  each  legatee 
should  receive  only  a  proportionate  part :  the  debts  might  be 
sufficient  to  absorb  the  whole  personal  and  real  estate,  and  there- 
by would  defeat  them  of  their  legacies;  and  the  debt  in  dispute 
was  a  large  demand,  far  exceeding  eleven  hundred  dollars;  the 
witnesses  had  therefore  an  immediate  and  strong  interest  in  both 
branches  of  the  estate,  which  would  naturally  influence  them  to 
guard  and  defend  it  against  being  impaired  and  diminished  by 
persons  calling  themselves  creditors.  The  case  was  likened  to 
the  remote  interest  of  a  parishioner  liable  to  be  rated  for  support 
of  the  poor,  and  others  of  that  description,  to  which  it  bears  no 
resemblance,  as  the  pauper  may  die,  or  the  parishioner  remove 
hisdomicil;  but  this  interest  is  near  and  immediate.  The  record 
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of  a  creditor's  recovery  is  good  evidence  against  these  legatees 
to  impair  the  amount  of  their  legacies,  or  wholly  to  defeat  them. 
And  the  release  of  the  executors  cannot  discharge  the  lien  which 
is  given  to  creditors  on  both  the  real  and  personal  estate,  for  pay- 
ment of  debts;  nothing  but  a  sale  can  discharge  it:  therefore  I 
do  not  consider  these  legatees  competent  witnesses  to  invalidate 
demands  against  property  in  which  they  have  an  immediate 
interest,  and  that  .the  court  committed  no  error  in  refusing  them. 
Another  error  assigned  depends  on  the  third  section  of  the  act 
of  February  10,  1818,  whereby  a  physician  is  required  to 
deliver  his  account,  or  "  bill  of  particulars,  in  plain  English 
words,  or  as  nearly  so  as  the  articles  will  admit."  This  account 
was  received  in  evidence,  and  yet  it  does  not  seem  to  have  been 
made  out  in  conformity  to  the  statute,  for  it  abounds  with  con- 
tractions, initials,  and  symbols,  that  are  not  words,  and  at  any 
rate  are  not  English  words;  and  for  this  error  I  am  of  opinion 
that  the  judgment  must  be  reversed. 

BOSSELL  J.  concurred. 
Judgment  reversed. 

N.  B.  The  Chief  Justice  was  not  present  at  the  argument  of 
the  cause,  and  gave  no  opinion. 


WILLIAM  DARRAH  against  WILLIAM  OSBORNE. 

IN   ERROR  TO   THE  COMMON   PLEAS   OF  SUSSEX. 

A.  being  indebted  to  E.  in  $250,  agrees  to  give  him  his  note,  with  B.  security, 
but  E.  being  indebted  to  C.  in  the  like  sum,  instead  of  making  the  note  pay- 
able to  himself,  gets  A.  and  B.  to  draw  their  joint  note,  payable  to  C.,  for  $250, 
for  the  purpose  of  applying  it  to  the  payment  of  the  $:250  due  C. ;  but  C. 
refuses  to  take  A.  and  B's.  note,  unless  E.  would  also  sign  it;  this  E.  accord- 
ingly does,  without  the  knowledge  of  A.  or  B.,  and  delivers  it  to  C.  If  a  judg- 
ment is  obtained  by  C.  against  A.  and  B.  and  E.  on  this  note,  and,  owing  to 
A's.  insolvency,  half  of  the  money  is  collected  of  E.  he  may  recover  it  back  of 
B.  in  an  action  of  assumpsit. 

This  was  an  action  of  assumpsit,  brought  by  Osborno  against 
Darrah,  and  the  facts  of  the  case,  as  they  appeared  upon  the 
bill  of  exceptions  taken  at  the  trial,  were  these :  Osborno  was 
indebted  to  a  Mrs.  Arnet  in  the  sum  of  $250,  for  which  sum  sho 
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Lad  his  promissory  note.  A  Mr.  Edsall  was  indebted  to  Osborne 
in  the  same  amount,  and,  to  secure  the  payment  of  this  sum, 
proposed  to  give  his  note  to  Osborne,  with  William  Darrah,  the 
defendant  below,  as  surety.  Osborne,  for  the  purpose  of  paying 
his  note  to  Mrs.  Arnet,  got  Edsall  and  Darrah,  instead  of  giving 
their  note  to  him  for  $250,  to  draw  it  payable  to  Mrs.  Arnet, 
and  then  took  the  note  thus  drawn  to  Mrs  Arnet,  to  exchange 
it  .for  his  note.  Mrs.  Arnet  refused  to  make  the  exchange, 
unless  Osborne  would  also  put  his  name  upon  the  note  drawn 
by  Edsall  and  Darrah  :  he  accordingly,  without  the  knowledge 
or  consent  of  Edsall  and  Darrah,  signed  his  name  to  the  note, 
under  theirs,  and  delivered  it  to  Mrs.  Arnet,  and  she  delivered 
Osborne 'his  note.  Mrs.  Arnet  afterwards  obtained  a  judgment 
against  Edsall,  Darrah,  and  Osborne,  on  their  note.  But  Edsall 
being  insolvent,  the  whole  of  the  money  was  collected  by  the 
sheriff  of  Osborne  and  Darrah,  one  half  from  each.  To  recover 
the  money  thus  paid  by  Osborne  upon  this  judgment,  this  action 
was  brought.  After  the  plaintiff  had  proved  these  facts,  and 
rested  his  case,  the  defendant  moved  the  court  to  nonsuit  the 
plaintiff;  but  this  the  court  refused. 

The  defendant's  counsel  then  called  upon  the  court  to  charge 
the  jury,  that  by  the  facts  and  circumstances  proved  in  evidence 
the  plaintiff  was  not  entitled  to  recover.  This  charge,  also,  the 
court  refused  to  give,  but  did  charge  the  jury,  "  that  if  they  con- 
sidered the  note  in  question,  before  delivered  to  Mrs.  Arnet,  or 
signed  by  Osborne,  to  be  Osborne's  property,  so  that  he  could 
do  as  he  pleased  with  it,  and  make  use  of  it  for  other  purposes 
than  to  pay  Mrs.  Arnet,  then  the  plaintiff  was  entitled  to 
recover."  To  which  refusal  of  the  court  to  nonsuit,  and  to  the 
aforesaid  charge  of  the  court,  a  bill  of  exceptions  was  taken, 
and  a  writ  of  error  brought  by  Darrah,  the  defendant  below,  to 
reverse  the  judgment  which  had  been  rendered  against  him, 
and  the  errors  assigned  were, 

1.  That  the  court  refused  to  nonsuit  the  plaintiff. 

2.  That  the  charge  of  court  was  contrary  to  law. 

Vroom  and  the  Attorney -General,  for  the  plaintiff  in  error, 
cited  10  John.  180.  2  Saund.  404.  7  Term  Eep.  254. 

Hornblower,  contra,  cited  1  Cranch  440. 
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EOSSELL  J.  In  this  case  it  appears,  that  one  Edsall  was 
indebted  to  W.  Osborne,  in  the  sum  of  $250 ;  that  Osborne  was 
indebted  in  a  like  sum  to  a  Mrs.  Arnet,  who  held  his  note  for 
that  amount;  that,  to  take  up  this  note,  it  was  agreed  that 
Edsall,  and  William  Darrah,  as  security  for  Edsall,  should  give 
to  Mrs.  Arnet,  a  note  payable  to  her  in  one  year  from  the  date 
of  13th  of  January,  1815,  with  interest.  Osborne  waited  upon 
Mrs.  Arnet,  and  proposed  to  exchange  this  note  of  Edsall  and 
Darrah,  for  the  one  held  by  Mrs.  Arnet  against  him.  She 
refused  to  make  the  exchange,  unless  Osborne  would  add  his 
name  to  those  of  Edsall  and  Darrah,  on  the  note ;  ho  did  so,  and 
she  delivered  to  Osborne  his  note,  and  received  the  now  joint 
note  of  Edsall,  Darrah  and  Osborne,  in  lieu  thereof.  On  this 
note  a  judgment  was  obtained  by  Mrs.  Arnet;  execution  issued, 
and,  Edsall  being  insolvent,  the  money  was  collected  by  the 
officer,  one  half  from  Darrah,  and  the  other  from  Osborne,  by 
the  sale  of  his  effects. 

To  recover  this  sum,  so  paid  by  Osborne,  this  action  was 
brought  against  Darrah,  the  original  security  to  Osborne,  for 
the  debt  due  him  from  Edsall.  On  this  state  of  facts,  made  out 
at  the  trial,  the  Court  of  Common  Pleas  was  moved  for  a  non- 
suit, which  motion  was  overruled.  The  defendant's  counsel 
then  moved  the  court  to  instruct  the  jury,  that  the  plaintiff  was 
not  entitled  to  recover;  this  the  court  refused,  but  did  charge 
the  jury,  "  that  if  they  considered  the  note  to  be  the  property 
of  Osborne,  before  he  signed  and  delivered  it  to  Mrs.  Arnet,  he 
was  entitled  to  recover."  A  bill  of  exceptions  was  prayed  for 
by  defendant's  counsel,  which  was  allowed,  and  the  proceedings 
brought  up. 

That  Edsall  was  indebted  to  Osborne  to  the  amount  of  the 
note ;  that  it  was  agreed  that  this  note,  with  Darrah's  name, 
should  be  drawn  in  favour  of  Mrs.  Arnet,  for  the  benefit  of 
Osborne,  the  creditor,  to  redeem  his  own  note  in  her  hands,  is 
not  disputed ;  it  was  a  joint  promise  to  pay  to  his  use,  in  fact, 
although  another  was  named  as  payee.  Did  the  obligation  of 
the  drawers  of  the  note,  to  pay  the  whole  amount,  cease,  when  on 
the  refusal  of  Mrs.  Arnet  to  receive  it  without  further  security, 
Osborne  put  his  name  to  it?  I  think  not.  Had  Osborne  endorsed 
his  name  on  the  back  of  the  note,  under  a  promise  to  guarantee 
its  payment,  and  given  it  to  Mrs.  Arnet,  would  he  not  have  been 
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accountable  to  her  on  the  failure  to  pay  of  the  original  drawers? 
That  he  placed  it  under  "we  promise  to  pay"  cannot  alter  the 
nature  of  the  transaction,  and  release  the  original  payers  of  a 
note  voluntarily  given  for  his  benefit.  He  added  his  name  only 
as  a  further  assurance  to  Mrs.  Arnet,  that  the  note  was  genuine, 
and  the  parties  worthy  the  credit  they  sought  from  her;  not, 
certainly,  to  release  them  from  the  payment,  or  any  part  of  it, 
they  had  promised  to  make  her.  Osborne  by  his  signature, 
pledged  himself  to  Mrs.  Arnet,  that  the  note  should  be  paid  ;  that 
she,  at  all  events,  should  be  safe ;  that  pledge  has  been  redeemed, 
but  not  from  the  purses  of  Edsall  and  Darrah ;  they  have  not 
redeemed  their  pledge ;  they  have  not  discharged  the  debt  due 
to  Osborne,  which  was  the  foundation  of  the  note ;  the  sole  cause 
of  its  existence,  and  the  moral  obligation  to  pay  the  amount  con- 
tinues :  and  when,  by  the  process  of  the  law,  Osborne  had  paid 
the  one  half  of  this  sum  they  had  promised,  and  were  bound  to 
pay  for  him,  he  had  a  just  and  legal  right  to  call  on  them  to 
refund  the  amount  taken  from  him  by  virtue  of  the  execution. 
On  this  view  of  the  subject,  1  am  of  opinion  that  the  judgment 
of  the  Court  of  Common  Pleas  be  affirmed. 

EJRKPATRICK  C.  J.  concurred  with  BOSSELL  J. 

FORD  J.  Eichard  Edsall,  being  indebted  $250  to  "William 
Osborne,  procured  William  Darrah  to  be  his  security  for  that 
amount  in  a  note,  which  they  made  payable  (at  Osborne's  request) 
to  Elizabeth  Arnet,  and  delivered  it  to  Osborne,  who,  in  the 
absence  of  Edsall  and  Darrah,  carried  it  to  Mrs.  Arnet,  and  there 
added  his  own  name  to  the  note,  as  co-security  to  her,  and  deliv- 
ered her  the  note,  in  this  state,  for  value  received  of  her.  Mrs. 
Arnet  prosecuted  all  three  of  them,  as  drawers,  and  obtained 
judgment  and  execution.  Edsall  in  the  mean  time  becoming 
insolvent,  the  sheriff  raised  one  half  of  the  money  from  each  of 
the  two  others  ;  whereupon  Osborne,  for  the  half  he  had  so  paid, 
brought  an  action  against  Darrah,  on  the  ground  of  Darrah's 
original  promise  to  be  sole  security.  Darrah's  counsel  moved  the 
court  below  for  a  nonsuit,  and,  being  unsuccessful,  took  a  bill  of 
exceptions  containing  the  above  case,  and  now  raise  the  question 
of  law  kure,  whether  Darrah  is  liable  for  more  than  the  half 
which  he  has  paid?  and  I  think  he  is  not. 

Osborne,  by  altering  the  parties  to  the  note,  came  in  as  a  co- 
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security  with  Darrah  for  this  money.  If  he  was  not  security  he 
was  principal,  and  ought  in  that  case  to  have  paid  the  whole.  It 
is  true  that  Darrah  promised  to  be  security  to  him;  but  he  was 
not  suable  on  that  promise,  because  it  was  not  in  writing;  a  man 
cannot  bind  himself  as  security  without  writing;  he  is  bound  only 
by  the  instrument,  and  is  bound  no  further  than  the  precise  terms 
of  the  instrument  go.  This  instrument  purports  what  is  really 
the  truth,  that  Darrah  and  Osborne  were  joint  securities  to  Mrs. 
Arnet  for  the  money,  and  that  neither  of  them  ou'ght  to  pay  the 
whole  sum.  There  was  another  note,  which  purported  that  Dar- 
rah should  pay  the  whole  to  Mrs.  Arnet  in  case  Edsall  failed, 
but  that  note  no  longer  exists;  it  is  done  away  into  a  note  of 
quite  a  different  import,  and  Osborne  is  the  man  who  did  it  away 
by  his  own  act.  A  man  cannot  be  bound  beyond  the  scope  of 
his  written  engagement  as  security  (3  Wils.  350.);  but  the  scope 
of  the  written  engagement  of  Darrah  in  this  note  is  no  more  than 
this,  that  if  Edsall  fail  to  pay  the  money,  Darrah  and  Osborne 
will  pay  it  equally  between  them.  Darrah  has  paid  his  half,  and 
no  action  lies  to  make  him  pay  any  more.  He  has  not  received 
one  cent  of  the  consideration  for  which  this  note  was  given,  and 
the  one  half  is  a  dead  loss  to  him ;  whereas  Osborne  has  received 
the  whole  consideration  for  it  from  Mrs.  Arnet,  and  has  made 
Darrah  pay  for  one  half  of  it  already.  Further  than  half,  the 
instrument  does  not  bind  Darrah  to  be  security,  and  therefore 
the  judgment  against  him  is  without  a  legal  foundation,  and 
ought  to  bo  reversed. 

Let  judgment  be  affirmed. 


WILLIAM  HOAGLAND  against  DAVID  NEVIUS,  jnn. 

OK   CERTIORARI. 

In  order  to  introduce  the  testimony  of  a  witness  on  the  appeal,  who  was  not 
examined  before  the  justice,  his  name  and  the  points  and  materiality  of  his  tes- 
timony must  be  set  out  in  the  reasons  assigned  for  a  new  trial  under  the  act  of 
November  17,  1820.  Rev.  Laws  797,  sec.  3. 

This  was  a  certiorari  to  the  Common  Pleas  of  Middlesex,  to 
bring  up  the  proceedings  on  an  appeal  from  the  judgment  of  a 
justice  On  the  trial  of  the  appeal  before  the  Court  of  Common 
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Pleas,  the  defendant  called  R.  M.  Boggs  as  a  witness,  and  stated 
that  he  was  a  material  witness,  whom  he  had  discovered  since 
the  trial  of  the  cause  before  the  justice.  This  witness  was  ob- 
jected to  by  the  plaintiff,  because  in  the  reasons  filed  (for  setting 
aside  the  judgment  of  the  justice  and  granting  a  new  trial,)  the 
name  of  the  witness,  and  the  points  and  materiality  of  his  testi- 
mony were  not  set  forth.  It  was  not  objected  at  the  trial,  that 
an  affidavit  of  the  fact  of  newly  discovered  evidence,  since  the 
trial  below,  had  not  been  made  by  the  defendant.  The  defend- 
ant's counsel  contended,  that  an  affidavit  of  newly  discovered 
evidence  (made  since  the  trial)  was  all  that  was  necessary  to 
introduce  newly  discovered  evidence  on  the  trial  of  the  appeal. 
The  court  rejected  the  witness,  and  affirmed  the  judgment  of 
the  justice:  thereupon  the  plaintiff  brought  this  certiorari,  and 
relied  upon  the  rejection  of  this  witness  as  the  ground  of  reversal. 

KIRKPATRICK  C.  J.  In  the  return  of  this  writ  there  comes  up 
a  special  case,  stated  by  the  parties,  which  appears  to  me  to  pre- 
sent the  only  question  necessary  to  be  considered. 

The  appeal  was  made  to  the  term  of  June,  1821,  and  was  heard 
and  determined  in  the  term  of  December  of  the  same  year. 

The  defendant,  Hoagland,  upon  the  trial  of  the  appeal,  offered, 
as  a  witness,  one  Boggs,  who  had  not  been  sworn  on  the  trial 
before  the  justice,  alleging  that  he  was  a  newly  discovered  and 
material  witness.  To  the  admission  of  this  witness  it  was 
objected,  because,  in  the  reasons  filed,  his  name  and  the  points 
jind  materiality  of  his  testimony  were  not  set  forth  to  apprize 
the  opposite  party  of  the  matters  which  he  was  to  prove.  And, 
if  I  rightly  understand  the  statement  of  facts,  the  objection  was 
sustained  by  the  court,  and  the  witness  overruled.  And  it  is  for 
this  that  the  appeal  was  made. 

Now,  in  this  decision,  it  appears  to  me  the  court  was  right  in 
substance,  though  perhaps  not  altogether  upon  sound  reasons,  or 
to  the  whole  extent  of  the  decision. 

The  law,  as  it  then  stood,  was,  that  when  the  court,  upon  an 
appeal,  awarded  a  new  trial,  the  same  evidence  should  bo  ad- 
mitted upon  the  trial  of  the  appeal,  as  had  been  admitted  upon 
the  trial  before  the  justice,  but  no  other;  unless  such  new  trial 
had  been  awarded  upon  the  discovery  of  new  evidence.  Rev.  Laws 
797. 
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Now  it  does  not  appear  that  the  discovery  of  new  evidence 
had  been  assigned  as  a  reason  for  a  new  trial,  in  this  case,  upon 
the  appeal,  but  the  contrary;  for  the  very  pith  of  the  objection 
is,  that  it  was  not  so  assigned.  Nor  does  it  at  all  appear,  nor  in- 
deed could  it  well  appear,  not  having  been  assigned  as  a  reason, 
that  the  new  trial  was  awarded  upon  any  such  discovery;  and 
yet  this  seems  to  be  the  material  fact,  nay  indeed,  it  is  the  only 
ground  upon  which  the  words  of  the  statute  lets  in  this  newly 
discovered  evidence. 

It  is  known  that  there  is  a  subsequent  act,  passed  November 
23,  1821,  which  places  this  matter  upon  a  different  footing,  but 
this  can  have  no  operation  here. 

Upon  the  whole,  therefore,  1  am  of  opinion  that  the 

Judgment  must  be  affirmed. 


JOHN  A.  BERRY,  impleaded  with  SAMUEL  H.  BERRY,  at  the  suit  of 
PIER  LOUIS  CAHANAN. 

Off   DEMURRER. 

1.  If,  in  an  action  of  trespass,  the  defendant,  by  his  plea,  admits  the  thing 
charged  to  have  been  a  trespass  in  its  nature,  but  sets  up  certain  concomitint 
circumstances  which  the  law  considers  as  an  excuse  or  justification,  there  the 
plaintiff  may  reply,  "  de  injuria  sua  propria,"  &c. ;  but  where  the  defendant  de- 
nies the  thing  charged  to  have  been  a  trespass  at  all,  for  that  the  close  broken 
and  goods  taken  were  the  property  of  himself,  or  of  another,  by  whose  author- 
ity he  acted,  there  the  plaintiff  cannot  reply,  de  injuria,  &c.,  but  must,  in  hii 
replication,  traverse  the  right  or  interest  set  up  in  the  plea,  otherwise  it  will  be 
bad  on  demurrer. 

2.  A  replication  which  puts  in  issue  several  distinct  facts,  not  tending  to 
prove  the  same  point,  is  baa  on  demurrer. 

This  was  an  action  of  trespass.  The  declaration  contained 
three  counts.  The  first  charged  the  defendants,  John  A.  Berry 
and  Samuel  H.  Berry,  with  breaking  and  entering  the  close  f>f 
the  plaintiff,  and  taking  away  certain  goods  and  chattels.  Tli« 
second  was  for  breaking  and  entering  the  dwelling  house  of 
plaintiff,  and  taking  away  certain  articles  of  furniture;  and  the 
third  count  was  for  breaking  and  entering  a  cotton-mill,  and  tak. 
ing  away  certain  articles  of  machinery. 

The  defendants  sever  in  their  pleas;  and  John  A.  Berry 
pleads — 1.  The  general  issue  and  notice. 
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2.  &  3.  Special  justifications. 

4.  In  substance,  as  follows:  "that  as  to  the  said  trespasses  in 
the  introductory  part  of  the  plea  secondly  above  pleaded,  the 
said  Pier  ought  not  to  have  or  maintain  his  action  against  him, 
because  the  close  and  dwelling-bouse  and  cotton-mill,  in  the 
declaration  mentioned,  at  the  time  when,  &c.  were  the  property 
of  one  James  Callet,  who  resided  out  of  this  state,  and  had  divers 
goods  and  chattels  in  the  custody  of  the  said  plaintiff,  in  the  said 
close,  dwelling-house,  and  cotton-mill,  which  were  liable  to  be 
attached  for  the  payment  of  the  debts  of  the  said  James  Callet  ; 
that  the  said  James  Callet  was  justly  indebted  to  the  said  John 
A.  Berry,  and  that  the  said  John  A.  Berry  made  the  oath  re- 
quired, (in  order  to  obtain  an  attachment  against  an  absconding 
debtor)  filed  the  same  with  the  Clerk  of  the  Common  Pleas  of 
Bergen,  and  that  an  attachment  was  thereupon  issued  out  of  the 
said  court  against  the  goods  and  chattels  of  the  said  James  Cal- 
let, and  delivered  to  the  said  Samuel  H.  Berry  (who  was  then 
sheriff  of  Bergen)  to  be  executed ;  that,  by  virtue  of  the  said 
writ  of  attachment,  the  said  sheriff  did  attach  the  rights  and 
credits,  moneys  and  effects,  goods  and  chattels,  lands  and  tene- 
ments, of  the  said  James  Callet,  at  the  suit  of  the  said  John  A. 
Berry,  and  the  said  Samuel,  so  being  sheriff  as  aforesaid,  and 
the  said  John,  in  aid  and  by  the  command  of  the  said  Samuel, 
did  peaceably  and  quietly  enter  the  close,  dwelling-house,  and 
cotton-mill  of  the  plaintiff,  the  doors  of  the  dwelling-house  and 
cotton-mill  being  open,  and  did  attach  the  goods  in  the  declara- 
tion mentioned,  being  the  goods  and  chattels  of  the  said  James 
Callet,  and,  in  so  doing,  necessarily  and  unavoidably  did  a  little 
hinder  and  disturb  the  said  plaintiff,  and  unavoidably  continued 
for  a  short  space  of  time  in  the  close,  dwelling-house,  and  cot- 
ton-mill of  the  plaintiff,  and  did  take  an  inventory  and  appraise 
all  the  property  and  estate  of  the  said  James  Callet,  and  the  said 
Samuel,  so  being  sheriff  as  aforesaid,  the  said  goods  and  chat- 
tels so  attached  did  keep,  according  to  the  command  of  the  said 
writ:  which  are  the  said  several  trespasses  in  the  introductory 
part  of  this  plea  referred  to." 

To  this  plea  the  plaintiff  replied,  that  he,  by  any  thing  in  the 
plea  of  the  said  John  A.  Berry  alleged,  ought  not  to  be  barred 
from  having  his  action  aforesaid  thereof  against  him,  because 
protesting  that  the  said  John  A.  Berry  did  not  make  such  oath, 
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and  that  the  said  oath  was  not  filed,  and  that  such  writ  of  attach- 
ment did  not  issue,  and  that  the  said  writ  was  not  delivered  to 
the  said  Samuel  H.  Berry,  as  the  said  John  hath  above  alleged : 
for  replication,  nevei'theless  in  this  behalf,  the  plaintiff  saith,  that 
the  said  John  and  the  said  Samuel,  at  the  time  when,  &c.  in  the 
said  declaration  mentioned,  of  their  own  wrong,  and  without  the 
residue  of  the  cause  in  his  said  fourth  plea  alleged,  broke  and 
entered  the  close,  dwelling-house  and  cotton-mill  of  the  said 
plaintiff,  and  took  away  the  goods  and  chattels,  furniture  and 
machinery  of  the  plaintiff,  and  disturbed  the  said  plaintiff  in  the 
quiet  use  and  occupation  of  his  dwelling-house  ;  and  of  this  he 
puts  himself  upon  the  country.  To  this  replication  the  defend- 
ant, John  A.  Berry  demurred,  and  assigned  for  causes  of 
demurrer — 

I.  That  the  replication  puts  in  issue  several  matters,  or  facts, 
in  the  said  fourth  plea  set  forth  ;  that  the  said  plaintiff  protest- 
ing, as  in  the  said  replication  in  that  behalf  mentioned,  in  and 
by  the  said  replication  says,  that  the  said  Samuel  and  John,  of 
their  own  wrong,  and  without  the  residue  of  the  cause  in  the 
said  plea  alleged,  broke  and  entered  the  close,  dwelling-house,  and 
cotton-mill,  in  the  said  replication  referred  to,  and  took  and  car- 
ried away,  and  to  their  own  use  converted  the  goods  and  chattels 
in  that  replication  also  referred  to;  which  said  residue  of  the 
cause  comprehends  several  distinct  facts  which  are  thereby 
attempted  to  be  put  in  issue,  that  is  to  say — 1.  The  said  plaintiff, 
by  that  replication,  denies  that  the  said  James  Callet  did  reside 
out  of  the  state  ;  and  also,  that  he  was  indebted  to  the  said  John  ; 
(the  demurrer  goes  on  to  recapitulate  all  those  facts  set  out  in  the 
fourth  plea  which  are  not  protested  in  the  replication)  which  said 
several  facts,  or  some  two  or  more  of  them,  the  said  plaintiff 
cannot  by  law  traverse  by  that  replication,  in  manner  and  form 
as  he  has  thereby  attempted  to  do.  2.  That  the  said  plaintiff,  by 
that  replication,  attempts  to  put  in  issue  the  right  of  the  said 
Samuel,  as  sheriff  as  aforesaid,  to  enter,  by  virtue  of  the  said 
writ  of  attachment,  into  the  said  close,  dwelling-house,  and  cot- 
ton-mill mentioned  in  the  said  plea  last  pleaded,  and  also  the  entry 
1  herein  of  the  said  John,  in  and  by  the  command  of  the  said 
Samuel,  and  also  the  right  of  the  said  Samuel,  sheriff  as  afore- 
said, to  attach  the  said  goods  and  chattels,  and  also  the  right  of 
the  said  James  Callet  to  the  said  close,  dwelling-house,  and  cotton- 
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mill,  and  also  the  right  of  the  said  James  Callet  to  the  said 
goods  and  chattels  in  that  plea  mentioned  ;  which  is  contrary  to 
law. 

II.  That  the  right  of  the  said  James  Callet  to  the  said  dwell- 
ing-house and  cotton-mill,  in  that  plea  mentioned,  being  denied, 
such  general  replication  is  contrary  to  law. 

III.  That  in  the  manner  the  said  replication  is  pleaded,  no 
certain  or  single  issue  is  joined  in  the  same;  and  that  the  repli- 
cation ought  to  have  put  in  issue  one  single  fact. 

IV.  That  the  plaintiff  hath  omitted  to   insert,   in  his   said 
replication,  the  words  following,  or  to  that  effect,  that  is  to  say — 
"without  this,  that  the  said  goods  and  chattels,  in  the  said  sev 
eral  counts  mentioned,  were  liable  to  be  attached  as  the  property 
of  the  said  James  Callet,  in  manner  and  form  as  the  said  John, 
above,  in  pleading,  hatb  alleged,"  which  ought  to  have  been 
inserted  next  preceding  these  words  "  and  this  he,  the  said  plain 
tiff,  is  ready  to  certify." 

V.  That  the  said  replication  is  also  insufficient,  inasmuch  aa 
the  excuse  offered  in  the  said  plea  last  pleaded  relates  to  some 
interest  in  the  land  therein  referred  to,  and  also  to  some  interest 
in  the  goods  and  chattels  therein  referred  to,  and  also  to  the 
entry  of  the  said  John  in  aid  of,  and  by  the  command  of  the 
said  Samuel,  sheriff  as  aforesaid,  as  therein  mentioned ;  which 
said  several  matters,  or  some  two  of  them,  cannot  be  put  in  issue 
by  one  replication. 

VI.  That  the  said  replication  puts  in  issue  what  ought  not  to 
be  put  in  issue,  that  is  to  say,  the  said  plaintiff  denies  that  the 
said  Samuel,  being  sheriff  as  aforesaid,  by  virtue  of  the  said  writ 
of  attachment,  entered  the  said  close,  dwelling-house  and  cot- 
ton-mill, in  oi'der  to  attach ;  and  also,  that  he  did  attach  the 
property,  as  in  the  said  fourth  plea  is  set  forth. 

The  plaintiff  joins  in  demurrer. 

Vanarsdale,  in  support  of  the  demurrer,  cited  1  Chit.  Plead. 
585.  12  John.  Rep.  491,  Plumb  v.  M'Crea  and  others.  Crogate's 
case,  8  Co.  133.  Comyn's  Hep.  582.  1  Bos.  &  Pul.  76,  Jones  v. 
Kitchen.  1  Chit.  PL  587,  585.  Com.  Dig.  F.  22.  11  East  451, 
Barnes  v.  Hunt. 

Ewing,  contra,  cited  1  Chit.  PI.  564,  565,  569.  1  Bur.  317.  2 
Chit.  537,  582,  584,  587,  644.  2  Lil.  Ent.  442. 
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KIRKPATRICK  C.  J.  This  is  an  action  of  trespass  for  breaking 
the  close,  and  taking  and  carrying  away  the  goods  of  the  plaintiff. 

The  defendant,  John  A  Berry,  severs  in  his  defence,  and  for 
plea  says,  that  the  close  broken,  and  the  goods  taken  and  carried 
away,  were  the  proper  close  and  goods  of  one  James  Callet; 
that,  for  the  recovery  of  a  debt  due  to  him  from  the  said  James 
Callet,  he  had  sued  out  a  writ  of  attachment,  and  delivered  the 
same  to  Samuel  3.  Berry,  the  other  defendant,  who  was  the 
sheriff  of  the  county  of  Bergen,  to  be  executed ;  and  that  he, 
together  with  the  said  Samuel  It.  Berry,  and  as  his  assistant, 
and  by  his  command,  entered  and  aided  the  said  sheriff  to  attach 
the  said  goods;  and  that  this  is  the  trespass,  &e. 

To  this  plea  the  plaintiff,  protesting  the  writ  of  attachment, 
&c>  replies  de  in$nri&  sttdt  propria  absq-me  residue  talis  causes,  &c. 
and  to  this  replication  there  is  a  demurrer,  cum  e&usa,  and  a 
joinder  in  demurrer. 

Crogate^s  case  (8  Cb.  66  6.)  was  trespass  for  driving  the  plain- 
tiff's cattle  from  their  pasture^  The  defendant  pleaded  property 
in  a  third  person,  and  that  he,  as  his  servant,  and  by  his  com- 
mandment, drove  the  cattle,  &c.  The  plaintiff  replied  4e  wywm, 
&c.  and  it  was  demurred* 

In  the  argument  of  this  case^  (Crogate^s)  it  seems  to  have  been 
fully  admitted  by  the  plaintiff,  that  if  the  defendant)  ia  his  plea, 
had  claimed  any  interest  in  himself  in  the  pasturej  the  replication, 
would  have  been  bad;  but  it  is  insisted,  that  he  did  not  cUusstv 
such  interest,  but  justified  by  force  of  a  commandment  fnxm..a, 
third  person  who  had  title,  and  so  that  the  replication,  de  ^jjuria,, 
should  have  reference  to  the  commandment  only,  and!  Got  to 
the  other  part  of  the  plea  which  sets  up  the  title.    BuJ*  ifc  was 
adjudged   that  the  nbsqm  tali  crt«sa  necessarily  refeiw  to  the 
whole  plea,  the  title  as  well  as  tho  commandment,  a#d  so  that 
the  replication  was  bad*   And  it  was  there  further  resolved,  that 
where  the  defendant  sets  up,  in  his  plea,  any  interest  in  the  land 
either  in  his  own  right,  or  as  servant  to  another,  de  injuria,  &c. 
without  more,  is  not  a  good  replication;  for  that  though,  in  somo 
particular  cases,  it  had  been  admitted,  yet  it  was  with  a  traverse 
of  the  commandment;  which  is  not  done  here.     And  it  is  said 
that  a  replication  de  injuria,  &c.  is  properly  made,  only  where 
the  defendant's  plea  doth  consist  of  mere  excuse,  and  of  no  matter 
of  interest  whatsoever;    that  ie,  as  I  understand  it,'  when  the 

VOL.  II.  1- 
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defendant  admits  the  thing  charged  to  have  been  a  trespass  in 
its  nature,  but  sets  up  certain  concomitant  circumstances  which 
the  law  considers  as  an  excuse  or  justification,  there  the  plaintiff 
may  reply  generally  de  injuria,  &c. ;  but  where  the  defendant 
denies  the  thing  charged  to  have  been  a  trespass  at  all,  for  that 
the  very  close  broken,  and  goods  taken,  were  the  property  of 
himself,  or  of  another,  by  whose  authority  he  acted,  and  so  that 
jt  could  not  be  a  trespass  upon  the  plaintiff;  there  the  plaintiff 
cannot  reply  generally  de  injuria,  &c.  but  must  traverse  the  right 
or  interest  set  up. 

The  decision  in  this  case  (Crogate's)  seems  to  me  to  be  recog- 
nized as  law  in  all  the  books,  to  which  I  have  had  access,  down 
till  this  day  ;  and  rightly  so,  because  they  are  founded  in  sound 
sense,  and  the  reason  of  things.  The  substance  of  the  plea  in 
this  case  is,  that  the  property  belonged  to  Callet,  and  that, 
standing  without  denial,  and,  of  course,  being  admitted,  the 
replication  de  injuria,  &c.  is  no  answer  to  the  plea ;  nay,  indeed, 
it  cannot  be  true;  for  if  the  close  and  property  belonged  to 
Callet,  (which  is  not  denied)  the  breaking  and  entering,  and  the 
taking  and  carrying  away,  could  be  no  injury  to  the  plaintiff. 
It  is  always  necessary  thei-efore,  in  such  cases,  to  traverse  the 
title  or  interest  set  up  in  the  plea,  and  so  to  put  the  whole  in 
issue.  It  will  not  be  pretended,  I  presume,  that  the  entry  here, 
being  by  the  authority  of  the  law,  and  not  by  the  authority  of 
Callet,  in  whom  the  property  is  pleaded,  can  make  any  differ- 
ence. For  the  writ  of  attachment  being  admitted  by  the  protes- 
tando,  if  the  property  was  really  in  him  against  whom  the  writ 
was  taken,  there  can  be  no  doubt  but  that  the  defendants  had  a 
perfect  right,  on  the  ground  of  that  property,  to  enter  and  attach. 

Besides  this,  the  same  objection  lies  to  this  replication  that 
was  raised  by  the  court  against  that  in  Crogate's  case.  The 
issue  is  full  of  multiplicity  of  matter,  putting  in  question  every 
thing  not  admitted  by  the  protestando  ;  whereas  an  issue  ought 
(to  be  single,  terminating  in  one  point. 

I  think,  therefore,  the  replication  is  bad,  and  that  there  must 
fee  judgment  for  the  defendant  upon  the  demurrer. 

FORD  J.  The  replication,  in  this  case,  protests  the  making 
and  filing  of  an  affidavit,  the  issuing  an  attachment,  and  delivery 
thereof  to  the  sheriff,  thereby  admitting  these  facts,  as  set  forth 
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in  the  plea;  and  then  traverses  all  other  facts  in  the  plea 
together,  by  de  injuria  sua  propria  absque  tali  causa ;  thus  it 
involves,  in  one  issue,  the  various  facts  of  Callet's  residence  out 
of  the  state,  his  being  indebted  to  the  defendant,  his  right  and 
title  to  the. goods,  and  the  levying  of  the  attachment.  Now  the 
replication  may  take  this  general  traverse  in  some  cases,  and  it 
may  not  take  it  in  others.  One  of  the  excepted  cases,  where  it 
cannot  be  allowed,  is  stated  in  1  Bur.  317;  and  that  is,  where 
matter  of  title  would  be  included  under  the  absque  tali  causa; 
and  the  cases  collected  in  Chit.  582  shew  that  such  traverse  is 
inadmissible  where  a  right  to  personal  property  would  come 
within  it.  But  Callet's  right  and  title  to  the  goods  is  mixed  with 
all  the  other  facts  not  covered  by  the  protestando,  instead  of  its 
being  traversed  in  a  simple  issue  by  itself,  as  it  must  be  if  it  is 
meant  to  be  disputed ;  therefore  the  general  traverse  in  this 
instance  is  wrong,  according  to  all  the  cases ;  and  the  replica- 
tion must  be  set  aside. 

ROSSELL  J.  concurred. 

Judgment  for  defendant,  and  demurrer  sustained 


SAXTON  MOUNT  against  SAXTON  ELY. 

IS   ATTACHMENT. 

Creditors  not  exhibiting  their  accounts  to  the  auditors  in  attachment,  until 
after  judgment,  can  derive  no  benefit  from  the  attachment,  but  may  take  out 
a  new  attachment  against  the  surplus  of  defendant's  property,  if  any. 

The  auditors  hud  reported,  and  judgment  had  been  entered 
on  the  report  at  the  last  term:  since  that  time  two  other  credi- 
tors of  the  defendant  in  attachment  had  exhibited  their  accounts 
to  the  auditors,  and  the  auditors  refused  to  receive  them,  sup- 
posing that  their  authority  had  expired.  The  property  of  the 
defendant,  which  had  been  attached,  was  more  than  sufficient 
to  pay  all  the  creditors  who  had  applied. 

Wall,  moved  the  court  to  open  the  judgment,  and  let  the 
applying  creditors  exhibit  their  accounts,  or  for  such  other 
remedy  as  they  were  entitled  to. 
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KIRKPATRICK  C.  J.  I  see  no  remedy  which  creditors  can 
have  under  this  attachment.  If  there  is  a  surplus  after  the 
payment  of  the  creditors  who  have  applied  under  this  attach- 
ment, they  may  take  out  a  new  attachment,  but  if  there  is  no 
surplus,  their  remedy  is  gone. 


JONATHAN  CODDINGTON  and  JOSEPH  CODDINGTON  against  PAT- 
RICK STANTON. 

OH   CEETIORAEI. 

If  the  name  of  the  person  suing  out  a  writ  of  certiorari  is  not  stated,  either 
on  the  back  of  the  writ,  or  in  the  rule  for  granting  the  certiorari,  it  will  be 
quashed. 

Ghetwood  moved  to  quash  this  certiorari,  because  the  name 
of  the  prosecutor  was  not  endorsed  on  the  writ. 

The  endorsement  was  as  follows:  "Certiorari  to  remove  the 
judgment  and  proceedings  in  a  certain  attachment,  sued  out  oi 
the  court  of  Middlesex,  by  Jonathan  Coddington  and  Joseph 
Coddington  against  Patrick  Stanton,  Patrick  Stanton  having 
died  since  the  said  attachment  was  sued  out,  this  writ  is  prose- 
cuted for  the  benefit  of  the  heir  of  the  said  Patrick  Stanton." 

Scudder,  contra,  contended,  that  the  endorsement  was  no  part 
of  the  writ,  and  that  it  was  not  necessary  or  customary  to  state, 
in  the  body  of  the  certiorari,  the  name  of  the  party  by  whom  it 
was  sued  out ;  that  there  was  a  radical  difference,  in  this  respect, 
between  writs  of  error  and  certioraris ;  that  the  former  always 
concluded  to  the  damage  of  some  one,  that  the  latter  did  not; 
that  a  certiorari  being  a  writ  merely  to  bring  up  the  record  for 
inspection,  the  only  question,  when  a  certiorari  is  sued  out,  was, 
whether  the  party  suing  it  had  authority  to  sue  it.  2  Lit.  Abr. 
555-8,  560.  Tidd's  Prac.  title  Forms  420.  1  Bur.  Rep.  410,  412. 
Cro.  Jac.  160. 

Southard,  in  reply. 

KIRKPATRICK  C.  J.  In  all  cases  there  must  bo  actor  reus  el 
judex.  There  must  always  be  a  party  to  every  proceeding,  either 
in  form  or  substance.  If  there  is  not  a  party,  against  whom 
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can  the  court  give  judgment?  And  though  there  is  no  person 
named  as  prosecutor  on  the  face  of  a  writ  of  ceritorari,  yet  there 
must  be  some  party  named  upon  the  suing  out  of  the  writ,  or 
upon  the  back  of  it;  it  must  appear  somewhere  that  there  is 
somebody  entitled  to  prosecute  the  writ:  the  party  prosecuting 
the  certiorari  must  shew  his  right  to  prosecute.  In  a  writ  of 
error,  there  is  always  a  clause  shewing  to  whose  injury  the  error 
accrues,  and  this  clause  shews  the  party  by  whom  the  writ  is 
brought.  But  this  clause  is  peculiar  to  a  writ  of  error.  In  a  cer- 
tiorari, the  practice  is,  to  state  the  name  of  the  person  applying 
for  it,  in  the  rule  for  the  writ.  .Now  the  objection  to  this  certio- 
rari is,  that  it  is  prosecuted  by  a  nameless  person.  It  must  be 
quashed,  as  issuing  improvidently. 

ROSSELL  and  FORD  Js.  concurred. 

Writ  quashed. 

CITED  IK  Montgomery  v.  Bruere,  6  Hal.  168. 


ISAAC  M.  WOOLEY  against  CARTER  and  KEEN. 

1.  In  an  action  of  trespass  for  breaking  the  close  and  taking  away  goods  and 
chattels,  if  the  jury  find  for  the  plaintiff  they  must  find  the  value  of  the  goods. 
They  must,  besides,  add  to  the  value  of  the  goods  the  incidental  damages. 

2.  When  the  trespass  is  once  committed,  and  the  goods  taken,  the  party  injured 
may  stand  upon  his  legal  rights,  and  is  not  obliged  to  compromise,  or  take  back 
the  goods  upon  restoration  offered. 

3.  When  the  injured  party  has  obtained  a  verdict,  the  property  is  changed, 
and  the  right  to  the  goods  is  vested  in  the  defendant. 

4.  The  jury  cannot  assess  damages  for  the  mere  taking  away  the  goods,  and 
order  the  defendant  to  restore  the  goods. 

5.  An  offer  to  restore  the  goods  may  be  received  in  evidence  in  mitigation  of 


This  was  an  action  of  trespass,  brought  by  Woolley  against 
Carter,  for  taking  away  goods,  and  was  tried  before  his  Ilonour 
Justice  Rossell,  at  the  Essex  circuit.  The  circumstances  of  the 
case,  as  they  appeared  upon  the  trial,  were  briefly  these :  Car- 
ter had  rented  to  Woolley,  a  store  for  one  year,  for  the  sum  of 
seventy-five  dollars ;  there  was  nothing  said  in  the  memorandum 
of  the  lease  as  to  the  time  of  payment  of  the  rent,  whether  it 
was  to  be  quarterly,  or  at  the  expiration  of  the  year.  At  the 
expiration  of  the  first  quarter,  Carter  went  to  the  store  and 
demanded  (of  an  agent  of  Woolley,  who  had  been  left  in  charge 


86  NEW  JEESEY  SUPJtEME  COUET. 

Woolley  v.  Carter. 

of  the  store  for  a  few  days,  during  Woolley's  absence  from  town) 
payment  of  a  quarter's  rent,  which  he  alleged  to  be  due ;  this 
the  agent  refused  to  pay,  insisting  that  there  was  no  rent  due. 
Carter  then  said  he  would  distrain  for  it,  and  demanded  of  the 
agent  the  key  of  the  store  for  that  purpose,  which  was  refused. 
Shortly  after  thia,  Carter,  together  with  Keen,  a  constable, 
entered  the  store  by  a  back  door,  took  possession,  and  fastened 
the  front  door  in  such  a  manner  that  Woolley's  agent  could  not 
get  in.  The  plaintiff,  upon  his  return  the  next  day,  went  to 
Carter's,  and  demanded  possession  of  the  store,  which  Carter 
refused  to  give,  unless  he  would  pay  the  quarter's  rent  claimed. 
Carter  finally  said  he  would  not  deliver  the  possession  of  the 
store  that  night,  but  that  he  would  deliver  it  the  next  morning. 
Plaintiff  replied,  that  if  he  did  not  give  him  possession  that  night, 
he  would  not  have  it  at  all;  and. thereupon  Woolley  instituted 
this  action.  In  the  progress  of  the  trial,  the  defendant  offered 
to  prove,  that,  before  the  commencement  of  the  suit,  Carter  had 
offered  to  give  up  the  goods  to  the  plaintiff,  and  release  him  from 
any  further  claim  of  rent  if  he  would  accept  it,  but  that  the 
plaintiff  refused.  To  this  evideuce  the  counsel  for  the  plaintiff 
objected;  but  it  was  admitted  by  the  judge.  The  value  of  tho 
goods  in  the  store,  at  the  time  Carter  took  possession,  was  proved 
to  be  between  $500  and  $1000. 

The  court  charged  the  jury,  that  if  they  believed  from  the 
evidence,  that  the  defendant,  Carter,  had  bona  fide  offered  to 
restore  the  possession  of  the  goods  and  store  of  the  plaintiff 
before  this  action  was  brought,  that  then  they  might  estimate 
only  the  damages  of  the  plaintiff  for  the  trespass  only,  and  con- 
sider the  goods  as  still  belonging  to  the  plaintiff;  but,  on  the 
contrary,  if  they  did  not  believe  from  the  evidence  that  such 
offer  was  made,  that  then  they  would  estimate  the  value  of  the 
goods  in  the  amount  of  the  plaintiff's  damages. 

The  jury  found  a  verdict  for  two  hundred  dollars  damages, 
only,  upon  the  ground,  that  they  considered,  as  they  declared 
in  court,  the  goods  as  still  the  property  of  the  plaintiff.  The 
counsel  for  the  plaintiff  prayed  bills  of  exceptions  to  the  before 
mentioned  opinions  of  the  court,  and  also  to  the  charge  of  the 
court,  but  which  they  waived,  in  order  that  they  may  have  the 
benefit  of  the  points  involved  therein  on  this  motion  for  a  new 
trial. 
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Jfalsey,  for  plaintiff,  now  moved  for  a  new  trial,  upon  two 
grounds — 1.  Because  the  Circuit  Court  admitted  illegal  evi- 
dence to  go  to  the  jury. 

2.  Because  the  court  charged  the  jury  contrary  to  law. 

Upon  the  second  point,  he  cited  Gibbs  v.  Chase,  10  Mass.  Hep. 
128. 

Frelinghuysen,  contra. 

KIRKPATRICK  C.  J.  In  an  action  of  trespass  for  breaking  the 
close,  and  taking  and  carrying  away  the  goods  and  chattels,  if 
the  jury  find  for  the  plaintiff,  they  must  find  the  value  of  tho 
goods;  because  no  other  action  can  be  maintained  afterwards, 
either  for  them  or  the  value  of  them.  They  must,  besides,  add 
to  the  value  of  the  goods  the  incidental  damages,  because  the 
value  is  not  always  a  compensation  for  the  injury ;  as  if  one  take 
from  his  neighbour  the  beasts  of  the  plough  in  seed  time,  or  tho 
implements  of  husbandry  in  harvest,  whereby  he  is  prevented 
from  sowing  his  seed  or  reaping  his  corn;  it  is  obvious  that  the 
value  of  the  thing  taken  is  the  smallest  part  of  the  injury. 

When  the  trespass  is  once  committed,  and  the  goods  taken, 
the  party  injured  may  stand  upon  his  legal  rights.  He  is  not 
obliged  to  compromise,  or  to  take  back  the  goods  upon  restora- 
tion offered.  His  property  having  been  wrested  from  him, 
contrary  to  law,  he  has  a  right  to  abandon  it,  and  look  to  tho 
wrongdoer  for  the  value.  When  he  has  obtained  a  verdict  for 
that  value,  the  property  is  changed,  the  trespasser  has  the  goods, 
and  he  the  price:  and  it  is  not  in  the  power  of  the  jury,  by  their 
verdict,  to  change  this  course  of  the  .law;  they  can  neither 
make,  nor  order  restoration  of  the  goods. 

So  far  as  goes  to  this  ground  of  the  complaint,  therefore,  to 
\vit,  the  value  of  the  goods,  the  evidence  of  an  offer  to  restore, 
objected  to  at  the  trial,  would  bo  incompetent  evidence,  because 
it  could  neither  increase  or  diminish  the  value. 

But  inasmuch  as  the  verdict  must  be  entire,  and  inasmuch  as 
the  incidental  damages  may  bo  greatly  increased  or  diminished, 
nay,  may  I  not  rather  say,  must  wholly  depend  upon  the  cir- 
cumstances of  the  case,  tho  offer  of  restoration,  in  all  cases  of 
this  kind,  must  bo  received  as  competent  evidence  for  the  con- 
sideration of  the  jury.  If,  in  tho  cases  that  I  have  put,  the  wrong- 
doer were  to  offer  to  restore  the  beasts  or  tho  implements  taken, 
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at  some  short  time,  and  before  material  injury  could  have  hap- 
pened, and  the  other  party  were  to  refuse,  though  the  jury  must 
give  the  value  of  the  thing  taken,  that  being  matter  of  property 
and  of  absolute  value,  and  being  transferred  to  the  trespasser  by 
the  verdict,  yet  they  would  estimate  but  very  lightly  the  inci- 
dental damages  arising  principally  from  the  obstinacy  of  the 
plaintiff  himself. 

In  this  case,  therefore,  I  think  the  offer  of  restoration  was 
rightly  received  in  evidence;  but  still,  that  the  verdict  is  founded 
upon  mistaken  principles.  The  jury  are  to  find  the  issue  and 
assess  the  damages;  but  they  must  assess  the  entire  damages; 
they  cannot  assess  part,  and  say  he  may  recover  back  the  goods 
for  the  residue. — Let  the  rule  be  made  absolute. 

FORD  J.  This  is  an  action  for  taking  and  carrying  away  a  store 
of  goods,  chiefly  articles  of  grocery,  without  measure,  weight,  or 
count,  estimated  to  be  worth  between  five  hundred  and  a  thousand 
dollars,  belonging  to  the  plaintiff.  The  jury  find  the  defendants 
guilty  of  the  taking  and  carrying  away,  and  assess  the  plaintiff's 
damages  at  $200;  and  inform  the  judge  that  the  plaintiff  is  to 
have  the  goods.  But  a  judgment,  that  the  plaintiff  recover  the 
$200  damages,  is  the  utmost  that  can  be  rendered ;  it  cannot  bo 
rendered  by  restitution  of  goods  in  this  action ,  and  that  part  of 
the  verdict  being  void  must  remain  unexecuted.  The  judgment 
will  vest  the  right  to  the  goods  in  the  defendants,  and  take  it  away 
from  the  plaintiff,  by  giving  him  damages  in  lieu  of  the  property. 
In  the  case  of  Brown  v.  Watton,  (Cro.Jac.73.)  it  is  clearly  settled, 
that  "in  trespass,  after  judgment,  the  property  of  the  goods  is 
changed,  so  as  that  they  may  not  be  seized  again  by  the  plaintiff." 
In  Adams  v.  Broughton,  (2  Str.  1078.)  it  is  said,  that  damages 
awarded  to  the  plaintiff  are  in  lieu  of  his  property,  and  be  can 
never  afterward  plead  that  the  goods  are  his.  The  defendants,  as 
wrongdoers,  will  keep  the  goods  if  they  please,  (goods  worth 
perhaps  $800)  on  paying  the  $200,  according  to  the  verdict,  as  it 
now  stands.  This  the  jury  never  intended;  their  intent  was, 
the  plaintiff  should  have  the  damages  and  the  goods  both  ;  an  in- 
tentthat  cannot  be  executed.  Therefore,  I  think,  the  verdict  ought 
to  be  set  aside,  and  a  new  trial  granted,  without  payment  of  costs. 

New  trial  granted. 

CITED  IN  Outcalt  v.  Durling,  1  Zhitch.  449. 
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ANDREW  ALLEN  against  CHARLES  D.  COXE. 

To  an  action  of  debt  on  bond  by  A.  against  C.,  C.  pleads  that  A.,  at  the  time 
of  the  making  of  the  said  bond,  covenanted  with  C.,  that  in  case  the  said  A. 
should  die  before  his  wife,  then  the  whole  of  the  bond  should  stand  good,  but 
if  the  said  A.  should  survive  his  wife,  then  so  much  of  the  bond  as  binds  the 
.said  C.  to  the  payment  of  interest  on  the  said  bond,  should  be  void.  The  plea 
is  a  good  one,  and  the  covenant  set  out  is  sufficient  to  prevent  the  plaintiff's 
recovery  on  the  bond. 

This  was  an  action  of  deBt,  declaration  on  bond  in  the  com- 
mon form,  dated  June  11,  1805,  in  the  penalty  of  $1150,  to  pay_ 
in  one  year  from  the  date,  with  interest,  the  sum  of  $577.  Plea, 
"that  he  ought  not  to  have,  &c.  because,  &c.  that  at  the  same 
time  of  the  making  of  the  said  writing  obligatory  in  the  said  first 
count  of  the  said  declaration  mentioned,  to  wit,  on  the  said  llth 
of  June,  1805,  to  wit,  at  Flemington  aforesaid,  the  said  Andrew 
Allen,  by  his  certain  deed  of  defeasance,  sealed  with  his  seal, 
and  to  the  court  now  here  shewn,  the  date  whereof  is  the  day 
and  year  aforesaid,  after  reciting  the  said  Charles  D.  Coxe  by 
the  name  of  Charles  Davenport  Coxe,  had  given  his  bond  to  the 
said  Andrew  Allen,  by  the  name  and  addition  of  Andrew  Allen, 
jun.,  dated  June  11,  1805,  for  $577,  with  interest  from  the  day 
of  the  date  thereof,  did,  in  and  by  the  said  deed  of  defeasance, 
witness,  agree,  and  declare,  that  in  case  the  said  Adrew  Allen 
should  die  before  his  wife  Maria  Allen,  then  the  whole  bond 
should  stand  good,  but  if  the  said  Andrew  should  survive  his 
wife,  then  so  much  of  the  bond  as  binds  the  said  Charles  D. 
Coxe,  to  the  payment  of  interest  on  the  said  $577,  should  be 
void;"  and  alleges,  that  the  bond  and  persons  are  the  same,  &c. 
and  that  Allen  and  wife  are  in  full  life. 

The  plaintiff  demurs  to  the  plea,  and  assigns  for  cause  of  de- 
murrer, that  the  paper  set  out  in  the  plea  is  no  defeasance,  and 
forms  no  bar  to  the  prosecution  of  the  action  upon  the  bond. 

Southard,  in  support  of  the  demurrer,  contended,  that  the 
instrument  set  out  in  the  plea  was  not  a  defeasance,  and  that 
therefore  the  plaintiff  might  maintain  his  action  on  the  bond, 
and  that  the  defendant  must  be  left  to  his  remedy  in  an  action 
on  the  instrument  for  a  breach  of  the  agreement,  and  cited  1 
Hals.  429.  1  Salk.  573. 

Ewing,  contra,  contended,  that  the  instrument  set  forth  in  the 
plea  was  strictly  and  technically  a  defeasance.  The  nature  of  a 
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defeasance,  he  said,  was  not  to  destroy  the  instrument  altogether, 
but  it  might  operate  to  delay,  as  well  as  to  destroy  the  obligation, 
and  cited  Shep.  Touch.  381.  As  to  the  case  in  Salk.  573,  he  ap- 
prehended it  must  have  turned  upon  the  manner  of  pleading;  it 
must  have  been  pleaded  as  a  release;  for  he  could  see  no  good 
reason  why  a  man  might  not,  by  an  act  of  equal  solemnity,  pre- 
vent himself  from  recovering  upon  a  bond. 

PER  CURIAM.  We  think  the  plea  is  a  good  one,  and  that  the 
•demurrer  must  be  overruled.  No  man  can  recover  against  his 
own  covenant. 

Demurrer  overruled. 

CITED  iy  Hildreth  v.  Harwood,  4  Zab.  53. 


EDMUND  SHEPPARD  against  URIAH  STITES. 

WRIT    OF    ERROR    TO    THE    CUMBERLAND    COMMON    PLEAS. 

1.  An  award  directing  a  party  to  deliver  "a  certain  bond,  bearing  date  Feb- 
ruary 17,  1821,"  without  stating  by  whom  the  bond  was  made,  or  to  whom 
given,  for  what  penalty,  or  upon  what  condition,  is  void  for  uncertainty. 

2.  In  an  action  on  an  arbitration  bond,  under  a  plea  of  payment  and  notice 
of  set-off,  the  defendant  may  set  off  sealed  bills,  drawn  by  the  plaintiff  payable 
to  A.  B.  and  assigned  to  the  defendant  before  the  action  is  brought,  although 
the  bills  contain  neither  the  words  "assigns"  or  '' order." 

3.  Bonds  and  bills  obligatory  are  assignable  without  the  word  "  assigns." 

L.  Q.  C.  Elmer,  attorney  for  plaintiff;  D.  Elmer,  attorney  for 
defendant. 

KIRKPATRICK  C.  J.  This  is  an  action  of  debt  upon  an  arbi- 
tration bond.  The  declaration  sets  out  the  condition  of  the  bond, 
and  the  award;  the  principal  part  of  the  award  is,  that  Sheppard 
shall  pay  to  Stites  8227,  in  three  months  thereafter,  and  that,  on 
the  receipt  thereof,  Stites  shall  deliver  to  him  a  certain  bond,  bear~ 
ing  date  February  17,  1821. 

The  defendant  pleads,  first,  no  award  made;  and  secondly, 
payment  of  the  money  awarded  after  the  day  set  in  the  award 
for  the  payment  thereof,  viz.  June  1,  1821,  with  notice,  that  he 
will  give  in  evidence,  in  support  of  the  said  plea,  three  certain 
bills  obligatory,  made  by  Stites,  and  assigned  to  him  before  ac- 
tion brought  on  this  bond. 
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Upon  the  trial  of  the  cause,  these  bills  were  offered  in  evidence 
to  the  jury,  but  overruled  by  the  court,  and  a  bill  of  exceptions 
taken,  which  bill  is  now  before  us. 

As  to  the  first  of  these  pleas.  I  incline  to  think  that  this 
award  is  void  for  uncertainty.*  Stites,  upon  the  receipt  of  the 
money,  was  to  deliver  to  Sheppard  a  certain  bond,  bearing  date 
February  17,  1821;  but  by  whom  that  bond  was  made,  and  to 
whom  given,  for  what  penalty,  and  upon  what  condition,  does 
not  appear.  There  is  no  description,  no  reference  to  other  facts 
or  transactions,  by  which  it  can  be  ascertained  or  made  known 
what  bond  is  intended.  The  date  alone  cannot  be  sufficient  for 
that  purpose. 

As  to  the  second  plea,  and  the  matter  contained  in  the  bill  of 
exception.  These  bills  obligatory,  as  they  are  set  forth  in  the 
notice  accompanying  the  plea,  appear  to  be  drawn  in  the  form 
of  promissory  notes,  but  still  are  under  seaK  They  promise  to 
pay,  not  to  the  obligee,  his  heirs,  and  assigns,  as  is  usual  in  bills 
obligatory,  but  to  the  obligee  or  his  order,  and  they  contain,  also, 
the  words  without  defalcation  or  discount,  as  promissory  notes  do. 
It  would  be  somewhat  difficult  to  see  upon  what  ground  these 
bills  are  rejected  as  evidence  by  the  court  below,  were  it  not 
that  we  are  given  to  understand,  by  the  arguments  of  counsel, 
that  it  was  because  they  did  not  contain  the  word  assigns,  and 
therefore  were  supposed  not  to  be  assignable  under  the  statute, 
and  so  not  pleadable  by  Sheppard,  in  any  form,  in  his  own  name. 

If  there  were  any  thing  in  this  objection,  it  would  seem  that 
it  might  be  overcome  by  the  consideration,  that  the  bills  do  con- 
tain the  word  orderrf  which  would  be  quite  as  available  to  ren- 
der them  negotiable  as  the  word  assigns,  and  indeed  more  so, 
for  it  is  the  technical  term  used  for  that  purpose.  But  the  truth 
is,  there  is  nothing  at  all  in  the  objection.  A  bill  obligatory,  even 
though  it  contain  the  word  assigns,  is  not  assignable  at  the  com- 

*  The  rule  of  the  civil  law  corresponds  with  that  of  the  common  law,  on  this 
subject,  the  arbitrators  ought  to  render  a  certain  judgment.  "Inutiliter  arbi- 
trura  incertam  sententiam  dicere,  ut  puta :  Quantum  ei  debes  redde."  Digest 
of  Justinian,  leg.  21,  p.  3.  Dessaule's  Diet,  du  Dig.  title  Arbitrators  18. 

REPORTER. 

f  This  is  a  mistake  of  the  Chief  Justice:  the  copies  of  the  pealed  bills,  as  con- 
tained in  the  bill  of  exceptions,  do  not  contain  the  word  "order;"  they  are 
payable  only  to  the  obligee,  without  mentioning  "order  or  assigns."  But  it 
appears  that  the  result  of  nis  opinion  would  be  the  same  in  either  case. 

REPORTER. 
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mon  law,  in  such  sense  as  that  the  assignee  can  maintain  an 
action  upon  it  in  his  own  name.  In  such  instrument  the  word 
assigns  is  wholly  inoperative  for  this  purpose.  And  yet  it  has 
been  ruled,  over  and  over  again,  before  the  statute  making  bills, 
bonds,  &c.,  assignable,  that  the  assignee  of  such  bill  had  such 
equitable  interest  therein  that  he  might,  upon  due  notice,  set  it 
up  by  way  of  set-off  against  a  cross  demand.  Independent  of 
the  statute  altogether,  therefore,  these  bills  were  admissible  in 
evidence  under  this  plea  and  notice.  But  even  if  there  could 
be  a  doubt  raised  upon  that  subject,  at  this  day,  upon  the  prin- 
ciples of  the  common  law,  yet  the  words  of  the  statute  place 
it  beyond  controversy.  The  enactment  is,  "that  assignments 
of  bills,  bonds,  and  other  writings  obligatory,  for  the  payment 
of  money,  shall  be  good  and  effectual  in  law;"  and  "the 
assignee  may  maintain  an  action  in  his  own  name  thereon;" 
thus  vesting  the  legal  right  in  the  assignee,  and  giving  him  the 
same  interest  in  it,  and  the  same  remedy  upon  it,  as  the  assignor 
had. 

It  is  said,  in  argument,  that  promissory  notes  are  made 
assignable  by  statute,  but  yet,  that  unless  they  contain  the  word 
order,  intimating  that  the  maker  intended  that  they  should  bo 
assignable,  that  statute  does  not  operate  upon  them;  and  so,  by 
parity  of  reasoning,  that  unless  the  bill  contains  the  word  assigns, 
intimating  the  same  intention,  this  statute  does  not  operate  upon 
tt.  But  the  answer  to  this  is,  that  if  the  word  order  be  neces- 
sary, at  all,  in  a  promissory  note,  to  make  it  assignable,  (which, 
l>y  the  bye  is,  at  least,  very  doubtful)  it  is  because  that  statute 
makes  it  so  by  express  words,  and  not  because  the  nature  of  the 
thing  requires  it.  But  this  statute,  making  bills  assignable,  says 
nothing  about  assigns.  Assignments  of  bills,  bonds,  and  other 
writings,  obligatory  for  the  payment  of  money,  shall  be  good,  &c. 
Now  unless  it  can  be  shown  that  the  word  assigns  is  necessary 
to  constitute  a  bill  obligatory,  and  that  therefore  these  are  not 
ench  bills,  they  are  certainly  within  the  words  of  the  statute, 
and  are  made  assignable  by  it.  And  if  so,  the  legal  right  is 
vested  in  the  assignee,  and  he  has  the  same  remedies  upon  them 
as  the  assignor  had,  and,  of  course,  may  set  them  up  by  way  of 
set-off. 

The  judgment  therefore,  in  my  opinion,  must  be  reversed  upon 
both  these  grounds. 
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FORD  J.  In  an  action  in  the  Court  of  Common  Pleas  of  Cum- 
berland county,  upon  an  arbitration  bond  and  award,  Stites 
assigned  for  breach  the  non-payment  of  $227,  awarded  to  be 
paid  by  Sheppard,  and  recovered  judgment  for  the  money. 
Sheppard  took  a  bill  of  exceptions  on  the  trial,  and  now  relies 
on  two  errors. 

1.  That  the  award  is  void  for  uncertainty.  It  directs  Stites  to 
deliver  up  "  a  certain  bond,  bearing  date  February  17, 1821,"  but 
does  not  explain»what  bond  was  intended,  either  by  namiog  the 
parties  between  whom  it  existed,  or  by  describing  its  contents, 
or  by  giving  any  data  that  might  enable  one  part}7  to  know  what 
bond  he  was  to  give  up,  or  the  other  party  what  bond  he  was  to 
receive.  Both  parties  argue  that  no  bond  of  that  date  was  in 
difference  between  them,  or  submitted  to  the  arbitrators,  nor  can 
they  conceive  what  was  intended,  unless  it  be  the  arbitration 
bond,  which  bears  the  same  date.  Now  this  objection  for  uncer- 
tainty seems  to  be  well  founded,  and  fatal  to  this  part  of  tho 
award.  But  an  award,  void  in  part,  may  be  good  for  the  residue 
when  the  void  part  is  so  disconnected  from  the  rest  as  not  to 
affect  the  justice  of  the  case.  Kyd  on  Aw.  246,  254-7.  Such  is 
manifestly  the  nature  of  this  bond,  whether  it  be  the  arbitration 
bond,  or  some  other  that  the  parties  never  heard  of,  and  there- 
fore could  have  had  no  connexion  with  their  dispute;  and  it 
ought  not  to  overthrow  that  part  of  the  award  which  is  valid. 

The  2d  error  assigned  is  thus:  Sheppard  pleaded  payment  of 
the  8227  awarded  against  him,  and  gave  notice  that  he  would  set 
off  against  it  three  sealed  bills,  which  he  held  as  assignee  against 
Stites,  who  made  them.  On  the  trial,  he  produced  and  proved 
the  bills  and  assignments,  but  was  not,  allowed  to  set  them  ofl 
against  the  plaintiff's  demand,  because  they  were  not  drawn 
payable  to  assigns.  For  this  reason  the  court  rejected  them,  and 
in  this,  I  think,  they  mistook  the  law. 

The  statute  (Rev.  Laws  305,  sec.  2.)  enacts,  "that  assignments 
of  bills,  bonds  and  other  writings  obligatory  for  the  payment  of 
money,  shall  be  good  and  effectual  in  law,"  and  that  the  assignee 
may  maintain  an  action  thereon  in  his  own  name,  allowing,  &o. 
This  language  comprehends  all  sealed  bills  of  every  kind,  pro 
vided  they  are  for  the  payment  of  money,  and  I  am  not  aware 
of  any  decision  narrowing  the  words  of  the  act.  The  case  in  1 
Pen.  142,  was  a  bond  for  delivery  of  boards,  and  did  not  come 
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within  the  words  of  the  statute.  In  the  case  of  Reed  v.  Bain- 
bridge,  (1  South.  357.)  Judge  Rossell,  speaking  on  the  subject  of  a 
bond  payable  to  Reed  or  his  assigns,  says  the  legislature  saw  the 
absurdity  of  shackling  instruments,  assignable  on  the  face  of  them, 
by  the  antiquated  rules  of  the  common  law,  but  says  nothing 
about  instruments,  not  assignable  on  the  face  of  them,  such  a  case 
not  being  then  before  him  ;  but  the  good  policy  of  the  statute  in 
making  all  bills  assignable  may  be  inferred  from  every  argument 
he  afterwards  uses;  he  reprobates  a  fictitious  action  in  the  name 
of  the  assignor,  while  the  assignee  has  all  the  interest ;  he  con- 
siders the  old  objection  about  maintenance  as  being  done  away  by 
the  recognition  of  the  assignee's  equitable  right  to  the  money, 
nay  he  concludes,  that  as  the  reason  on  which  maintenance  rested 
was  done  away,  the  legislature  wisely  determined  that  the  law  of 
maintenance  should  cease,  and  they  annexed  the  legal  to  the 
equitable  right  of  the  assignee.  Now  the  common  law  doctrine  of 
maintenance  forbids  assignments  of  bills  payable  to  assigns  as 
much  as  those  not  payable  to  assigns;  both  kinds  produced  ficti- 
tious actions  when  assigned  and  separated,  the  legal  from  the 
equitable  interest;  the  whole  reasoning  of  the  court  applies  to 
bills  not  assignable  on  their  face,  as  fully  as  to  those  which  are  so ; 
and  neither  this  case,  nor  any  other  decision  has  abridged  the 
meaning  of  this  valuable  statute.  It  is  a  remedy  for  many  griev- 
ances, and  merits  a  very  liberal  construction  ;  it  abolishes  the 
antiquated,  useless,  and  inconvenient  practice  of  suing  in  the  name 
of  the  assignor,  when  he  has  no  interest  in  the  suit ;  it  saves  the 
necessity  of  suing  three  actions,  as  in  this  case,  where  one,  or  a 
Bet-off  in  lieu  of  one,  will  suffice  the  ends  of  justice  ;  it  unites  the 
legal  and  the  equitable  interest,  and  is  of  the  utmost  utility  and 
public  advantage.  It  makes  all  bill's  for  the  payment  of  money 
assignable,  without  reference  to  their  unessential  phraseology  of 
order,  beai'er,  heirs,  executors,  administrators  or  assigns,  and  gives 
a  direct,  instead  of  an  oblique  remedy  against  the  maker,  reserv- 
ing to  him  every  equitable  defence.  The  defendant  was  entitled, 
by  law,  to  set  off  these  bills  which  were  overruled  below,  and  for 
this  error  I  think  the  judgment  ought  to  be  reversed. 

Judgment  reversed. 

CITED  IN  Allen  v.  Pancoast,  Spen.  72.  McKeen  v.  Allen,  2  Harr.  509.  Win- 
field  v.  Mayor;  &c.  of  City  of  Hudson,  4  Dutch.  264.  HOT.  Can.  & 
BKg  Co.  v.  Fisher,  1  'Stock.  667,  6S8. 
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CHAUNCEY  GRISWOLD  against  ELIJAH  WARD,  administrator,  with  the 
will  annexed,  of  Benjamin  Burroughs,  deceased. 

Ilf   ERKOB   TO    THE   COMMOH    PLEAS   Of    MORRIS. 

In  an  action  of  assumpsit,  brought  by  an  administrator  against  the  drawer 
of  a  promissory  note  given  to  the  intestate,  the  drawer  may,  under  the  plea  of 
payment,  prove  payments  made  by  him  to  the  children  and  heirs  of  the  intes- 
tate, in  pursuance  of  the  request  and  direction  of  the  administrator. 

This  was  an  action  of  assumpsit;  plea  general  issue  and  pay- 
ment. Elijah  Ward,  the  plaintiff  below,  sued  Griswold  on  a 
promissory  note,  drawn  by  Ohauncey  Griswold,  payable  to 
Benjamin  Burroughs,  or  order,  for  $250.  This  note  was  endorsed 
by  Benjamin  Burroughs,  and  was  proved  and  read  in  evidence 
on  the  trial  below,  on  the  part  of  the  plaintiff,  Elijah  Ward. 
There  was  also  an  endorsement  on  the  said  note,  in  the  words 
and  figures  following :  "  Received  of  Elijah  Ward,  administrator, 
with  the  will  annexed,  of  Benjamin  Burroughs,  deceased,  his 
note  for  two  hundred  and  seventy-six  dollars  and  twenty-five 
cents,  dated  9th  August,  1817,  payable  two  years  after  date, 
•with  interest  from  date,  which,  when  paid,  is  in  full  of  the 
within  note,  and  which  said  note  is  endorsed  by  Samuel  Bur- 
roughs. Received  for  Mechanics'  Bank,  New  York. — Eliaa 
Vanarsdale,  attorney  for  said  bank."  Here  Elijah  Ward,  on  the 
trial  below  rested  his  case. 

Chauncey  Griswold,  the  defendant  below,  then  offered  to 
prove,  by  Susan  Cutler,  one  of  tho  children  and  heirs  of  Ben- 
jamin Burroughs,  that  she  had  received  payment  from  the  said 
Chauncey  for  her  share  of  said  note,  and  that  Elijah  Ward  had 
directed  Chauncey  Griswold  to  pay,  and  the  heirs  to  receive, 
what  they  should  agree  upon  in  satisfaction  of  said  note.  Elijah 
Ward  then  objected  to  the  witness,  on  account  of  interest,  and 
the  court  decided  that  the  witness  was  incompetent,  and  rejected 
her  testimony.  Chauncey  Griswold  then  gave  to  the  witness  a 
release,  and  again  offered  her  as  a  witness  to  prove  tho  forego- 
ing facts.  Elijah  Ward  again  objected,  and  the  court  again 
rejected  the  witness.  And  the  court  further  decided,  that  it  was 
incompetent  for  the  said  Chauncey  to  prove  any  of  the  above 
stated  facts,  under  tho  pleadings  in  the  cause ;  that  it  was  incom- 
petent for  him,  the  said  Chauncey,  to  show  any  payments,- 
except  such  as  were  made  to  Benjamin  Burroughs,  in  his  lifetime. 
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The  defendant  then  offered  to  prove,  by  Chauncey  Griswold, 
that,  shortly  before  the  commencement  of  the  suit,  Elijah  Ward 
went  to  the  house  of  Chauncey  Griswold,  the  defendant,  and 
told  Chauncey  that  the  children  of  Benjamin  Bui  roughs  were 
calling  on  him  for  the  money  mentioned  in  the  said  note,  and 
requested  Chauncej'  to  make  some  arrangement  with  the  chil- 
dren of  Benjamin  Burroughs;  that  any  arrangement  and  settle- 
ment that  Chauncey  might  make  with  the  said  children,  he, 
Ward,  would  agree  to.  To  all  which  last  mentioned  facts,  so 
offered  to  be  proved,  the  said  Elijah  objected,  and  the  court 
sustained  the  objection  of  the  said  Elijah,  and  would  not  allow 
or  permit  the  said  Chauncey  to  prove  the  same. 

The  said  Chauncey,  on  the  trial  of  the  cause  before  the  com* 
below,  exceptcd  to  the  said  opinions  of  the  court,  and  prayei 
that  his  exceptions  might  be  allowed  and  sealed,  and  they  were 
allowed  and  sealed  accordingly.  The  jury  found  a  verdict  foi 
the  plaintiff;  whereupon  Griswold  brought  a  writ  of  error  to 
this  court,  and  assigned,  among  others,  the  following  errors: 

1.  That  the  court  would  not  permit  the  said  Chauncey  tc 
prove  any  payments,  except  such  as  were  made  to  the  saio 
Benjamin  in  his  lifetime. 

2.  That  the  court  would  not  permit  the  said  Chauncey  to. 
prove  that  the  said  Elijah,  after  he  took  up  the  said  note,  ana 
before  the  commencement  of  the  suit,  told  the  said  Chauncey 
that  the  children  of  the  said  Benjamin  were  calling  on  him,  the 
said  Elijah,  for  the  money  mentioned  in  the  said  note;   that  the 
said  Elijah  requested  the  said  Chauneey  to  pay  off  and  satisfy 
the  children  of  the  said  Benjamin  the  moneys  mentioned  in  the 
said  note,  and  that  the  said  Chauncey  had  paid  off  and  satisfied 
the  said  children  of  the  said  Benjamin,  the  moneys  mentioned 
in  the  said  note. 

Scudder,  for  the  plaintiff  in  error. 

PER  CURIAM.  The  court  erred  in  not  receiving  the  evidence 
offered  to  prove  payments  to  the  children  of  the  payee  of  the 
note;  therefore, 

Let  judgment  be  reversed. 
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DEBORAH  BLIGHT  against  DAVID  MEEKER  and  JON.  I.  MEEKEE. 

ON   CERTIOEARI. 

It  is  improper  to  issue  a  warrant  to  arrest  a  female  for  debt,  the  procesa 
Bhould  be  by  summons. 

This  is  a  certiorari  to  the  Essex  Common  Pleas,  to  bring  up 
a  judgment  given  by  the  Common  Pleas  upon  an  appeal  from 
the  court  for  the  trial  of  small  causes.  From  the  justice's  tran- 
script and  papers  sent  up,  it  appeared,  that  one  of  the  plaintiffs 
went  before  the  justice  and  made  oath  of  their  debt,  and  that 
they  would  bo  in  danger  of  losing  their  debt  if  process  against 
the  defendant  should  be  by  summons;  that  the  justice  thereupon 
issued  a  warrant  against  the  defendant,  for  one  hundred  dollars; 
that  the  constable,  on  the  same  day,  arrested  the  defendant,  and 
took  a  bond,  with  security,  for  her  appearance  before  the  justice, 
to  answer,  &c.  The  defendant  appeared  before  the  justice,  and 
pleaded,  that  she  was  a  female,  and  not  liable  to  be  arrested  by 
warrant;  which  plea  the  justice  overruled,  and,  after  hearing 
the  proof  in  support  of  the  plaintiffs'  account,  gave  judgment 
in  their  favour  for  ninetj'-nine  dollars  and  ninety-two  cents,  debt, 
and  seventy-eight  cents,  costs. 

The  defendant  appealed,  and  upon  the  trial  of  the  appeal 
before  the  Common  Pleas,  the  appellant  (who  is  the  plaintiff  in 
certiorari)  moved  to  nonsuit  the  appellees,  upon  the  same  ground 
taken  before  the  justice,  to  wit,  that  the  appellant,  being  a  female, 
was  not  liable  to  be  arrested  by  warrant;  which  motion  the  court 
overruled,  and  affirmed  the  judgment  of  the  justice,  with  costs,  &c. 

Cfietivood,  moved  to  reverse  the  judgment  of  the  Common  Pleas, 
upon  the  ground,  that  the  original  process  issued  by  the  justice 
against  the  defendant  was  a  warrant.  This,  he  said,  could  not  be 
done,  for  our  statute  (Rev.  Laws  652,  sec.  6.)  enacted,  that,  "it 
should  not  be  lawful  to  confine  the  person  of  any  female  for 
debt,"  and  if  the  plaintiff  could  be  taken  upon  a  warrant,  this 
law  would  bo  defeated. 

Scudder,  contra,  contended,  that  the  confinement  for  debt, 
mentioned  in  the  act,  meant  only  such  a  confinement  as  would 
enable  the  person  confined  to  apply  for  the  benefit  of  the  insol- 

VOL.  n.  a 
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vent  law,  and  did  not  extend  to  the  arrest  of  a  woman  upon  a 
warrant. 

PER  CURIAM.  Both  the  courts  did  wrong;  an  arrest  is  an  im- 
prisonment, and  comes  within  the  meaning  of  the  act.  The 
issuing  of  a  warrant  against  a  woman  was  therefore  improper. 

Let  the  judgment  be  reversed. 


JACOB  RIDGWAY  against  JOSHUA  FORSYTH. 

1.  If  the  condition  precedent  be  a  mere  simple  act  in  pais,  of  which  the  jury 
are  to  judge  the  plaintiff  may  aver  performance  generally,  in  the  words  of  the 
condition.     But  if  the  act  or  thing  to  be  done  involves  in  it  a  question  of  law, 
as  to  what  shall  or  shall  not  not  be  considered  a  performance,  of  which  the  court 
is  to  judge,  then  an  averment  of  performance  generally,  in  the  words  of  the 
condition,  is  not  enough;  but  the  party  must  go  farther,  and  allege  specially 
what  has  been  done,  that  the  court  may  judge  whether  it  amount  to  a  perform- 
ance or  not. 

2.  Where  the  condition  precedent  was,  that  the  plaintiff  should  take  the 
"  necessary  legal  steps  to  enforce  payment,  an  averment  that  he  did  take  thrj 
necessary  legal  steps,  is  insufficient;"  he  should  set  out  what  steps  he  took. 

The  nature  of  this  case  fully  appears  in  the  opinion  of  the 
Chief  Justice. 

Brown  &  Swing,  for  plaintiff;   Wall,  for  defendant. 

KIRKPATRICK  C.  J.  The  instrument  upon  which  this  action 
is  founded,  is  the  assignment  of  a  bond  given  by  one  Barzillai 
Wright  to  Joshua  Forsyth,  the  defendant.  The  bond  is  dated 
January  1,  1817,  and  is  conditioned  for  the  payment  of  83210, 
with  interest,  on  the  first  day  of  April,  1818.  The  assignment  is 
dated  April  11,  1817,  and,  among  other  things,  contains  the  fol- 
lowing words,  viz. — "That  I  will  guarantee  the  payment  of  the 
money  due  and  to  become  due  on  the  said  bond,  it  being  under- 
stood that  the  said  Jacob  Ridgway,  his  executors,  administra- 
tors, and  assigns  shall,  as  soon  as  the  money  on  the  said  bond 
shall  become  due,  take  the  necessary  legal  steps  to  enforce  the 
payment  thereof  by  the  said  Barzillai  Wright,  and  that  I  am 
•only  to  be  called  upon  in  the  event  of  his  inability  to  pay." 

The  plaintiff,  in  his  declaration,  avers  performance  of  this  con- 
.dation,  in  these  words: — "And  the  said  Jacob  Ridgway,  in  fact, 
,  that  as  soon  as  the  money  in  the  said  bond  or  writing  ob- 
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ligatory  became  due,  agreeably  to  the  condition  thereof,  he,  the 
said  Jacob  Ridgway,  did  take  the  necessary  legal  steps  to  en- 
force the  payment  thereof  by  the  said  Barzillai  Wright,  to  wit, 
at  Mount  Holly,  in  the  county  aforesaid,  and  so  that  he  hath 
well  and  truly  performed,"  &c. 

The  defendant  pleads  four  pleas,  viz, — 1.  Non  est  factum. 

2.  That  the  said  Jacob  Ridgway,  did  not,  as  soon  as  the  said 
money  became  due  on  the  said  bond,  take  the  necessary  legal 
steps  to  enforce   the   payment   thereof  by  the  said   Barzillai 
Wright,  but  refused,, and  still  refuses,  so  to  do;   and  that  the 
said  covenant  being  a  condition  precedent,  the  said  defendant  is 
not  bound  to  fulfil,  &c.,  and  concludes  with  a  verification,  and 
prays  judgment,  &c. 

3.  That  the  said  Jacob  Ridgway  did  not,  on  the  first  day  of 
April,  1818,  when  the  money  became  due,  or  at  any  time  after- 
wards, commence  an  action  at  law  against  the  said  Barzillai 
Wright,  according  to  the  tenor  of  his  covenant,  which,  being  a 
condition  precedent,  the  said  defendant  ought  not  to  be  bound, 
and  conclude*  as  before. 

4.  That  the  said  Jacob  Ridgway,  did  not,  as  soon  as  the  said 
money  became  due  on  the  said  bond,  viz.  on  the  first  day  of 
April,  1818,  or  at  any  time  afterwards,  take  the  necessary  legal 
steps,  &c.,  and  concludes  to  the  court  as  before. 

To  these  three  last  pleas  there  are  special  demurrers,  and  for 
cause  it  is  assigned,  that  the  second  is  argumentative,  and  con- 
cludes to  the  court ;  that  the  third  is  argumentative,  double,  and 
concludes  to  the  court;  and  that  the  fourth  concludes  to  the 
court,  and  not  to  the  country. 

It  is  pretty  obvious  that  these  pleas  are  drawn,  not  with  intent 
to  rest  upon  them  in  the.  defence,  but  rather  to  test  the  suffi- 
ciency of  the  plaintiff's  declaration.  For  if  the  averment  in  the 
declaration  be  good,  according  to  the  rules  of  pleading,  the  de- 
fendant must  have  tendered  an  issue  upon  it,  either  in  matter  of 
fact  or  matter  of  law.  It  must  either  have  denied  the  perform- 
ance as  averred,  and  put  himself  upon  the  jury,  as  to  the  fact, 
or  ho  must  have  admitted  the  performance  as  averred,  and  put 
himself  upon  the  court,  as  to  the  law.  But  he  has  done  neither. 
Tire  question,  therefore,  will  be  upon  the  declaration. 

It  is  a  rule  in  pleading,  that  the  plaintiff,  in  his  declaration, 
must  aver  every  thing  that  is  necessary  to  maintain  his  action. 
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In  all  cases,  therefore,  where  the  right  of  action  depends  upon 
a  condition  precedent,  he  must  aver  the  performance  of  that  con- 
dition, by  whomsoever  it  is  to  be  performed.  Ughtreds  case,  7 
Co.  10  a.  The  averment  in  the  plaintiff's  declaration  is  in  tho 
nature  of  a  plea  of  performance,  and  must  have  all  the  qualities 
of  such  a  plea.  If  the  condition  precedent  be  in  the  affirmative, 
as  that  the  plaintiff  shall  do  a  certain  act  or  thing  which  is  a  mere 
simple  mattter  in  pais,  of  which  the  jury  are  to  judge,  he  may 
plead  performance  generally,  in  the  words  of  the  condition  ;  but 
if  the  act  or  thing  to  be  done  be  such  as  necessarily  involves  in 
it  a  question  of  law,  as  to  what  shall  or  shall  not  be  considered 
as  a  performance,  of  which  the  court  is  to  judge,  then  an  aver- 
ment of  performance  generally,  in  the  words  of  the  condition,  is 
not  enough;  but  the  party  must  go  farther,  and  allege,  specially, 
what  has  been  done,  that  the  court  may  judge  whether  it  amounts 
to  a  performance  or  not.  And  of  this  our  books  afford  many 
examples;  as  if  a  condition  be  to  levy  a  fine,  to  suffer  a  nonsuit, 
to  make  a  bond,  or  release,  or  discharge,  or  acquittance,  or  to  per- 
form a  will,  &c.  In  these,  and  cases  like  these,  the  party  must 
aver  specially,  and  shew  to  the  court,  in  particular,  what  was 
done,  so  that  they  may  judge  whether  the  condition  has  been 
performed  or  not. 

The  words  of  the  condition  precedent,  in  this  case,  are  of  this 
nature.  What  arc,  and  what  are  not  legal  steps  to  enforce  pay- 
ment, is  a  question  of  law,  which  must  be  determined  by  the 
court,  and  can,  by  no  form  of  pleading,  be  put  upon  the  jury. 
It  is  manifest,  therefore,  that  the  steps  which  have  been  taken 
to  enforce  the  payment  must  be  laid  before  the  court  in  pleading, 
otherwise  they  have  no  grounds  upon  which  they  can  possibly 
form  a  judgment. 

I  am  of  opinion,  therefore,  that  the  declaration,  in  this  respect, 
is  bad,  and  that  there  must  be  judgment  for  the  defendant. 

FORI>  J.  The  second,  third,  and  fourth  pleas  in  this  cause,  to 
which  the  plaintiff  has  put  in  demurrers,  are  manifestly  vicious, 
for  the  reasons  specially  assigned,  therefore  the  plaintiff  must 
have  judgment,  provided  he  has  set  out  a  legal  cause  of  action 
in  his  declaration  :  the  defendant  contends  he  has  not.  The  sub- 
stance of  the  declaration  is,  that  the  defendant  assigned  an  obli- 
gation of  one  Wright  to  the  plaintiff,  and  covenanted  to  guaranty 
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the  payment  of  it,  provided,  as  soon  as  the  money  became  due 
on  the  obligation,  the  plaintiff  would  take  the  "necessary  legal 
steps  to  enforce  payment  thereof  by  Wright;"  and  the  plaintiff 
avers  that  he  did  "take  legal  steps  to  enforce,"  &c.,  but  he  does 
not  set  forth  what  steps  were  taken ;  he  says  they  were  legal, 
and  wants  the  court  to  say  so  ;  but  the  court  must  be  shewn  what 
the  steps  were,  or  they  cannot  pronounce  them  legal,  and  con- 
sequently cannot  see  a  lawful  cause  of  action.  Where  a  plaintiff's 
right  to  recover  depends  on  his  own  performance  of  an  act,  he 
must  shew  a  good  performance.  Cro.  Eliz.  292,  and  the  cases 
collected  in  Chitty  234,  are  directly  to  this  point,  and  place  the 
insufficiency  of  the  declaration  beyond  a  doubt. 

Let  judgment  be  entered  for  the  defendant. 
EOSSELL  J.  concurred. 
Judgment  for  defendant. 


THE  STATE  against  JEREMIAH  J.  FOSTER. 

QUO   WARRANTO. 

1.  If  twenty-eight  votes  are  given  in  joint-meeting  for  A.  to  be  clerk  of 
31oucester,  (being  a  majority  of  all   the  votes  present)   and   the   chairman 
declares  that  no  election  has  been  made,  and  upon  a  re-ballot  thirty-one  of  the 
members  of  joint-meeting  vote  for  B.  for  the  same  office,  and  B.  is  commis- 
sioned by  the  governor,  and  enters  upon  the  duties  of  said  office,  an  informa- 
tion in  the  nature  of  a  quo  warranto  will  not  lie  by  A.  against  B. 

2.  All  deliberate  bodies  have  a  right  to  re-consider  their  proceedings  as  often 
as  they  think  proper,  and  it  is  the  final  result  only  which  is  to  be  regarded  as 
the  thing  done. 

This  was  an  information  in  the  nature  of  a  quo  warranto, 
filed  by  the  Attorney-General  at  the  relation  of  Ephraim  Miller, 
esquire,  against  Jeremiah  J.  Foster,  charging,  that  the  said  Jere- 
miah J.  Foster  had  used  and  enjoyed,  without  any  warrant  or 
lawful  authority,  the  office  of  clerk  of  the  county  of  Gloucester, 
and  had  usurped,  intruded  into,  and  unlawfully  held  the  same. 
To  this  information,  the  defendant  pleaded,  "that  ho  ought  not 
to  be  impeached  or  impleaded  by  reason  of  the  premises  in  the 
paid  information,  because  ho  says,  that  by  the  constitution  and 
laws  of  the  state  of  New  Jersey,  the  right,  power,  and  authority 
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to  appoint  to  the  said  office  of  clerk,  is  vested,  without  appeal  or 
control,  jointly  in  the  legislative  council  and  general  assembly  of 
the  said  state;  and  that  the  right,  power,  and  authority  to  com- 
mission the  persons  so  appointed  to  said  office  jointly  by  the  said 
legislative  council  and  general  assembh*,  are,  by  the  said  consti- 
tution and  laws  of  said  state,  vested  absolutely  in  the  governor 
of  the  said  state;  and  that  at  a  joint-meeting  of  the  said  legisla- 
tive council  and  general  assembly  of  said  state,  on  the  27th  of 
October,  1821,  the  said  legislative  council  and  general  assembly 
did,  by  a  majority  of  votes,  jointly  elect  and  appoint  the  said 
Jeremiah  J.  Foster  to  be  the  clerk  of  the  Common  Pleas  of  the 
said  county  of  Gloucester ;  and  that,  in  obedience  to  the  said 
appointment,  the  governor  did,  in  due  form  of  law,  commission 
the  said  Jeremiah  J.  Foster  to  be  the  clerk  of  the  said  court." 

The  Attorney-General  replied,  "that  true  it  was,  as  alleged  in 
the  said  plea,  that  at  a  joint-meeting  of  the  said  legislative  coun- 
cil and  general  assembly,  held  at  Trenton  on  the  said  27th  of 
October,  1811,  the  said  legislative  council  and  general  assembly 
did  proceed  to  elect  and  appoint  a  person  to  be  the  clerk  of  the 
Court  of  Common  Pleas  of  the  county  of  Gloucester."  But  the 
said  Attorney-General  saith,  "  that  the  said  legislative  council 
and  general  assembly  having  proceeded  to  elect  and  appoint,  as 
aforesaid,  there  were  then  and  there  present,  of  the  said  legisla- 
tive council  and  general  assembly,  in  joint-meeting  assembled, 
fifty -five  members,  and  that  of-  the  said  fifty-five  members, 
twenty-eight  did  vote  for  the  said  Ephraim  Miller  to  be  clerk 
of  the  Court  of  Common  Pleas  of  the  county  of  Gloucester,  and 
twenty-seven  of  the  said  members  did  vote  for  the  said  Jeremiah 
J.  Foster,  and  that  the  said  Ephraim  Miller  was  then  and  there, 
by  a  majority  of  votes  as  aforesaid,  and  according  to  the  consti- 
tution and  laws  of  the  state,  appointed  to  be  clerk  of  the  said 
Court  of  Common  Pleas,  and  was  thereby  entitled  to  have  been 
commissioned,  and  ought  to  have  been  commissioned  clerk  of 
the  said  court." 

And  the  said  Attorney-General  further  saith,  "that  notwith- 
standing he,  the  said  Ephraim  Miller,  was  then  and  there  elected 
and  appointed  to  be  clerk,  as  aforesaid,  and  the  power  and 
authority  of  the  said  legislative  council  and  general  assembly,  in 
joint-meeting  assembled,  in  this  behalf  had  been,  as  aforesaid, 
exercised  and  performed,  and  the  said  Ephraim  Miller  then  and 
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there  entitled  to  be  commissioned,  as  aforesaid,  and  to  continue 
in  the  said  office  for  five  years,  and  not  liable  to  be  dismissed 
from  the  said  office,  but  on  being  adjudged  guilty  of  misbehav- 
iour by  the  council,  on  an  impeachment  of  the  assembly;  tho 
said  legislative  council  and  general  assembly  of  the  said  state  of 
New  Jersey,  afterwards,  to  wit,  on  the  same  day  and  year  afore- 
said, and  after  an  adjournment  of  the  said  joint-meeting  made, 
did,  without  power  or  authority,  and  contrary  to  the  constitution 
of  the  said  state,  direct  the  secretary  of  the  said  joint-meeting 
again  to  call  the  said  joint-meeting,  and  the  said  call  being  so 
made  of  the  members  of  the  said  legislative  council  and  general 
assembly  then  present,  the  same  fifty-five  members  herein  before 
mentioned  being  then  and  there  present,  twenty-one  members 
did  vote  for  the  said  Ephraim  Miller  to  be  clerk  of  the  said 
Inferior  Court  of  Common  Pleas  of  the  said  county  of  Glouces- 
ter, and  thirty-one  of  the  said  members  did  then  and  there  vote 
for  the  said  Jeremiah  J.  Foster  to  be  clerk  of  the  said  Inferior 
Court  of  Common  Pleas  of  Gloucester;  and  it  was  then  and 
there  announced  that  the  said  Jeremiah  J.  Foster  had  a  majority 
of  the  whole  number  of  votes,  and  was  declared  duly  elected." 
And  the  said  Attorney-General  further  saith,  "that  under  the 
colour  of  the  proceedings  so  had,  as  aforesaid,  his  Excellency 
Isaac  II.  Williamson,  esquire,  then  and  still  being  governor  of 
the  said  state,  in  the  said  plea  mentioned,  without  power  or 
authority,  and  contrary  to  the  constitution  of  the  said  state,  did, 
by  commission  under  his  hand,  and  under  the  great  seal  of  tho 
said  state,  as  in  the  said  plea  mentioned,  commission  him,  the- 
said  Jeremiah  J.  Foster,  to  be  clerk  of  the  said  Inferior  Court 
of  Common  Pleas  of  Gloucester,  and,  under  colour  of  the  said 
commission,  the  said  Jeremiah  J.  Foster  hath,  for  tho  whole 
term  in  tho  said  information  above  mentioned  upon  the  said 
state,  usurped,  intruded  into,  and  unlawfully  held  and  executed 
the  said  offices." 

The  defendant  rejoins,  "true  it  is,  that  tho  said  joint-meeting, 
so  constituted  as  aforesaid,  did  proceed  to  vote  for,  and  elect,  a 
clerk  of  the  said  court,  in  and  for  the  county  of  Gloucester,  yet, 
for  rejoinder  in  this  behalf,  ho  says,  that  at  tho  first  vote  had 
and  taken  for  clerk,  as  aforesaid,  ten  of  the  said  members  did 
vote  for  one  Thomas  Ilcndry,  to  be  such  clerk  as  aforesaid  ;  thir- 
teen others  of  said  members  did  vote  for  ono  Samuel  .Kille,  to  bo 
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such  clerk  as  aforesaid;  sixteen  other  of  said  members  did  vote 
for  the  said  Ephraim  Miller,  to  be  such  clerk  as  aforesaid ;  and 
fourteen  others  of  said  members  did  vote  for  the  said  Jeremiah 
J.  Foster  to  be  such  clerk  as  aforesaid ;  whereupon,  and  before 
any  person  whatever  was  duly  appointed  as  such  clerk  as  afore- 
said, and  while  the  election  for  the  said  clerk  was  incomplete 
and  undetermined,  and  yet  under  the  control  of  the  said  joint- 
meeting,  it  was  resolved  by  the  said  joint-meeting,  that  neither 
of  the  candidates  so  voted  for  was  elected  to  be  such  clerk  as 
aforesaid,  and  that  the  said  joint-meeting  would  proceed  to  vote 
a  second  time  for  said  clerk;  and  the  secretary  of  said  joint- 
meeting  was  directed  to  call  again  the  names  of  the  said  mem- 
bers ;  and  the  same  being  called,  upon  the  said  second  vote, 
twenty-eight  of  said  members  did  vote  for  the  said  Ephrairn 
Miller  to  be  such  clerk  as  aforesaid,  and  twenty-seven  of  said 
members  did  vote  for  the  said  Jeremiah  J.  Foster  to  be  such 
clerk  as  aforesaid ;  whereupon  the  said  clerk  having  read  over 
the  names  of  the  members  so  voting  as  aforesaid,  and  announced 
the  numbers  voting  for  each  of  said  persons,  the  chairman  of 
said  joint-meeting  did,  as  such  chairman  and  presiding  officer 
of  said  joint-meeting,  declare  that  there  was  no  election  and 
appointment  of  any  person  to  be  such  clerk  as  aforesaid,  and  did 
thereupon  propose  to  the  said  joint-meeting  the  following  ques- 
tion, viz.  'Will  the  joint-meeting  proceed  to  another  vote  for 
clerk  of  the  county  of  Gloucester?'  which  said  question  was  then 
and  there  decided,  by  the  said  joint-meeting,  in  the  affirmative, 
no  member  voting  in  the  negative ;  whereupon,  and  before  any 
person  whatever  was  duly  appointed  as  such  clerk  as  aforesaid, 
and  while  the  election  for  the  said  clerk  was  incomplete  and 
undetermined,  and  yet  under  the  control  of  the  said  joint-meet- 
ing, the  secretary  of  the  said  joint-meeting  was  then  and  there 
directed  again  to  call  the  names  of  the  said  members  for  a  third 
vote  for  such  clerk  as  aforesaid,  and  the  same  being  legally  called, 
twenty-eight  of  said  members,  upon  the  said  third  vote,  did  vote 
for  the  said  Ephraim  Miller  to  be  such  clerk  as  aforesaid,  and 
twenty-seven  of  said  members  did  vote  for  the  said  Jeremiah  J. 
Foster  to  be  such  clerk  as  aforesaid  ;  whereupon  the  said  secre- 
tary having  read  over  the  names  of  the  members,  so  voting  as 
aforesaid,  and  announced  the  number  voting  for  each  of  said 
persons,  the  said  chairman,  as  such  chairman  and  presiding  offi- 
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oer  of  said  joint-meeting,  again  did  declare  that  there  had  been 
no  election  or  appointment  of  such  clerk  as  aforesaid,  and  did 
thereupon  again  propose  to  the  said  joint-meeting  the  said  ques- 
tion, viz.  'Will  the  joint-meeting  proceed  to  another  vote  for 
clerk  of  the  county  of  Gloucester?'  which  said  question  was  then 
and  there  decided  by  the  said  joint-meeting  in  the  affirmative,  no 
member  voting  in  the  negative;  whereupon,  and  before  any  per- 
son whatever  was  duly  appointed  as  such  clerk  as  aforesaid,  and 
while  the  election  for  the  said  clerk  was  incomplete  and  unde- 
termined, and  yet  under  the  control  of  the  said  joint-meeting, 
the  said  secretary  was  then  and  there  directed  to  call  the  names 
of  said  members  for  a  fourth  vote  for  such  clerk  as  aforesaid." 

And  the  said  defendant  further,  for  rejoinder,  saith,  "that  after 
the  said  secretary  had  called  a  part  of  the  names  of  the  said 
members  of  said  joint-meeting,  for  a  fourth  vote  for  such  clerk 
as  aforesaid,  and  the  said  members,  so  called,  had  voted,  one  of 
the  members  of  said  joint-meeting  objected  to  the  said  secreta- 
ry's proceeding  to  call  the  said  names  of  the  said  members,  and 
insisted  that  the  decision  of  the  said  meeting  upon  said  election 
had  been  incorrect,  and  that  the  said  Ephraim  Miller  was  duly 
elected  clerk  as  aforesaid,  and  proposed  to  said  meeting,  that  the 
names  of  the  said  members  be  no  further  called,  which  being 
agreed  to  by  said  meeting,  the  said  member  did  then  move  the 
following  question,  viz.  'Is  the  said  decision,  so  as  aforesaid 
made,  correct?'  and  the  same,  being  by  the  said  joint-meeting 
discussed  and  considered,  was  thereupon  duly  proposed  by  the 
said  chairman,  and  determined  by  the  said  meeting  in  the  affir- 
mative, a  large  majority  of  said  meeting  then  and  there  voting 
in  the  affirmative  of  said  question,  so  as  aforesaid  put  and  pro- 
posed by  the  said  chairman  ;  whereupon  one  of  the  members  of 
said  joint-meeting  did  thereupon  propose  and  move,  that  the 
election  of  said  clerk  be  indefinitely  postponed,  which  said  mo- 
tion, being  in  due  form  proposed  to  said  meeting,  was,  by  a  largo 
majority  of  the  votes  of  said  members,  decided  in  the  negative; 
whereupon,  the  following  question,  being  put,  viz.  'Will  the 
joint-meeting  now  proceed  to  another  vote  for  clerk  of  the  said 
county  of  Gloucester?'  it  was  then  and  there  decided  in  the  affir- 
mative, a  large  majority  of  said  joint-meeting  voting  therefor;  and 
thercupori,  and  before  any  person  whatever  was  duly  appointed 
as  such  clerk  as  aforesaid,  <vnd  while  the  election  for  the  said 
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clerk  was  incomplete  and  undetermined,  and  yet  under  the  con- 
trol of  the  said  joint-meeting,  the  secretary  of  said  joint-meeting 
was  directed  again  to  call  the  names  of  said  members  for  a  fourth 
vote  for  such  clerk  as  aforesaid,  and  the  same  being  called,  thirty- 
one  of  the  members  did  then  and  there  vote  for  and  elect  the 
Baid  Jeremiah  J.  Foster  to  be  such  clerk  as  aforesaid,  and 
twenty-four  of  said  members  did  then  and  there  vote  for  the 
said  Ephraim  Miller  to  be  such  clerk  as  aforesaid,  and  it  was 
then  and  there  announced  and  declared  by  the  said  joint-meeting, 
that  the  said  Jeremiah  J.  Foster  was  duly  elected  and  appointed 
to  be  such  clerk  as  aforesaid,  and  the  said  joint-meeting  having 
so  announced  and  declared,  did  thereupon  adjourn  sine  die,  and 
the  said  Jeremiah  J.  Foster  was  duly  commissioned  by  his  excel- 
lency the  governor  of  this  state,  as  in  the  plea  of  this  defendant 
alleged  and  stated,  which  are  the  same  election  and  appointment 
mentioned  in  the  plea  and  replication  aforesaid  ;  wherefore  the 
said  Jeremiah  J.  Foster  saith,  that  the  said  Ephraim  Miller  was 
not  then  and  there  appointed  to  be  clerk  as  aforesaid,  and  enti- 
tled to  be  commissioned  as  such  clerk,  and  to  claim,  use,  and 
enjoy  the  said  offices  of  clerk  of  the  Inferior  Court  of  Common 
Pleas  of  Gloucester,  and  to  have  and  enjoy  all  the  powers, 
privileges,  and  emoluments  thereto  of  right  appertaining,  for 
the  time  limited  i-n  the  constitution  of  said  state,  as  he  hath 
done,  and  as  it  was  and  is  lawful  for  him,  the  said  Jeremiah  J. 
Foster,  is  ready  to  verify." 

To  this  rejoinder  there  was  a  demurrer  and  joinder  in 
demurrer. 

Wall,  for  the  relator,  and  in  support  of  the  demurrer,  con- 
tended— 1.  That  a  majority  of  the  votes  of  the  members  of  the 
council  and  assembty,  present  in  joint-meeting,  was  all  that  was 
required  to  make  an  appointment  to  any  office;  and  that  it  was 
not  necessary  that  there  should  be  a  majority  of  the  whole  num- 
ber of  both  houses,  present  and  absent;  that  Ephraim  Miller, 
having  received  the  votes  of  twenty-eight  members  of  the  joint- 
meeting,  which  was  a  majority  of  the  fifty-three  members  pres- 
ent, was  duly  appointed  to  the  office  of  clerk ;  and  that  the  decision 
of  the  chairman  of  the  joint-meeting,  declaring  that  a  majority 
of  the  whole  number  of  members  of  both  houses,  present  and 
absent,  (viz.  the  majority  of  fifty-six  members)  was  requisite 
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to  make  an  appointment,  was  unconstitutional  and  illegal,  and 
that  the  subsequent  proceedings  of  the  joint-meeting,  in  pro- 
ceeding to  vote  again  for  a  clerk,  were  void.  Constitution  of 
New  Jersey,  sec.  7. 

2.  That  when  a  majority  of  votes  had  been  given  for  any  can- 
didate, the  power  of  the  joint-meeting  over  that  appointment 
was  at  an  end ;    the  officer  became  absolutely  entitled  to  the 
office,  and  was  not  removable  by  the  joint-meeting,  but  only  in 
the  manner  pointed  out  by  law.     But  if  the  joint-meeting  could 
rescind  or  recall  their  vote  after  it  had  been  given,  they  might 
turn  out  an  officer  who  had  been  once  duly  appointed.    1  Cranch 
157,  158,  162. 

3.  That  there  was  no  pi-erogative  attached  to  the  joint-meet- 
ing, and  that  they  could  appoint  only  in  the  manner  prescribed 
by  the  constitution.     1  Bl.  Com.  250.     2  Finch  85.     Chit.  Prerog. 
of  the  Crown. 

4.  That  this  court  had  a  perfect  right  to  interfere,  and  declai-e 
the  act  of  the  joint-meeting  to  be  void.     1  Cranch  163,  166,  176, 
177.     2  Dal.  308.     Coxe's  Rep.  2-18,  251.     4  Griffith's  Law  Reg. 
1176.    1  Hals.  Appendix  4.    Rev.  Laics  440.    2  Salk.  304.    1  Wils. 
126-7.     2  Ld.  Ray.  956.     2  Bl.  36. 

5.  That  the  form  of  the  remedy  which  had  been  adopted  was 
the  proper  one.   Rev.  Laws  206-7.   5  Com.  Dig.  title  K.  15,  p.  157. 

L.  H.  Stockton,  contra,  contended,  that  this  court  had  no  juris- 
diction in  a  case  of  this  kind,  and  cited  6  Sac.  Abr.  tit.  Stat.  383. 
1  Show.  455.  Saville  39.  1  Mass.  363.  2  Bur.  746.  Rev.  Laws. 
206.  5  Jac.  L.  D.  tit.  Quo.  War.  371.  5  Com.  Dig.  tit.  Quo.  War. 
A.  161,  164,  c.  3.  3  BL  Com.  262-3-4.  2  Lil.  Abr.  509.  4  Bur. 
2146.  Co.  Lit.  149,  note  1.  Ib.  108.  Cro.  Car.  142.  2.  Ld.  Ray. 
944.  Doug.  580.  1  Term  Rep.  517. 

Mr.  Stockton  was  proceeding  in  his  argument,  when  the  Chief 
Justice  told  him  it  was  unnecessary,  and  said — 

Our  minds  are  made  up  upon  a  point  which  we  suppose  will 
conclude  the  question  before  the  court,  which  is,  that  all  deliber- 
ative assemblies,  during  their  session,  have  a  right  to  do  and 
undo,  consider  and  reconsider,  as  often  as  they  think  proper, 
and  it  is  the  result  only  which  is  done.  In  this  case,  so  long  as 
the  joint-meeting  were  in  session,  they  had  a  right  to  reconsider 
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any  question  which  had  been  before  them,  or  any  vote  which 
they  had  made.  They  did  reconsider  the  vote  they  had  first 
given,  and  they  voted  that  there  should  be  a  re-balloting.  In 
this  view  of  the  subject,  we  are  inclined  to  believe  the,t  there 
was  nothing  illegal  or  unconstitutional  In  the  proceeding  of  the 
joint-meeting,  and  that  the  information  cannot  be  sustained. 

FORD  J.  That  is  my  impression.  The  joint-meeting  were 
deliberating  and  discussing  the  question  which  was  before  them. 
The  chairman  of  the  joint  meeting,  who  is  the  mouth-piece  of 
the  whole  body,  declared,  after  the  first  vote  was  taken,  that 
there  was  no  election;  and  it  is  so  stated  on  their  minutes. 
Thej7  theu  proceeded  to  ballot  again  for  the  clerk.  I  do  not  see 
how  this  court  can  interfere  to  prevent  their  so  doing.  We  hold 
our  proceedings  under  revision  during  the  term;  and  we  do  not 
know  that  we  can  withhold  the  same  right  from  them.  I  think 
that  there  is  no  good  ground  for  the  information. 

EOSSELL  J.  concurred. 

Judgment  for  defendant. 

CITED  IN  Whitney  v.  Van  Buskirk,  11  Vr.  4.67. 


RICHARD  S.  HARTSHORNE  and  HOLMES  VAN  MATER  ads.  PETEE 
JOHNSON,  JOHN  VAN  PELT,  and  MATTHIAS  VAN  BRACKLE. 

1.  A  common  carrier  has  a  lien  on  goods  in  his  possession,  only  for  the  trans- 
portation of  those  particular  goods,  and  not  for  the  transportation  of  other 
goods  also,  which  do  not  remain  in  his  possession. 

2.  Whenever  a  matter  comes  to  be  tried  in  a  collateral  way,  the  judgment  of 
a  court  having  competent  jurisdiction  will  be  received  as  conclusive  evidence  of 
the  matter  so  determined,  and  the  validity  of  the  judgment  will  not  be  questioned. 

This  was  an  action  of  trespass  on  the  case,  brought  by  John- 
son, Van  Pelt,  and  Van  Brackle  against  Hartshorne  and  Van 
Mater,  for  sixty  barrels  of  flour,  sold  and  delivered,  and  was 
tried  before  his  Honour  Justice  Ford,  at  the  Monmouth  circuit, 
and  a  verdict  found  for  the  plaintiffs  for  6621.  A  rule  to  set  this 
verdict"  aside,  and  grant  a  new  trial,  had  been  obtained  at  a 
former  term,  and  was  argued  upon  the  following  report  of  the 
case  agreed  on  by  the  counsel,  ft?.  "The  plaintiffs,  on  the  trial  at 
the  circuit,  gave  in  evidence  the  record  of  an  attachment,  in  tho 
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Supreme  Court,  at  the  suit  of  the  Commercial  Bank  of  Pennsyl- 
vania against  the  goods,  &c.  of  James  Kennedy,  Robert  Ken- 
nedy, and  John  Kennedy,  merchants  in  Pennsylvania,  and  judg- 
ment thereon  in  favour  of  the  bank  for  $1605,  and  (among  other 
creditors)  in  favour  of  John  Yan  Pelt,  for  $ — ,  he  being  one  of  the 
auditors.  The  plaintiffs  then  called  Thomas  Yanderhoof,  clerk 
of  the  plaintiffs,  as  auditors,  in  selling  134  barrels  of  flour  under 
the  attachment,  the  9th  of  July,  1814,  who  swore,  that  all  the 
flour  was  sold  at  auction,  and  60  barrels  struck  off  to  the  defend- 
ants for  $419.10;  that  written  conditions  of  sale  were  put  up 
by  the  plaintiffs;  that  the  flour  was  all  rolled  out  of  the  defend- 
ants' store-house,  and  then  set  up  at  auction,  and  sold  and 
delivered  to  purchasers,  but  no  money  paid  at  the  time  of  delivery. 
The  plaintiffs  then  called  Nicholas  N.  Disborough,  who  swore 
he  was  the  crier;  that  all  the  flour  was  first  rolled  out  of  the 
defendants'  store-house,  for  the  purpose  of  being  sold;  that  6U 
barrels  thereof  was  struck  off  to  the  defendants ;  that  the  auditoru 
sold  the  right  of  the  defendants  in  attachment  to  the  flour,  an<j 
that  he  saw  the  articles  of  sale  posted  up  similar  to  a  copy  pro 
duced.  The  plaintiffs  rested  their  evidence.  The  counsel  fov 
defendants  then  moved  for  a  nonsuit,  on  three  grounds — 1.  Thai 
the  bank  of  Pennsylvania  is  not  an  institution  recognized  by  th-2 
laws  of  this  state,  nor  competent  to  sue  as  plaintiff  in  attachment; 

2.  That  the  report  of  auditors,  not  being  made  to  the  second 
term,  was  void,  and  further  time  could  not  be  given  by  the  court. 

3.  That  the  appointment  of  John  Yan  Pelt  was  void,  for,  being 
a  creditor,  he  could  not  be  an  auditor.     The  judge  refused  a 
nonsuit,  in  order  to  have  these  matters  settled  at  bar,  but  a  bill 
of  exceptions  was  prayed  by  the  counsel  for  defendants,  and, 
with  the  assent  of  the  court  and  plaintiffs,  was  to  be  drawn  up 
after  the  trial.     The  plaintiffs  then  called  Thomas  Yanderhoof, 
who  swore,  that  Van  Brackle  demanded  payment,  on  the  sale, 
for  the  flour  from  Hartshorne,  who  asked  Van  Bracklo,  if  ho 
was  afraid  to  trust  him?  that  Yan  Brackle  answered  no  I  and 
Hartshorne  said  the  defendants  would  not  pay  at  that  time.  The 
witness  further  testified  to  the  flour  being  all  rolled  out  of  tho 
store-house  before  the  auction  commenced,  and  that  he  did  net 
hear  the  defendants   advance   any  claim   to   the  flour,  either 
before  or  at  the  time  of  the  sale.    And  Nicholas  N.  Disborough, 
being  further  examined,  said,  that  he  did  not  hear  the  defendants 
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make  any  claim  to  the  flour,  but  that  they  purchased  as  other 
people  did,  as  far  as  he  knew. 

"  The  counsel  for  the  defendants  offered  to  give  in  evidence 
to  the  jury,  and  to  prove,  the  following  statement:  That  in  the 
spring  and  summer  of  1814,  the  defendants  were  common  car- 
riers, engaged  in  transporting  goods  from  the  Delaware  to  Mid- 
dletown  Point,  and,  as  such,  carted  for  the  Kennedies,  mentioned 
in  the  proceedings,  450  barrels  of  flour,  to  be  forwarded  to 
New  York  to  the  order  of  the  Kennedies  ;  that  the  carriage  hire 
was  $1.25  per  barrel,  between  those  points,  and  amounted  to 
§562.50  and  was  not  paid,  nor  any  part  of  it ;  that  part  of  the 
flour  had  been  sent  to  New  York,  but  that  134  barrels,  the  part 
attached,  remained  in  the  store-house  of  the  defendants,  at  Mid- 
dletown  Point,  and  was  there  attached,  as  by  the  proceedings, 
&c. ;  that  when  the  sheriff  came  to  serve  the  attachment,  he  was 
accompanied  by  two  men,  called  Atherton  and  Kuyser,  credi- 
tors of  the  Kennedies,  who  asserted  that  they  were  agents  of  the 
plaintiffs  in  attachment;  that  the  defendants  then  informed  the 
sheriff,  and  the  said  Atherton  and  Kuyser,  that  they  claimed 
their  pay  for  the  cartage,  and  would  not  give  up  the  said  flour 
until  they  were  paid,  upon  which  the  said  Atherton  and  Kuy- 
ser said,  that  the  defendants  should  be  paid  their  charges  for 
cartage;  whereupon  the  defendants  made  no  further  opposition, 
and  the  property  was  attached  by  the  sheriff,  but  left  still  in  their 
store-house,  where  the  property  was  stored,  and  the  defendants 
rendered  a  charge  against  the  sheriff  for  such  subsequent  storage; 
that,  when  the  auditors  were  about  to  proceed  to  their  sale,  the 
defendants  informed  them  that  they  insisted  on  their  freight,  and 
must  be  paid  out  of  the  amount  of  sales ;  they  said  they  would 
not  open  their  store-house  doors  until  this  demand  was  satisfied; 
upon  which  the  sheriff,  who  was  present,  said  that  their  demand 
should  be  satisfied ;  upon  which  the  doors  were  opened,  and  the 
flour  rolled  out:  the  auditors  were  present  at  the  conversation, 
and  neither  assented  nor  objected  to  the  arrangement;  that  the 
sales  then  went  on,  and  the  defendants  purchased  60  barrels  for 
$419,  leaving  a  balanc'e  due  for  freight  of  $143,  after  deducting 
the  amount  of  the  purchase.  The  plaintiffs  objected  to  the  tes- 
timony, and  it  was  overruled  by  the  court,  for  the  purpose  of 
being  more  maturely  considered  at  bar,  upon  the  verdict  which 
must  be  found  for  the  plaintiffs.  The  plaintiffs  also  offered  in 
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evidence  a  bill  or  account  for  the  storage  of  the  flour,  made  out 
by  the  defendants  against  the  sheriff  of  Monnioulh,  dated  9th 
of  July  1814,  (prout  the  same).  The  jury  found  a  verdict  for 
the  plaintiffs  $621  84  1-2  cents. 

JR.  Stockton  &  Southard,  in  support  of  the  rule  for  a  new  trial, 
contended — 1.  That  the  judge  at  the  circuit  erred  in  rejecting 
the  testimony  offered  by  the  defendants  to  prove  that  they  were 
common  carriers,  and  had  transported  the  flour  from  the  Dela- 
ware to  Middletown  Point  for  the  Kennedies,  and  all  the  subse- 
quent proceedings  relating  thereto,  as  contained  in  the  report 
of  the  case.  They  said  it  was  competent  evidence,  either  to 
defeat  the  plaintiffs'  action  altogether,  or  to  lessen  the  damages, 
for  if  the  defendants  had  a  lien  upon  the  flour  remaining  in 
their  possession  for  the  carriage  of  the  whole  450  barrels,  as 
they  contended  they  had,  their  lien  would  amount  to  more  than 
the  plaintiffs'  demand.  Upon  this  point  they  cited  2  Ld.  Ray. 
752.  2  Term  Rep.  31.  1  Com.  Dig.  299.  4  Bur.  2321.  3  Bos.  & 
Pul.  144.  6  East  622.  But  if  they  had  not  a  lien  for  the  carriage 
of  the  whole,  they  had  a  lien  for  the  carriage  of  the  134  barrels, 
and  that  the  evidence,  as  to  that  part,  ought  to  have  been 
admitted;  and  the  only  question  upon  this  part  of  the  case 
which  could  arise,  was, 

2.  Whether  the  defendants  could  set  up  this  lien  against  the 
plaintiffs'  auditors  in  attachment.     They  said,  as  to  this  point, 
that  the  attachment  changed  no  existing  liens  or  obligations ; 
that  the  plaintiff  in  attachment  was  only  a  naked  assignee,  and 
took  the  property  subject  to  all  the  liens,  and  every  claim,  legal 
or  equitable,  which  existed  in  the  hands  of  the  original  party; 
that  this  doctrine  had  been  laid  down  with  regard  to  bankrupts, 
in  England,  and  would  apply  with  much  greater  force  to  the 
attachment  act  in  this  country,  and  cited  1  Atk.  162.     2  7Vr//i 
Rep.  490.    4  Bur.  Rep.  2218. 

3.  They  contended  that  all  the  proceedings  in  the  attachment 
against  the  Kennedies,  at  the  suit  of  the  Commercial  Bank  of 
Pennsylvania,  subsequent  to  the  appointment  of  auditors,  were 
void  ;  because  John  Van  Pelt,  who  was  a  creditor  of  the  defend- 
ants in  attachment,  had  been  appointed  an  auditor  in  the  attach- 
ment, and  a  report  for  a  considerable  amount  had  been  made  in 
his  favour,  and  judgment  rendered  upon  this  report. 
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Auditors,  they  suid,  exercise  a  judicial  power,  and  as  no  man 
could  be  a  judge  in  his  own  cause,  a  court  could  not  appoint  him 
to  audit  and  pass  upon  hrs  own  claim.  An  act  of  the  legislature 
making  a  man  judge  in  his  own  cause  was  void,  and  much  more 
was  a  rule  of  court  which  had  that  effect;  and  though  two  of 
the  auditors  were  competent  persons,  yet  that  would  not  satisfy 
the  law.  Rev.  Laws,  sec.  8.  2  South.  829.  Coxe's  Rep.  128. 

Wall,  contra — 1.  That  the  appointment  of  Yan  Pelt  as  an 
auditor  did  not  render  the  judgment  and  proceedings  in  attach- 
ment void  ;  that  at  most  it  renders  the  judgment  voidable  only, 
and  if  voidable,  it  could  be  avoided  only  by  writ  of  error,  and 
could  not  be  called  in  question  by  a  third  person,  when  offeree 
in  evidence  collaterally  in  a  cause.  7  Serg.  &  Raw.  271.  4  Mask 
Rep.  303.  13  John.  154.  Phil  Ev.  280.  11  Mass.  228.  Com 
Dig.  title  Er.  D.  636.  2  Salk.  274. 

2.  That  the  doctrine  of  lien  was  founded  altogether  upon  the 
possession  of  the  property,  and  could  not  exist  without  it ;  and 
that  the  defendants  had  waived  their  right  of  lien  when  they 
came  forward  as  purchasers,  and  entered  into  a  new  contract. 
1  East  4.  1  Atk.  234  1  Str.  586.  8  Mod.  172.  '  Ellis  on  Debtor 
and  Creditor  132.  16  Ves.  280.  6  Sac.  697.  6  East  525.  7  Ib.  224. 

PER  CURIAM.  We  are  of  opinion  that  there  must  be  a  new 
trial.  The  defendants  had  a  right  to  retain  in  their  hands  suffi- 
cient to  pay  themselves  for  the  transportation  of  the  one  hundred 
and  thirty-four  barrels,  but  for  no  more.  The  possession  as  to 
this,  was  never  given  up,  or  the  lien  destroyed.  As  to  the  validity 
of  the  judgment  in  attachment,  we  think  we  cannot  look  into  it 
in  this  collateral  way.  We  do  not,  however,  consider  this  as 
coming  in  question  here. 

New  trial  granted. 

CITED  is  Stokes  v.  Middleton,  4  Dutch.  36.      Young's  Ad.  v.  Ralh'bone,  1  0. 

E.  Or.  227. 
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JOHN  R.  LUDLOW,  assignee  of  Richard  Ludlow,  against  THOMAS  VAN 

CAMP. 

IN   ERROR  TO  THE  SOMERSET   PLEAS.. 

A  bond  barred  by  the  statute  of  limitations,  and  upon  which  no  payment 
has  been  made  within  sixteen  years,  is  not  a  sufficient  consideration  to  support 
an  action  upon  an  express  promise  to  pay  it. 

This  was  an  action  of  debt  on  bond.  The  declaration  con- 
tained three  counts.  The  first  was  upon  a  bond  dated  June  5, 
1795,  in  the  usual  form.  The  second  set  forth  the  same  bond, 
and  charged,  that  afteivthe  expiration  of  sixteen  years  from  the 
date  thereof,  (no  money  having  been  paid  thereon)  the  defendant 
expressly  undertook  and  promised  to  pay,  &c.  And  the  third 
count  was  for  money  lent,  &c.  To  .the  second  of  these  counts 
there  was  a  demurrer  and  joinder  in  demurrer,  and  a  judgment 
of  the  Court  of  Common  Pleas  was  thereupon  rendered  in 
favour  of  the  defendant ;  whereupon  the  plaintiff  brought  a 
writ  of  error  to  this  court,  and 

Wood,  for  plaintiff  in  error,  contended,  that  although  the  bond 
was  barred  by  the  statute  of  limitations,  yet  that  it  was  a  suffi- 
cient consideration  to  support  an  action  upon  an  express  promise 
to  pay  it;  and  cited  1  Salk.  154,  PL  3.  5  Bur.  2628.  The 
Executors  of  Morris  v.  Condit,  Manuscript,  in  the  Court  of  Chan- 
cery of  New  Jersey.  2  Bl.  Rep.  1269.  3  Day  356.  Cro.  Eliz. 
665.  Cro.  Jac.  683.  1  Selw.  N.  P.  52. 

Vroom,  contra,  cited  Pat.  N.  J.  Laws  353,  sec.  6.  Cowper  128. 
2  Pen.  Hep.  702,  Marston  v.  Seabury. 

KIRKPATRICK  C.  J.  This  is  an  action  of  debt.  The  declara- 
tion contains  three  counts.  The  first  is  upon  a  bond  dated  June 
5,  1795,  in  the  usual  form.  The  second  sets  forth  the  same 
bond,  and  charges,  that  after  the  expiration  of  sixteen  years  from 
the  date  thereof,  (no  money  having  been  paid  thereon)  the 
defendant  expressly  undertook,  and  well  and  faithfully  promised, 
&c.  to  pay,  &c.  And  the  third  count  is  for  money  lent,  &c. 

To  the  second  of  these  counts  there  is  a  demurrer,  a  joinder 
in  demurrer,  and  judgment  thereupon  in  the  court  below  for  the 
defendant. 

This  demurrer  is  founded  upon  the  act  for  the  limitation  of 
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actions,  in  which  it  is,  among  other  things,  enacted,  "that  any 
action  of  debt  upon  any  obligation  with  condition  for  the  pay- 
ment of  money  only,  shall  be  commenced  and  sued  within  six- 
teen years  next  after  the  cause  of  action  shall  have  accrued,  and 
not  after;"  unless  some  payment  shall  have  been  made  on  such 
obligation ;  and  then  only  within  sixteen  years  after  such  pay- 
ment. 

Statutes  of  limitation,  with  respect  to  contracts  for  the  pay- 
ment of  money,  are  founded  upon  the  presumption  that,  after 
so  long  a  time  as  that  limited,  the  money  must  have  been  paid. 
They  do  not  avoid  the  contract  nor  annul  the  debt,  but  merely 
withhold  the  remedy.  The  moral  obligation  to  pay,  therefore, 
remains  the  same,  though  the  law  will  not  lend  its  aid  to  enforce 
it ;  nam  vigilantibus  et  non  domientibus  subserviunt  leges. 

This  is  not  only  the  view  which  our  books  give  us  of  this  sub- 
ject, but  it  is  also  the  general  sentiment  of  mankind,  founded 
upon  social  principle;  and  hence  we  find  that  the  statutes  of 
limitation  have  been  commonly  called,  by  the  people,  the  rogue's 
law :  and,  indeed,  when  they  are  used  to  protect  a  man  from 
the  payment  of  a  subsisting  debt,  we  cannot  much  dispute  tho 
justice  of  the  appellation. 

In  an  anonymous  case  in  1707,  (Salk.  154.)  it  was  holdcn  by 
the  then  Lord  Chancellor,  that  if  one  by  will  or  deed  subject 
his  lands  to  the  payment  of  his  debts,  debts  barred  by  the  statute 
of  limitations  shall  be  paid  ;  for  they  are  debts  in  equity,  and  the 
duty  remains;  the  statute  hath  not  extinguished  that,  though  it 
hath  taken  away  the  remedy. 

In  the  case  of  the  Assignees  of  England  v.  England,  in  1770, 
(Bur.  2628.)  Lord  Mansfield  says,  "it  is  settled  that  the  statute 
of  limitations  does  not  destroy  the  debt;  it  only  takes  away  the 
remedy."  Aston,  Willes,  and  Blackstone  concurred  in  this 
opinion,  and  said  that  the  debt  still  subsisted,  though  the 
remedy  was  taken  away. 

In  the  case  of  the  Ex'rs  of  Morris  v.  Condit,  (in  the  chancery 
of  New  Jersey)  there  was  a  bond  and  mortgage  outstanding 
for  sixteen  years  and  more,  without  payment,  and  upon  bill  filed 
to  foreclose,  it  was  insisted,  upon  this  very  act,  that  the  recovery 
upon  the  bond  was  barred,  and  the  debt  gone,  and  that  there- 
fore there  could  be  no  remedy  upon  the  mortgage.  But  this 
argument  was  too  flimsy  for  the  present  chancellor ;  he  held  that 
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though  the  action  of  debt  upon  the  bond  was  barred,  yet  the 
debt  still  subsisted,  and  was  not  gone;  and  as  there  was  another 
remedy  which  was  not  barred  by  the  act,  that  is  a  subpoena  in 
equity  upon  the  mortgages,  he  decreed  the  debt  to  the  com- 
plainants. 

If  this  be  so,  the  only  remaining  question  will  bo,  whether  a 
bond  debt  thus  subsisting,  for  the  recovery  whereof  an  action  of 
debt  at  law  is  barred  by  the  statute,  will  be  a  sufficient  consid- 
eration for  an  actual  or  express  promise.  1  say  an  actual  or  ex- 
press promise,  for  I  think  it  must  be  admitted,  that  it  is  not  such 
a  duty  as  will  raise  what  is  called  an  assumpsit  in  the  law,  that 
is  to  say,  an  implied  promise  raised  by  the  law  upon  the  duty 
itself.  And  upon  this  question,  1  think  there  could  be  no  great 
difficulty,  even  though  we  had  no  precedent  to  guide  us.  If  it 
were  stripped  of  all  authorities,  as  Judge  Buller  says,  one  would 
think  it  might  be  resolved  by  inquiring,  simply,  "  whether  the 
law  be  a  rule  of  justice,  or  whether  it  be  something  that  acts  in 
direct  contradiction  to  justice,  equity  and  conscience:"  but  we 
are  not  left  without  authorit}7. 

In  the  case  of  Hawkes  and  wife  v.  Saunders,  in  1775,  Cony. 
289,  Lord  Mansfield,  in  examining  this  subject,  says:  "When 
a  man  is  under  a  legal  or  equitable  obligation  to  pay,  the  Ia,w4 
implies  a  promise,  though  none  was  actually  made.  Where  a  man 
is  under  a  moral  obligation,  which  no  court  of  law  or  equity  can 
enforce,  and  actually  promises  to  pay,  the  honesty  and  rectitude 
of  the  thing  is  a  consideration."  Thus  clearly  distinguishing  be- 
tween the  consideration  upon  which  the  law  will  imply  a  prom- 
ise, and  the  consideration  upon  which  it  will  support  a  promise 
actually  made.  And  the  distinction  is  this,  that  in  all  cases  where 
the  duty  or  obligation  is  such  as  that  a  court  of  law  or  a  court  of 
equity  can  grant  relief,  the  law  will  raise  a  promise,  but  that  in 
all  cases  whore  the  duty  or  obligation  is  such  that  neither  a  court 
of  law  nor  a  court  of  equity  can  grant  relief,  but  it  rests  in  the 
conscience  only,  there  the  law  will  not  raise  a  promise,  but  yet 
it  will  support  a  promise  actually  made,  upon  the  ground  of 
moral  obligation.  If  a  man,  says  Lord  Mansfield,  promises  to 
pay  a  just  debt,  the  recovery  whereof  is  barred  by  the  statute  of 
limitations,  or  a  debt  contracted  during  his  minority,  or  a  debt 
from  which  he  is  discharged  by  a  certificate  of  bankruptcy,  or 
if  he  promise  to  perform  a  secret  trust,  for  which  no  subpcena 
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lies,  or  a  trust  void  by  the  statute  of  frauds,  in  all  these  cases  ho 
is  bound  by  his  promise.  The  moral  obligation  is  a  sufficient 
consideration.  In  some  of  these  cases  too,  if  not  in  all,  it  is  mani- 
fest that  the  action  must  be  founded  not  upon  the  original  con- 
tract or  obligation,  for  the  remedy  upon  that  is  gone,  but  upon 
the  subsequent  promise  to  pay. 

Upon  the  reason  of  the  thing  therefore,  as  well  as  upon  the 
uniform  and  unequivocal  course  of  decision  in  the  books,  I  am 
of  opinion,  that 

The  judgment  of  the  court  below  must  bo  reversed,  and  that 
the  judgment  of  this  court  be  entered  for  the  plaintiff. 

FORD  J.  The  defendant  made  a  bond  many  years  ago,  but 
had  paid  nothing  on  it  for  principal  or  interest,  within  sixteen 
years  next  before  the  commencement  of  the  su.it.  The  statute 
of  1799,  (Rev.  Laws  411,  sec.  6.)  enacts,  "that  every  action  of 
debt  on  any  obligation  for  the  payment  of  money  only,  shall  be 
commenced  within  sixteen  years  next  after  the  cause  of  such 
action  shall  have  accrued,  and  not  after;  but  if  any  payment 
shall  have  been  made  on  such  specialty,  within  or  after  the  said 
period  of  sixteen  years,  then  an  action  on  such  specialty  within 
sixteen  years  after  such  payment,  shall  be  good  and  effectual  in 
law,  and  not  after."  This  statute  took  away  all  remedy  on  the 
bond  itself,  and  therefore  the  plaintiff  laid  out  a  second  count  in 
the  declaration,  charging  that  the  defendant  made  such  a  bond, 
and  in  consideration  thereof,  afterward,  only  a  short  time  before 
the  commencement  of  the  suit,  promised  to  pay  it.  To  this  count 
the  defendant  put  in  a  demurrer,  which  raises  the  question, 
whether  such  a  promise  is  sufficient  to  maintain  an  action.  lam 
of  opinion  it  is  not. 

•  The  rule  of  law  was  never  doubted,  so  far  as  I  know,  that 
every  indebitatus  assumpsit  must  state  the  cause  for  which  the 
debt  accrued,  as  that  it  was  for  money  lent,  goods  sold  and  deliv- 
ered, work  and  labour  done  and  performed,  or  whatever  else  was 
the  cause  of  the  debt;  and  if  the  count  omits  to  state  the  cause 
or  consideration  of  the  debt,  the  judgment  becomes  a  nullity, 
and  may  cither  be  arrested  in  the  same  court,  or  reversed  on  a 
writ  of  error.  Bui  N.  P.  128.  Cro.  Ja.  206.  Now  this  count 
sets  out  that  the  defendant  was  indebted  by  bond;  but  a  bond 
is  only  the  evidence  of  a  debt,  and  not  the  cause  or  considera 
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lion.  To  say  that  the  defendant  was  indebted  by  bond,  is  no 
more  a  disclosure  of  the  consideration,  than  to.  say  he  was 
indebted  by  book,  therefore  the  count  is  defective  in  substance, 
and  wholly  insufficient  to  maintain  an  assumpsit. 

But  this  count  is  liable  to  another  fatal  objection,  which  is, 
that  a  promise  to  pay  a  specialty  is  void.  A  suit  was  once  brought 
on  a  promise  to  pay  a  judgment,  and  it  was  called  by  the  court, 
"a  new  species  of  action"  "an  attempt  to  turn  a  judgment-debt 
into  a  debt  by  simple  contract;"  and  with  one  voice  the  action 
was  put  out  of  court.  Cowp.  128. 

It  is  said,  that  the  defendant  is  under  a  moral  obligation  to 
pay  the  debt,  notwithstanding  the  act  of  the  legislature  bars  the 
remedy  on  the  bond.  Can  there  be  a  greater  reproach  than  to 
charge  the  legislature  with  denying  a  remedy  for  a  moral  obli- 
gation or  duty?  and  how  is  the  charge  supported?  a  bond  im- 
ports a  legal  obligation  to  pay,  but  how  does  it  import  a  moral 
one?  Some  bonds  are  given  to  procure  the  commission  of 
crime;  some  to  maintain  houses  of  ill  fame,  and  procure  their 
victims ;  some  are  obtained  by  fraud,  and  many  by  mistake  in 
the  settlement  of  accounts.  What  moral  obligation  is  in  these? 
Every  bond  imports,  prima  facie  I  admit,  a  legal  obligation  to 
pay  the  money,  but  as  to  the  morality  on  which  it  is  founded,  it 
may  be  moral  or  it  may  be  immoral,  and  the  obligation  itself  in 
no  proof  of  either.  How,  therefore,  does  being  indebted  by  bond 
shew  a  moral  obligation? 

It  is  said  that  courts  of  law  always  allowed  a  simple  contract, 
after  it  had  been  barred  by  the  statute  of  limitations,  to  be 
revived  by  a  new  promise,  in  consideration  of  the  old  debt  or 
duty ;  and  therefore  a  bond  may  be  revived  in  like  manner. 
But  the  analogy  does  not  hold,  for  if  the  way  to  revive  an  old 
promise,  is  by  making  a  new  one,  then  the  way  to  revive  an  old 
bond,  is  by  making  a  new  one? 

The  analogy  between  reviving  a  bond  and  a  promise  fails  in 
another  respect,  for  on  a  new  promise  the  declaration  must  set 
out  a  moral  consideration  or  duty,  as  for  money  lent,  or  what- 
ever it  is;  and  the  honest  consideration  so  stated  in  the  count, 
and  proved  on  the  trial,  was  what  first  induced  courts  of  justice 
to  support  the  new  promise,  in  evasion  of  the  statute  of  limita- 
tions. But  if  a  promise  is  to  revive  a  bond,  the  consideration  (or 
considerations,  us  there  are  often  many)  for  which  the  bond  was 
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given,  ought  to  be  dispensed  with,  in  pity  to  the  frailty  of  human 
memory  after  sixteen  or  twenty  years,  to  say  nothing  of  the 
misrepresentation,  and  even  perjury,  that  might  be  let  in  with 
the  proof  of  such  stale  transactions.  But  if  the  proof  of  a  moral 
consideration  be  so  difficult,  as  to  be  dispensed  with,  on  the  part 
of  the  plaintiff,  how  is  the  defendant  to  shew  that  the  considera- 
tion of  the  bond  was  immoral  and  corrupt,  after  the  bond  against 
him  has  been  kept  back  for  sixteen  or  twenty  years,  till  perhaps 
his  witnesses  are  dead?  As  to  his  having  promised  to  pay  the 
bond,  we  know  that  the  promise  is  hardly  ever  a  direct  one;  it 
is  to  be  made  out  by  circumstances;  and  the  subtilties  are  so 
very  fine  concerning  what  amounts  to  evidence  of  a  promise,  that 
a  plain  man  can  hardly  open  his  mouth  without  letting  out 
something  that  would  be  called  evidence  to  be  left  to  a  jury. 
Such  evidence  is  admissible  to  prove  a  promise  after  six  years, 
and  the  rule  would  be  the  same  after  sixteen. 

Courts  of  justice  should  not  allow  that  any  statute  is  contrary 
to  moral  obligation ;  by  yielding  to  this  conceit  in  relation  to  the 
statute  of  21  Ja.  1.  for  barring  simple  contract  demands  after 
six  years,  they  spun  and  wove  theories  so  thin,  so  subtile,  and 
so  full  of  light  and  shade,  about  revivals  (after  death  by  the 
statute)  and  about  equivocal  sayings  that  might  be  evidence  of  a 
promise,  (though  none  was  directly  made)  that  a  man  must  be 
wiser  than  Solomon,  and  as  circumspect  as  Argus,  to  reap  the 
least  benefit  from  that  statute;  in  fact  they  converted  a  statute 
made  for  the  limitation  and  stopping  of  actions  into  the  occasion 
of  a  thousand  litigations,  and  later  judges  regret  that  their  pre- 
decessors had  not  adhered  to  the  plain  rule  of  the  statute,  and 
not  been  allured  away  from  it  by  this  moral  phantom. 

"We  have  now  a  statute  limiting  actions  on  bonds  to  sixteen 
years;  as  yet  we  are  bound  by  no  prior  decision  upon  it;  we 
have  before  us  the  first  case;  if  we  divide  bonds  like  simple 
contracts  into  soul  and  body,  and  allow  that  the  statute  may  kill 
the  body,  but  has  no  power  over  the  soul  or  moral  part;  if  we 
plunge  bonds  after  sixteen  years  into  that  troubled  ocean  where 
simple  contracts  after  six  years  have  found  no  rest,  we  shall 
have  less  excuse  than  our  predecessors  had,  and  succeeding 
judges  will  cast  the  blame  of  the  precedent  on  us  who  made  it. 

My  opinion,  therefore  is,  that  the  band  and  the  debt  are  iden- 
tical and  inseparable,  so  that  the  legal  destruction  of  one  is  th<i 


SEPTEMBER  TEEM,  1823.  119 

Ayres  v.  Johnson. 

destruction  of  the  other;  that  the  statute,  in  barring  the  remedy 
for  the  debt,  intended  to  bar  the  debt  itself,  the  moral  duty  or 
whatever  it  may  be  called,  and  nothing  will  revive  it  but  giving 
a  new  security  that  imports  a  consideration  on  the  face  of  it, 
such  as  a  bond  or  a  note,  which,  if  received  in  payment,  revives 
the  debt  within  the  words  of  the  statute. 

Let  the  judgment  of  the  Common  Pleas  be  affirmed. 

Judgment  affirmed. 

CITED  IN  Van  Dike  v.  Van  Dike's  Ad.,  3  Or.  297.   Disborough,  Ex.  v.  Bidleman'i 
jffeirs,  Spen.  283. 


JOHN  J.  AYRES,  constable,  against  JOHN  JOHNSON,  esq. 

ON   CERTIOBARI. 

The  landlord  has  no  remedy  against  the  constable  who  has  removed,  from 
leased  premises,  the  goods  of  the  tenant,  from  whom  there  is  rent  due,  unless  he 
gives  notice  to  the  constable  (of  the  rent  due)  previous  to  the  removal  of  the  goods. 

This  was  an  action  of  trespass  on  the  case,  orignally  com- 
menced before  a  justice  of  the  peace,  and  was  brought  by  John 
Johnson,  esq.  against  John  J.  Ayres,  constable,  for  taking  away 
and  disposing  of  the  property  of  one  Richard  Brant,  on  execu- 
tion, without  paying  to  the  said  John  Johnson,  esq.  the  arrears 
of  rent  due  to  him,  as  the  landlord  of  the  said  Richard  Brant, 
after  having  been  served  with  written  notice  of  the  rent  so  due, 
to  the  said  John  Johnson,  esq.  previous  to  the  sale  of  the  said 
goods.  By  a  state  of  the  case  agreed  on  by  the  attorneys,  and 
sent  up  to  the  Supremo  Court,  it  appears  that  the  facts  of  the 
case  were  as  follows:  1.  That  the  defendant  was  one  of  the  con- 
stables of  the  county,  and  by  virtue  of  several  executions  in  his 
hands,  on  the  12th  of  February,  1819,  levied  upon,  took  and 
seized  the  property  in  the  declaration  mentioned,  as  the  prop- 
erty of  Richard  Brant,  the  defendant  in  those  executions,  and 
removed  the  same  from  off  the  premises  in  the  declaration  men- 
tioned, after  sundown  of  that  day.  And  also  by  virtue  of  the  samo 
executions,  sold  the  said  property  at  public  vendue,  on  the  3d  of 
March,  1819,  to  the  amount  of  844  or  there  abouts.  That  on 
the  22d  of  February  1819,  a  notice  in  writing  was  served  on  the 
defendant  by  the  plaintiff,  demanding  the  arrears  of  rent  alleged 
to  be  duo  to  him,  for  said  premises,  from  said  Brant,  viz.  $37.50, 
before  ho  the  said  constable  proceeded  to  sell,  &c. 
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2.  That  the  said  rent  so  alleged  to  be  due,  or  any  part  thereof, 
had  not  been  paid  to  the  plaintiff,  and  that  there  were  no  other 
goods  or  chattels  of  said  Brant,  out  of  which  the  said  rent  can 
be  raised. 

3.  That  the  said  executions  in  the  hands  of  the  defendant, 
amounted  to  $135. 

The  justice,  upon  this  statement  of  facts,  nonsuited  the  plain- 
tiff; whereupon  he  appealed  to  the  Court  of  Common  Pleas, 
who  reversed  the  judgment  of  the  justice,  and  gave  judgment  in 
favour  of  Johnson,  the  appellant  and  plaintiff  below,  for  822. 

To  reverse  this  judgment  of  the  Common  Pleas,  John  G. 
Ayres,  the  defendant  below,  brings  this  certiorari. 

Ewing,  for  plaintiff  in  certiorari,  cited  1  Stra.  97.  Haring  v. 
Danberry. 

Wall,  contra,  cited  Rev.  Laws,  186,  sec.  4. 

PER  CURIAM.  The  landlord  has  no  remedy  against  the  con- 
stable for  the  rent,  if  he  does  not  make  hia  demand  before  the 
removal  of  the  goods,  therefore 

Let  the  judgment  of  the  Common  Pleas  be  reversed. 
CITED  IN  Peacock  v.  Hammitt,  3  Gr.  168. 


ANONYMOUS. 

ON  CEETIOBARI. 

If  the  plaintiff  discharges  the  defendant  from  arrest  on  a  warrant,  upon  the  de- 
fendant's promising  to  appear  before  the  justice,  and  the  defendant  does  not  appear, 
and  the  plaintiff  takes  judgment  in  his  absence,  the  judgment  will' be  reversed. 

The  plaintiff  in  certiorari,  who  was  the  defendant  below,  was 
arrested  on  a  warrant  from  a  justice  of  the  peace.  The  plaintiff 
below  told  the  defendant  he  might  go  at  large,  upon  his*  promis- 
ing to  appear  before  the  justice,  on  a  certain  day,  to  answer  the 
plaintiff's  demand.  The  defendant  did  not  appear  before  the 
justice  according  to  his  agreement,  and  the  plaintiff  took  judg- 
ment against  him  in  his  absence. 

Jeffers,  now  moved  to  reverse  this  judgment. 

PER  CURIAM.  The  permitting  the  defendant  to  go  at  large, 
upon  his  promise  to  appear,  was  essentially  a  discharge.  There 
never  was  any  appearance  to  the  action,  therefore 

Let  judgment  be  reversed. 
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PRISCILLA  COOPER  against,  WILLIAM  VANDERBILT,  administrator 
of  Joseph  Cooper,  deceased. 

ON   RULE  TO  SHEW  CAUSE,  AC. 

Where  A.  enters  into  articles  of  agreement,  to  purchase  certain  property,  and 
actually  takes  possession  of  it  under  the  agreement,  but. dies  before  any  deed  is 
made  to  him  for  it,  the  heirs  of  A.  cannot  be  compelled,  in  a  court  of  law,  to 
receive  a  deed  for  the  property,  or  complete  the  purchase,  and  pay  the  purchase 
money. 

A  rule  of  reference  had  been  obtained  in  this  cause,  and  all 
the  matters  in  controversy  had  been  submitted  to  referees,  who 
had  reported  against  the  plaintiff's  claim.  Upon  the  coming  in 
of  the  report,  Saxton  obtained  a  rule  to  shew  cause  why  the 
report  of  referees  should  not  be  set  aside,  and  exhibited,  by  affi- 
davits, the  following,  is  the  statement  of  facts  which  were 
proved  before  the  referees,  viz.  By  articles  of  agreement  made 
and  entered  into  on  the  15th  of  March,  1816,  between  Priscilla 
Cooper  and  Joseph  Cooper,  "Priscilla  Cooper  for  and  in  consid- 
eration of  twelve  hundred  dollars,  agreed  with  the  said  Joseph 
Cooper,  that  she  would  well  and  sufficiently  convey  to  the  said 
Joseph  Cooper,  his  heirs  and  assigns,  on  or  before  the  first  day 
of  April  next  ensuing,  all  that  tract  or  lot  of  land  lying  and  being 
in  the  township  of  Alexandria,  and  being  the  portion  of  land 
that  fell  to  the  said  Priscilla  Cooper  from  the  real  estate  of  her 
father,  deceased ;  and  the  said  Joseph  Cooper,  for  himself,  his 
heirs,  executors  and'  administrators,  covenanted,  promised,  and 
granted  to  and  with  the  said  Priscilla  Cooper,  her  heirs  and 
assigns,  that  ho,  the  said  Joseph  Cooper,  would,  on  executing 
the  said  conveyance,  pay,  or  cause  to  be  paid,  the  said  Priscilla 
Cooper,  her  heirs  or  assigns,  the  sum  of  twelve  hundred  dollars, 
as  and  for  the  said  tract  or  lot  of  land  above  mentioned,  in  three 
equal  annual  payments.  And  for  the  due  performance  of  all  and 
singular  the  covenants  and  agreements  aforesaid,  the  said  Pris- 
cilla Cooper  and  Joseph  Cooper  bound  themselves,  their  heirs, 
executors  and  administrators,  each  to  the  other."  That  under 
this  agreement  Joseph  Cooper  actually  took  possession  of  the 
property  mentioned  therein,  and  spoke  to  a  conveyancer  to 
write  the  deed  to  convey  the  said  property  from  Priscilla  Cooper 
to  him,  and  the  mortgage  from  him  to  Priscilla  Cooper,  for  the 
security  of  the  money ;  that  Joseph  Cooper  repeatedly  urged 
the  conveyancer  to  complete  these  writings,  and  seemed  always 
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willing  to  fulfil  his  contract,  but  died  before  the  writings  were 
finally  executed ;  that  Joseph  Cooper  took  possession  of  the 
said  property  mentioned  in  the  articles  of  agreement,  on  the  1st 
April,  1816,  and  leased  it  out  for  three  years,  and  received  the 
rent,  and  made  alterations  and  improvements  in  the  fences,  and 
took  stone  from  the  premises ;  that  since  the  death  of  Joseph 
Cooper,  viz.  on  the  24th  August,  1820,  Priscilla  Cooper  had 
tendered  a  deed,  for  the  property  mentioned  in  the  said  articles 
of  agreement,  to  the  guardians  of  the  children,  and  heirs  of 
Joseph  Cooper,  which  they  had  refused  to  accept ;  that  an  action 
of  debt  was  then  brought  by  Priscilla  Cooper  against  the  admin- 
istrators of  Joseph  Cooper,  to  recover  the  purchase  money  for 
the  property  mentioned  in  ihe  articles  of  agreement.  And  the 
before  mentioned  report  was  made  by  the  referees. 

Saxton,  in  support  of  the  rule,  cited  2  Com.  Dig.  title  Chan.  2 
G.  4.  4  John.  203,  212.  I  Pere  Wil.  193.  1  Atk.  12.  Sugden 
on  Vend.  131-2. 

Ewing,  against  the  rule,  cited  Sugden  on  Vend.  274.  4  Ves. 
jun.  157,  690.  13  Ves.  288.  2  Sch.  &  Lef.  684.  1  Halst.  126. 
20  John.  Rep.  20. 

PER  CURIAM.  We  are  all  of  opinion,  that  if  the  contract  can 
be  executed  at  all,  it  cannot  be  executed  in  this  court;  there- 
fore, 

Let  the  rule  to  shew  cause  be  discharged,  and  the  report 
confirmed. 


GIBBONS  ads.  OGDEN. 

If  a  trial  goes  off  on  account  of  a  defect  or  mistake  of  the  judge  or  sheriff  m 
making  out  the  panel  of  a  struck  jury,  the  plaintiff  not  obliged  to  pay  costs. 

Vanarsdale  applied  fora  rule  upon  the  plaintiff, to  compel  him 
to  pay  the  defendant  costs,  for  not  going  to  trial  pursuant  to  his 
notice.  The  circumstances  were  these:  there  had  been  a  struck 
jury  summoned  for  the  trial  of  this  cause,  when  the  venire  was 
returned,  and  the  name  of  Francis  Babcock  (which  appeared 
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upon  the  panel)  was  called,  no  person  by  the  name  of  Francis 
Babcock  answered;  but  a  man  by  the  name  of  Frederick  Bab- 
cock  appeared,  who  had  been  summoned  by  the  sheriff,  there 
being  no  such  person  known  as  Francis  Babcock.  It  was  ad- 
mitted that  Frederick  was  the  person  the  parties  had  in  view 
in  striking  the  jury.  The  judge  at  the  circuit  (notwithstanding 
the  objection  of  the  defendant's  counsel)  said,  he  would  permit 
the  name  of  Frederick  to  be  inserted  instead  of  Francis,  and 
the  plaintiff  might  proceed  with  the  trial,  if  he  thought  proper. 
This,  however,  the  plaintiff's  counsel  declined  doing,  and  the 
cause  went  off.  It  was  for  the  costs  which  the  defendant  had  been 
put  to,  in  attending  the  circuit,  that  the  application  was  made. 

Frelinghuysen  &  Hornblower,  contra. 

PER  CURIAM.  It  was  not  the  fault  of  the  party  that  the  cause 
was  not  tired;  it  was  the  mistake  of  the  judge  or  the  sheriff; 
therefore 

Let  the  party  take  nothing  by  his  motion. 


JOHN  I.  JONES  against  JONATHAN  OLIVER. 

OH   CEETIORAEI. 

Where  the  eum  demanded  in  the  plaintiff's  state  of  demand  is  less  than  six- 
teen dollars,  and  the  defendant  files  an  offset,  claiming  more  than  sixteen  dol- 
lars, the  cause  may  be  tried  by  a  jury  of  twelve  men. 

This  was  an  action  of  debt,  brought  by  Oliver  against  Jones. 
The  summons  issued  against  the  defendant  was  for  $40.  Upon 
the  return  day  thereof,  the  plaintiff  filed  his  state  of  demand  for 
$6,  and  defendant  filed  his  plea,  setting  out  a  note  of  hand  against 
the  defendant  -for  $33.  The  trial  was  adjourned,  at  the  request 
of  the  defendant,  and  the  plaintiff  demanded  a  jury.  The  justice 
issued  a  venire  for  twelve  men,  who  tried  the  cause,  and  found  a 
verdict  for  the  plaintiff  for  $6,  for  which  sum  the  justice  ren- 
dered judgment. 

.Halsey,  now  moved  to  reverse  this  judgment;  because  the 
trial  was  had  before  a  jury  of  twelve  men  instead  of  six,  and 
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cited  the  nineteenth  section  of  the  small  cause  act,  (Bev.  Laws 
634)  and  the  supplement  thereto,  (sec.  4,  p.  772)  which  enact, 
"that  in  every  action  which  shall  be  brought  before  any  justice 
of  the  peace  by  virtue  of  this  act,  il  shall  and  may  be  lawful  for 
either  of  the  parties,  after  the  defendant  has  appeared,  or  put  in 
his  plea  to  such  action,  and  before  the  said  justice  has  proceeded 
to  inquire  into  the  merits  of  the  cauise,  to  demand  a  trial  by  jury, 
which  the  said  justice  is  required  to  grant:  and  thereupon  a 
venire  shall  be  issued  to  summon  a  jury  of  six  men,  and  no  more, 
if  the  debt  or  demand  do  not  exceed  the  sum  of  sixteen  dollars, 
or  a  jury  of  twelve  men,  and  not  less,  if  the  debt  or  demand 
exceed  the  sum  or  value  of  sixteen  dollars." 

Vroom,  contra,  said — that  both  the  parties  in  the  court  for  the 
trial  of  small  causes  were,  in  some  respects,  to  be  considered  as 
actors.  The  words  "debt  or  demand,"  made  use  of  in  the  act, 
were  not  confined  merely  to  the  debt  or  demand  of  the  plaintiff, 
but  meant  the  mutual  demands  of  the  parties.  This  idea  was 
strengthened  by  the  provision  of  the  act,  which  required  the 
defendant  to  appear  or  put  in  his  plea  before  a  jury  could  be 
demanded,  by  which  the  justice  could  always  know  what  the 
mutual  demands  of  the  parties  were,  and  could  issue  his  venire 
for  six,  or  twelve  men,  according  to  the  amount  in  dispute. 

THE  COURT,  after  taking  time  to  consider  on  the  case,  affirmed 
the  judgment. 

Judgment  affirmed. 
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KOBERT  H.  PIERSON  against  WILLIAM  PIERSON. 

Off  CERTIORARI. 

1.  A  judgment  given  by  a  justice  of  the  peace  on  a  report  of  referees,  in  the 
absence  of  the  defendant,  and  without  giving  to  the  defendant  any  notice  of 
the  time  when  such  judgment  would  be  given  by  said  justice,  will  be  reversed. 

2.  A  certiorari  will  lie  to  bring  up  a  judgment  given  on  a  report  of  referees, 
in  the  absence  of  the  defendant. 

This  was  an  action  commenced  before  a  justice  of  the  peace, 
and,  by  consent  of  the  parties,  and  by  rule  of  the  justice's  court, 
submitted  to  the  determination  of  referees,  indifferently  chosen 
by  the  parties;  and  by  their  submission  it  was  agreed,  that  tho 
report  of  the  referees  should  be  made  a  judgment  of  the  court, 
and  execution  issue  thereon.  On  the  12th  of  August,  1822,  the 
referees  reported  to  the  justice,  that  there  was  due  to  William 
Picrson,  the  plaintiff  in  the  cause.  869.73;  and  the  justice,  on 
the  eame  day,  entered  judgment  in  favour  of  the  said  William 
Pierson,  against  the  defendant,  for  the  said  sum.  It  appeared, 
by  the  return  of  the  justice  to  a  rule  taken  upon  him  to  certify  the 
fact,  "that  the  judgment  was  rendered  by  him,  on  the  report  of 
the  referees,  in  the  absence  of  the  defendant;  and  that  the  said 
defendant  had  not  been  previously  notified  of  the  time  and  place 
•when  and  where  the  said  judgment  would  bo  rendered." 

(126) 
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Swing,  moved  to  reverse  this  judgment — because  it  had  been 
rendered  in  the  absence  of  the  defendant,  and  without  notice, 
and  cited  2  South.  486,  Clark  v.  Reed. 

Watt,  said,  there  was  a  preliminary  question,  which  must  be 
settled  before  the  propriety  of  the  judgment  could  be  discussed. 
He  apprehended  that  no  certiorari  would  lie  upon  a  judgment 
on  a  report  of  referees ;  for,  by  the  first  section  of  the  supple- 
ment to  the  small  cause  act  (Rev.  Laws  796)  "from  any  judg- 
ment obtained  upon  the  report  of  referees,  either  party  may 
appeal  to  the  Court  of  Common  Pleas."  And,  by  the  sixth 
section  of  the  same  act,  it  is  enacted,  "  that  no  judgment  ren- 
dered in  any  of  the  courts  for  the  trial  of  small  causes,  from 
which  an  appeal  is  given  to  the  Court  of  Common  Pleas  by  this 
act,  or  the  act  to  which  this  is  a  supplement,  shall  be  removed 
into  the  Supreme  Court,  by  certiorari ;  but  the  party  aggrieved 
shall  have  relief  upon  appeal  only." 

2.  But,  if  the  certiorari  was  well  brought,  the  cause  assigned 
for  the  reversal  of  the  judgment  was  not  sufficient ;  »for,  by  the 
nature  of  the  rule  of  reference,  no  day  in  court  is  given  to  the 
parties  upon  the  coming  in  of  the  report  of  referees,  and  if  the 
defendant  did  not  at  the  return  of  the  report,  it  was  his  own  fault. 

Ewing. — By  the  thirty-sixth  section  of  the  small  cause  act, 
(Rev.  Laws  640)  a  party  is  excluded  from  the  right  to  bring  an 
appeal  upon  a  judgment  rendered  in  the  absence  of  the  defend- 
ant. And  if  a  certiorari  will  not  lie  in  this  case  he  is  remediless, 
and  it  is  in  the  power  of  the  justice  (by  entering  a  judgment 
against  him  in  his  absence)  to  prevent  the  party  from  having 
any  redress. 

THE  COURT  sustained  the  certiorari,  and  reversed  the  judgment 
of  the  justice. 

Judgment  reversed. 

CITED  IN  Semple  v.  Presbyterian  Church,  Amboy,  3  Hal.  75.  Vandoren  v. 
Vandoren,  5  Hal.  341.  Neighbor  v.  Tnmmer,  1  Harr.  59.  &  J.  JR. 
£.  &  Tr.  Co.  v.  Suydam,  2  Harr.  42. 
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JOHN  PRICE  and  MARY  his  wife  against  JOHN  WARD. 

ON   CEBTIOBABI. 

If,  upon  the  trial  before  the  justice,  a  party  permits  a  witness  to  be  called, 
without  making  any  objection  to  him,  he  cannot,  on  the  trial  of  the  appeal, 
introduce  witnesses  not  examined  before  the  justice,  to  prove  such  witness 
interested,  or  to  discredit  his  testimony. 

The  facts  of  the  case  are  fully  detailed  in  the  opinion  delivered. 
Pearson,  for  plaintiff;  Armstrong,  for  defendant. 

KIRKPATRICK  C.  J.  This  cause  was  originally  tried  November 
18,  1820,  before  Joel  Gibbs,  esq.  one  of  the  justices  of  the  peace 
in  and  for  the  county  of  Gloucester,  and  a  verdict  and  judgment 
rendered  for  the  plaintiff  for  $100.  From  that  judgment  there 
was  an  appeal  to  the  Court  of  Common  Pleas  of  that  county, 
•which  appeal  was  continued  from  time  to  time  till  the  term  of 
December,  1821,  when  the  cause  was  tried  by  a  jury,  and  a 
verdict  rendered  for  the  same  sum  of  8100,  and  judgment 
entered  accordingly. 

The  defendants  have  assigned  nine  reasons  for  the  reversal 
of  this  judgment.  But  the  only  thing  to  be  collected  from  them, 
that  seems  to  be  worthy  of  consideration,  is  this.  On  the  trial 

(127) 
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of  the  cause  before  the  justice,  there  was  sworn  and  examined, 
as  a  witness  for  Ward,  the  plaintiff  below,  one  Christiana  Sut- 
ton,  the  wife  of  Joseph  Sutton.  When  the  same  person  was 
offered  as  a  witness  upon  the  trial  of  the  appeal,  the  defendants, 
the  Prices,  objected  to  her  admissibility,  offering  witnesses  to 
prove  that  Ward,  the  plaintiff,  had  offered  to  give  her  one  half 
of  what  he  should  recover  upon  the  trial  before  Gibbs,  and 
actually  did  give  her  $24  on  that  account.  The  court  declined 
hearing  the  witnesses  offered,  and  overruled  the  objection;  and 
the  witness  was  sworn  and  examined.  The  defendants  then 
again  offered  the  same  witnesses  to  prove  the  same  facts,  in  or- 
der to  discredit  her  testimony,  and  also  other  witnesses  to  prove 
that,  from  her  general  character,  she  was  unworthy  of  belief. 
The  court  rejected  this  evidence  also:  and  the  question  is, 
whether  they  are  right  in  the  law? 

By  the  thirty-seventh  section  of  the  act  constituting  the  courts 
for  the  trial  of  small  causes,  it  is  enacted,  in  substance,  that  the 
same  evidence  shall  be  admitted  upon  the  appeal  as  had  been 
admitted  before  the  justice,  and  no  other;  unless  the  justice  shall 
have  admitted  illegal,  or  rejected  legal  evidence,  and  that  then 
the  court  of  appeal  shall  reject  the  illegal,  and  receive  the  legal, 
so  that  right  may  be  done.  Now  if  a  suitor  will  stand  by  and 
see  an  interested  witness  taken  and  sworn  against  him  without 
opposition,  or  a  witness  infamous,  or  wanting  credit,  without  al- 
leging and  proving  such  infamy  and  want  of  credit,  he  can  never 
take  advantage  of  it  afterwards;  he  cannot  say  the  justice  has 
admitted  illegal  evidence,  because  no  such  illegality  was  made 
to  appear;  and  the  law  will  not  suffer  him  afterwards  to  take  ad- 
vantage of  his  own  neglect,  otherwise  there  could  be  no  end  of 
controversy.  In  the  case  before  us,  no  such  opposition,  allega- 
tion, or  proof  was  made,  or  attempted  to  be  made,  on  the  admis- 
sion of  this  witness  before  the  justice.  So  far  as  the  act  goes, 
therefore,  there  could  be  no  new  evidence  offered  in  objection, 
either  to  the  admissibility  or  credit  of  this  witness,  upon  the  ap- 
peal. The  defendants,  being  aware  of  this,  found  their  objection 
to  her,  and  would  introduce  witnesses,  who  had  not  been  before 
the  justice,  to  support  that  objection,  upon  the  ground,  that  they 
have  discovered  those  facts  and  this  new  evidence  since  that  trial. 

The  act  upon  which  this  appeal  is  brought,  being  the  act  of 
November  17,  1820,  enacts,  that,  upon  the  trial  of  the  appeal, 
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the  same  evidence  shall  be  admitted  as  is  admissible  in  other 
cases,  (that  is,  under  the  act  constituting  those  courts)  and  no 
other,  "unless  such  new  trial  upon  the  appeal  shall  have  been 
awarded  upon  the  discovery  of  new  evidence  since  the  trial 
before  the  justice."  By  that  act,  a  new  trial  upon  an  appeal,  after 
verdict,  was  not  a  matter  of  course;  but  the  verdict  must  first 
be  set  aside  upon  legal  principles, and  then  the  new  trial  ordered; 
and  unless  this  were  done  upon  the  discovery  of  new  evidence,  and 
appearing  so  to  be,  upon  the  record,  no  new  evidence  could  be 
admitted  upon  the  trial  of  the  appeal.  Now  it  is  manifest,  in  this 
case,  that  the  new  trial  upon  the  appeal  was  not  awarded  upon 
any  such  ground,  for  the  first  time  this  .newly  discovered  evi- 
dence was  ever  heard  of,  so  far  as  appears  from  the  record,  was 
after  the  trial  upon  the  appeal  had  actually  commenced.  Besides, 
I  take  it  to  be  a  principle  clearly  settled,  that  a  new  trial  will 
not  be  granted  upon  the  new  discovery  of  witnesses  who  will 
swear  against  the  credit  of  those  sworn  upon  the  trial.  Upon 
these  statutes,  therefore,  as  well  as  upon  general  principles,  I 
think  the  court  below  were  right  in  the  law. 

What  proves  this  construction  to  be  still  more  consistent  with 
the  general  view  of  the  legislature  on  this  subject,  is.  that  in  the 
very  next  act  touching  this  matter,  viz.  the  act  of  November  23, 
1821,  it  is  required,  that,  in  order  to  introduce  newly  discovered 
evidence  upon  the  appeal,  the  party  must,  at  the  term  to  which, 
the  appeal  is  made,  file  an  affidavit  setting  forth  the  facts  newly 
discovered,  and  the  names  of  the  witnesses  to  prove  them,  or 
otherwise  be  precluded  from  introducing  them ; — no  such  thing 
was  done  here. 

As  to  tho  bill  of  costs,  I  do  not  see  the  principle  upon  which 
it  has  been  made  up  and  taxed.  The  appellee  is  entitled  to  the 
expenses  of  two  witnesses  only; — this  will  reduce  tho  bill  of 
costs  to  $8.83. 

Let  the  judgment  be  affirmed,  therefore,  for  tho  principal  sum 
of  one  hundred  dollars,  and  eight  dollars  and  eighty-three  cents 
cost. 

Judgment  affirmed. 

CITED  is  Den  v.  Qeiger,  4  Hal.  240.    Sherron  v.  Humphrey*,  2  Or.  263. 

VOL.  II.  I 
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THE  STATE  BANK  OF  ELIZABETH  against.  FRAZEE  AYERS. 

IN  CASE. 

1.  Where  the  makers  of  a  negotiable  note  reside  in  New  York,  the  holder 
at  Elizabeth  Town,  and  the  endorser  in  the  neighbourhood  of  Rahway,  and 
the  notary  who  protests  the  note  in  New  York  transmits  notice  of  protest  by 
the  next  mail,  to  the  holder  at  Elizabeth,  who  sends  the  notice  by  the  next  mail 
to  the  endorser ;  held,  that  the  notice  to  the  endorser  is  in  due  time. 

2.  Where  the  evidence  to  prove  that  the  notice  was  sent  to  the  post-office 
nearest  the  endorser's  residence,  was  the  testimony  of  the  cashier  of  the  bank, 
that  he  sent  the  notice,  and  that  it  was  his  custom  to  send  them  to  the  post- 
office  nearest  the  endorser's  residence,  and  the  jury  find  a  verdict  for  the  plain- 
tiff, the  court  will  not  set  it  aside. 

3.  Where  a  bank  discounts  a  note  at  the  usual  rate  of  interest,  upon  condition 
that  the  person  offering  the  note  for  discotfnt  shall  receive  post  notes  payable  at 
forty-five,  sixty,  and  ninety  days,  as  cash,  and  the  said  post  notes  are  paid  and 
received  as  cash  for  the  said  note  thus  discounted,  the  note  discounted  is  usur- 
ious. But  if  the  defendant  pay  a  part  of  the  usurious  note,  and  give  a  new  note 
for  the  residue,  the  new  note  is  not  infected  with  the  usury. 

The  facts  of  this  case  are  clearly  stated  in  the  opinion  delivered. 

Scudder  &  Frelinghuysen,  for  plaintiff;  Wood  &  Scott,  for  de- 
fendant. 

The  opinion  of  the  court  was  delivered  by 

FORD  J.  A  note  of  $2500  was  made  by  Jaques  and  Freeman 
to  Jacob  Shnte,  and  endorsed  by  Jacob  Shute,  Richard  Jaques, 
P.  Ailing,  and  Frazee  Ayers,  to  the  State  Bank  of  Elizabeth 
Town.  Being  afterward  protested  for  non-payment,  and  an. 
action  brought  on  it  by  the  bank  against  Frazee  Ayers,  the  last 
endorser,  he  set  up  a  defence  against  it  on  the  three  following 
grounds:  that  notice  of  protest  was  not  sent  to  him  in  due  time; 
that  it  was  not  sent  to  the  nearest  post-office,  and  that  the  note 
was  usurious.  A  verdict  having  passed  against  him  at  the  circuit, 
he  now  moves  to  have  it  set  aside  for  the  foregoing  reasons. 

The  first  is,  because  notice  of  the  protest  was  not  sent  to  him 
in  due  tflne.  It  appears  that  the  bank  sent  the  note  in  question, 
and  had  it  protested  by  a  notary  in  New  York,  where  the  makers 
resided ;  and  the  notary  transmitted  notice  of  protest,  by  next 
mail,  to  the  Bank  of  Elizabeth,  who  transmitted  it,  by  the 
next  mail  after  they  ^received  it,  to  the  endorser.  Now  it  is 
manifest  that  Mr.  Ayers  would  have  received  the  notice  one  day 
earlier,  if  the  notary  had  sent  it  to  him  instead  of  its  being  sent 
to  the  bank,  and  by  the  bank  to  him.  I  conceive,  however,  that 
the  course  adopted  was  by  no  means  an  improper  one,  in  as 
much.as.a  Jio.tary  is  required  to  give  notice  of  protest  only  to  the 
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holder.  This  point  is  so  fully  settled  in  2  John.  Ca.  1;  5  Mass. 
Rep.  167,  and  the  cases  collected  in  Chitty  on  Bills.  236,  a.  as  to 
preclude  any  reasoning  on  the  subject,  the  disturbance' of  which 
might  become  prejudicial  to  commerce.  If  a  notary  transmit 
notice  to  the  endorsers,  as  early  as  it  could  have  been  received 
by  the  mail  from  the  holder,  it  will  certainly  be  good  and  valid — 
but  he  is  not  obliged  to  do  it :  and  the  notice  having  been  trans- 
mitted by  him  to  the  bank,  and  by  the  bank  to  the  defendant, 
respectively,  in  due  time,  removes  all  objection  to  the  verdict  on 
this  ground. 

The  second  reason  is,  that  the  letter  for  Mr.  Ayers  was  not 
directed  to  the  nearest  post-office.  It  seems  to  be  agreed  on  by 
the  parties,  that  Mr.  Ayers  resided  four  miles  from  the  post- 
office  at  \\oodbridge,  and  five  miles  from  the  post-office  at  Rah- 
way,  and  that  he  did  not  reside  in  any  post  town.  And  an 
objection  was  raised  against  considering  a  letter  by  mail,  as  any 
notice  to  him,  or  persons  having  residences  like  him,  who  were 
entitled,  it  was  argued,  to  notice  by  a  personal  service.  But  I 
apprehend  this  would  be  to  make  a  change  in  established  law, 
to  which  the  legislative  branch  of  the  government  is  alone  compe- 
tent; and  certainly  no  other  wisdom  could  prescribe  the  distance 
beyond  a  post-office  to  which  notice  by  letter  should  extend, 
or  where  it  should  stop,  and  the  distracting  method  by  personal 
service  should  commence.  The  judicial  branch  must  be  gov- 
erned by  principles  and  precedents  in  the  law  merchant  that 
are  already  established.  And  if  principles  and  precedents  have 
established  any  rule  whatever  among  merchants,  it  is  certainly 
one,  that  if  the  endorser  live  in  a  city  or  place  different  from 
the  holder,  he  may  be  served  with  notice  by  letter,  directed  to 
the  post-office  which  is  nearest  to  his  place  of  residence.  See 
the  principle  fully  stated,  with  all  the  cases  collected  upon  it,  in 
Chitty  on  Bills.  Considering  the  amount  in  bills  of  exchange 
and  negotiable  paper  resting  every  day  for  salvation  on  this 
universal  principle,  it  ought  not  to  bo  shaken  or  altered  without 
the  most  imperious  reasons;  and  yet  there  are  none,  in  my  view, 
of  that  description.  If  persons  residing  far  from  a  post  town, 
aside  from  the  common  walks  of  gregarious  commerce,  will  give 
their  names  in  guarantee  of  commercial  paper,  it  is  better  they 
should  be  held  to  inquire  for  letters  at  the  nearest  post  office, 
about  the  time  such  paper  comes  to  maturity,  than  that  the 
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holder  should  be  compelled  to  send  a  special  messenger  fifty  or 
one  hundred  and  fifty  miles  to  serve  personal  notice;  or  that  an 
established  system  of  notices,  sufficiently  complex  already, 
should  be  forced  to  give  way  to  the  introduction  of  novel  excep- 
tions, imposing  burthensome,  expensive  and  hazardous  duties  on 
all  men  of  business,  merely  out  of  favor  to  eccentric  residences. 
The  whole  matter  is  therefore  reducible  to  the  simple  point, 
whether  notice  was  directed,  in  this  case,  to  the  post-office  near- 
est to  Mr.  Ayers'  residence.  The  proof  of  it  was  attempted  by 
only  one  witness,  and  that  was  the  cashier  of  the  bank,  who, 
instead  of  being  positive  (at  this  distance  of  time)  to  which  of 
the  two  post-offices  he  directed  the  letter,  could  testify  only,  that 
it  was  his  custom  and  practice  to  send  to  the  nearest  post-office. 
This  was  circumstantial  evidence  for  the  jury  to  consider  of, 
and  was  certainly  entitled  to  considerable  weight.  In  5  John. 
375,  the  court  reposed  on  what  a  notary  declared  to  be  his  uni- 
form practice.  It  certainly  afforded  a  strong  presumption  of  the 
fact,  and  disables  me  to  say,  that  I  am  at  all  discontented  with 
the  verdict,  in  this  particular. 

The  third  reason  assigned  is,  that  the  note  is  usurious.  It 
appears  that  Jaques  and  Freeman  offered  a  note,  by  the  same 
makers  and  endorsers,  of  $8000,  for  discount  at  the  bank,  and 
could  not  obtain  the  accommodation  until  they  proposed  to 
accept  post  notes  at  forty-five,  sixty  and  ninety  days,  as  cash ; 
but  under  this  agreement,  it  was  discounted  at  the  usual  rate  of 
interest,  and  post  notes  at  forty-five  days  paid  for  one  third,  at 
sixty  days  for  another  third,  and  at  ninety  days  for  the  remain- 
der. When  the  discounted  note  became  due,  a  payment  of 
$2000  was  made,  by  way  of  curtailment,  and  &  note  of  less 
amount  given  in  lieu  of  it,  by  the  same  parties.  Thus  were 
existing  notes  often  curtailed  in  part  by  cash,  and  new  notes 
given  for  diminished  remainders,  until  the  parties  came  to  owe 
the  bank  only  $2500,  for  which  they  gave  the  note  in  question. 
Now  seven  per  cent,  was  the  highest  premium  that  could  be 
lawfully  taken  on  the  first  note  of  $8000,  and  yet  the  bank 
connected  an  agreement  with  it  that  gave  them  interest  for  one 
hundred  and  ninety-five  days  on  one-third  of  the  post  notes, 
which  additional  benefit  rendered  that  note  most  grossly  usuri- 
ous, and  Jaques  and  Freeman  were  under  no  obligation  to  pay 
it,  if  they  had  not  pleased.  In  the  case  of  Matthews  &  Griffith, 
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Rep.  200)  a  post  note  payable  only  three  days  after 
date,  being  an  additional  advantage  beyond  lawful  interest,  was 
holden  to  be  clearly  usurious. 

But  Jnques  and  Freeman  have  voluntarily  paid  off  that  corrupt 
note,  and  entered  into  another  agreement  or  security,  whereby 
the  firm  ground  on  which  they  stood,  is  given  up  for  another 
that  is  essentially  different.  The  question  is  now,  whether  any 
corrupt  agreement  attended  the  making  of  the  present  note;  and 
as  none  is  pretended,  it  becomes  difficult  or  impossible  to  bring  a 
note,  that  is  lawful  on  the  face  of  it,  and  had  no  agreement  con- 
nected with  it,  under  the  words  and  lash  of  the  statute,  which 
speaks  of  a  note  whereon  or  whereby  a  greater  benefit  is  reserved 
or  taken.  The  first  note  came  within  these  words,  and  was  as 
different  as  it  could  well  be  from  the  last,  in  this  view  of  them. 
So  far  we  can  go  on  principle. 

But  the  corrupt  note,  is  alleged  to  be  the  consideration  on 
which  the  present  one  is  founded,  and  that  it  is  tainted  with  the 
original  infection.  In  support  of  this  doctrine,  the  case  of  Tate 
&  Welling  is  relied  on,  from  3  Term  Rep.  537,  and  it  would  seem, 
to  govern  the  present,  if  its  authority  were  not  questionable. 
But  I  have  two  remarks  that  diminish  the  validity  of  this  case, 
in  my  opinion,  exceedingly.  One  is,  that  the  contract  therein, 
being  a  lawful  one,  and  no  case  of  usury  before  the  court,  their 
speculations  were  merely  gratuitous,  and  not  considered  so  care- 
fully as  if  they  had  been  made  on  a  point  in  the  cause.  Another 
reason,  strong  in  itself,  and  eminently  corroborative  of  the 
former,  is,  that  the  same  court  virtually  retracted  those  ideas 
afterward,  when  coming  over  the  doctrine  of  securities  substi- 
tuted for  prior  ones,  wherein  they  recognize  the  difficulty  of 
bringing  these  new  securities  within  the  words  of  the  statute; 
and  add,  that  if  by  ascending  indefinitely  through  a  line  of  con- 
nected mortgages,  to  a  remote  one  that  had  a  speck  of  usury  in 
it,  that  speck  might  bo  derived  down  to  a  present  one,  it  might 
endanger  half  the  titles  by  mortgage,  in  the  nation.  And  it  is  a 
fact,  that  the  speculations  of  the  court  in  Tate  &  Welling  were 
retracted  virtually  afterward,  and  are  contradicted  by  all  subse- 
quent cases.  Thus  in  Barnes  v.  Headly,  (2  Taunt.  184)  Webb, 
on  lending  out  £900  on  lawful  interest,  reserved  moreover  to 
himself  certain  large  commissions;  but,  on  being  threatened  with 
a  prosecution  for  usury,  he  surrendered  his  usurious  agreement 
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and  securities,  and  took,  in  lieu  thereof,  a  new  security  for  only 
the  £900  with  lawful  interest.  It  was  argued,  that  the  consid- 
eration of  this  new  bond  was  contained  in  the  former  corrupt 
agreement,  and  formed  a  material  part  and  parcel  of  it.  But  the 
court  adjudged  the  first  and  lust  contract  to  be  materially  differ- 
ent; that  the  first  was  usurious,  corrupt,  and  void,  under  the 
statute,  but  the  last  had  in  it  nothing  to  which  the  words  of  the 
statute  could  apply.  So  in  the  case  of  Wright  v.  Wheeler,  (1 
Camp.  165)  Wright,  on  lending  £1000,  took  a  bond  on  interest, 
and  also  a  promise  of  £50  a  year,  as  salary  for  a  clerkship,  in 
which  he  was  not  expected  to  officiate ;  but  growing  alarmed 
after  he  had  received  the  salary  for  one  year,  he  refunded  it, 
and  gave  up  his  old  securities,  and  received,  in  lieu  of  them,  a 
bond  for  the  exact  money  he  had  lent ;  and  the  court  decided 
that  this  last  bond  had  nothing  in  it  to  which  the  words  of  the 
statute  could  apply.  The  case  of  Cuthbert  v.  Haley,  (8  Term 
Rep.  390)  is  stronger  still.  Cuthbert  took  an  assignment  of  a 
note  that  had  been  (without  his  privity)  usuriously  made  by  one 
Haley,  and  Haley  might  therefore  have  avoided  it,  if  he  pleased, 
yet  he  voluntarily  gave  Cuthbert  a  bond  for  the  same  money, 
which  bond  had  not  been  agreed  upon  when  the  usurious  note 
was  made,  nor  was  it  a  device,  shift,  or  contrivance  that  had 
been  agreed  on  in  order  to  evade  the  statute;  and  the  court  held, 
that  a  new  security  was  always  valid  if  it  had  not  been  agreed 
on  before  hand,  as  a  device  to  evade  the  statute.  The  ablest  of 
our  American  tribunals  have  coincided  with  these  decisions  and 
reasons.  In  the  case  of  Bearce  v.  Barstow,  (9  Mass.  Rep.  48) 
one  Byram  gave  a  note  to  Bearce  of  $400,  on  which  he  agreed 
to  pay  24  per  cent,  interest;  and  when,  at  the  end  of  the  year, 
it  amounted  to  3496,  Byram  got  one  Barstow,  who  owed  him 
money,  to  take  it  up  for  him.  This  Barstow  did,  by  giving  his 
own  note  for  the  amount.  The  jury  found  that  this  substitution 
had  not  been  agreed  on  when  the  money  was  lent,  as  any  de- 
vice, shift,  or  contrivance  to  evade  the  statute  ;  and  thereupon 
the  court  decided,  that  the  last  note  was  not  one  whereon  or 
whereby  usurious  interest  was  reserved,  and  therefore,  that  the 
words  of  the  statute  could  not  apply  to  it;  that  the  statute  was  a 
full  bar  of  the  first  note,  if  it  had  pleased  the  party  to  embrace 
it ;  but  if  he  choose  to  waive  the  remedy  provided  by  law,  and 
Buffer  judgment  to  pass  by  default,  or  substitute  a  new  security 
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for  the  amount,  they  cannot  be  afterward  avoided.  The  same 
doctrine  was  recognized  and  affirmed  by  the  court  afterward,  in 
10  Mass.  Rep.  121.  The  authority  of  these  cases  rests  on  the 
reasoning  in  them,  from  which  there  is  no  escape.  Our  statute 
provides,  that  a  note  on  which  higher  interest  is  reserved  or  taken 
&c.  shall  be  void ;  but  this  is  a  note  on  which,  or  on  any  agreement 
attending  it,  no  higher  interest  than  seven  per  cent,  was  reserved, 
and  the  statute  cannot  apply  to  it.  And  as  there  is  no  ground 
for  the  third  objection,  any  more  than  for  the  first  and  second, 

Let  the  rule  to  shew  cause  be  discharged. 

CITED  is  Den  v.  Morris,  3  Hal.  263.  Hazelton  Coal  Co.  v.  Ryerson,  Spen.  133. 
Sussex  Bank  v.  Baldwin,  2  Harr.  503.  Morris  v.  Taylor,  7  C.  E.  Qr» 
443.  Taylor  v.  Morris,  Id.  609. 


BERRY  against  CAHANAN. 

PRACTICE. 

When  the  course  of  practice  (as  to  filing  pleadings)  which  is  established  by 
the  practice  act,  is  once  broken  in  upon ;  the  English  practice,  of  ruling  your 
adversary  to  plead,  must  be  pursued. 

A  demurrer  had  been  filed  to  the  plaintiff's  replication,  and, 
upon  argument,  the  demurrer  was  sustained.  Ante  77.  The 
plaintiff  amended  his  replication,  and  Vanarsdale,  for  the  defend- 
ant, now  applied  for  time,  until  the  first  day  of  the  next  term, 
to  file  a  rejoinder. 

Ewing,  opposed  the  application. 

The  Chief  Justice  asked  the  defendant's  counsel  if  a  rule  had 
been  taken  upon  him  to  rejoin?  He  said  no  rule  had  been  taken. 

KIRKPATKICK  C.  J.  The  practice  which  is  pursued,  of  filing 
pleadings  within  thirty  days  successively  after  each  other,  is 
established  by  the  act  of  the  legislature;  but  when  that  course 
is  broken  in  upon  (as  in  this  case,  by  a  demurrer  allowed)  you 
must  then  follow  the  old  practice,  and  take  a  rule  upon  your 
adversary  to  plead. 

Motion  for  time  to  rejoin  allowed. 
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E.  J.  CAMMA^  against  EANDOLPH  and  RANDOLPH. 

05   CERTIOEAEI. 

If  a  defendant  is  arrested  upon  a  warrant,  and  enters  into  bond  (according 
to  the  tenth  section  of  the  small  cause  act,  Ren.  Laws  630)  for  his  appearance 
before  the  justice,  and  fails  to  appear  at  the  day,  the  justice  cannot  proceed 
to  trial  in  his  absence,  nor  render  judgment  against  him. 

Hardenburgh  moved  to  reverse  the  judgment  of  the  justice, 
because  the  judgment  had  been  entered  against  the  defendant, 
in  his  absence,  and  before  he  had  appeared  to  the  action.  TLe 
facts  were  these :  a  warrant  had  been  issued  against  Camman, 
and  the  constable  had  arrested  him  and  taken  bond  (according 
to  the  tenth  section  of  the  small  cause  act,  Rev.  .Laws  630)  for 
his  appearance  before  the  justice  on  the  1st  of  August.  Camman 
did  not  appear  before  the  justice  at  the  time  mentioned  in  the 
bond;  the  plaintiff  however  appeared,  and  proved  his  account; 
and  the  justice  gave  judgment  against  Camman  for  the  amount 
of  the  plaintiff 's  account.  This  judgment,  it  was  contended,  was 
irregular,  because  there  never  had  been  any  appearance  by  the 
defendant  before  the  justice.  It  was  not  authorized  by  the  13th 
section  of  the  act,  (Rev.  Laws  G32)  because  that  section  refers 
only  to  the  default  of  defendant,  in  not  appearing  according  to 
the  condition  of  the  recognizance  (which  is  taken  by  the  justice 
himself,  after  there  has  been  an  appearance  of  the  defendant) 
and  does  not  embrace  the  case  of  a  failure  to  appear,  according 
to  the  condition  of  the  bond  taken  by  the  constable  under  the 
tenth  section. 

Scott,  contra,  contended — that  the  entering  into  bond  to  the 
constable  was  equivalent  to  an  appearance,  and  that  the  justice 
was  authorized  in  entering  the  judgment. 

PER  CURIAM.    Let  the  judgment  be  reversed.* 

CITED  IK  Condit  v.  Baldwin,  4  Harr.  143. 


*The  proper  proceeding  in  a  case  like  this  would  be,  for  the  plaintiff  to  prose- 
cute on.  the  bond. 
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JOSEPH  VANDOREN  against  JOHN  H.  BELLIS. 

ON   CEETIORARI. 

In  an  action  of  trover  for  200  sheaves  of  rye,  the  defendant,  in  order  to  jus- 
tify the  taking  of  the  rye,  may  give  in  evidence  the  record  of  a  judgment  in 
ejectment  by  A.  against  the  plaintiff,  and  the  habere  facias  possessionem  by 
virtue  of  which  A.  was  put  in  possession  of  the  premises  on  which  the  rye  was 
cut,  and  the  lease  from  A.  to  the  defendant,  of  said  premises. 

This  was  an  action  of  trover,  brought  by  Bellis  against  Van- 
doren  for  200  sheaves  of  rye.  A  judgment  had  been  rendered, 
by  the  justice,  for  the  plaintiff,  whereupon  Vandoren  appealed; 
and,  upon  the  trial  of  the  appeal,  the  following  facts  appeared 
in  evidenco.  Bcllis,  the  plaintiff,  had  purchased  a  farm  of  Doct. 
J.  Schcnck,  and  gave  a  mortgage  on  it  for  the  consideration 
money ;  BeJlis  entered  into  possession  of  the  farm,  and  in  the 
fall  of  1821  had  sown  a  crop  of  rye ;  the  money  due  on  the 
-mortgage  remaining  unpaid,  Schenclc,  in  the  mean  time,  had 
brought  an  ejectment  therein,  obtained  judgment,  and  by  virtue 
of  an  habere  facias  possessionem,  was,  on  the  22d  June,  1822,  put 
in  possession  of  the  farm  by  the  sheriff;  and  on  the  same  day 
made  a  lease  of  the  same  premises  to  the  defendant,  Vandoren, 
•who  gathered  and  threshed  the  rye  which  had  been  sown  by 
Bellis,  the  plaintiff,  and  for  which  the  action  was  now  brought. 
Tho.dcfcndant  Vandoren,  the  appellant  in  appeal,  offered  in  evi- 
dence the  record  of  the  judgment  in  ejectment  in  the  case  of 
Den  ex  dcm.  Jacob  It.  Schenck  v.  John  If.  Bellis,  and  also  the 
writ  of  habere  facias  possessionem,  with  the  sheriff's  return  ;  like- 
wise a  lease  between  Jacob  E.  Schcnck  and  Joseph  Vandoren, 
dated  24th  June,  1822,  for  the  premises  on  which  the  rye  in 
question  grew;  and  it  was  admitted  that  all  these  papers  were 
read  in  evidence  on  the  trial  before  the  justice.  The  Court  of 
Common  Pleas  rejected  this  testimony,  and  the  jury  found  a 
verdict  in  favour  of  Bellis,  the  appellee,  for  $40. 

Vroom,  now  moved  to  reverse  the  judgment  of  the  Court  of 
Common  Pleas,  because  they  refused  to  receive  the  testimony 
offered.  The  evidence,  he  contended,  was  perfectly  proper; 
Joseph  Vandoren  defended  the  taking  the  grain,  as  the  tenant 
of  Jacob  E.  Schenck;  and  if  Schenck,  when  ho  was  put  in  pos- 
session of  the  premises  by  the  sheriff  became  entitled  to  tho 
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grain  growing  on  the  farm,  then  it  was  obvious  the  plaintiff 
could  not  recover;  that  the  possession  which  the  sheriff  deliv- 
ered by  virtue  of  an  habere  facias  was  an  unconditional  one,  and 
negatived  any  tenure  which  the  tenant  might  have.  Adams  on 
Eject.  308.  The  evidence  offered,  therefore,  was  proper  to  shew 
the  right  of  Schenck,  under  whom  Vandoren  claimed,  and  ought 
therefore  to  have  been  received. 

The  opinion  of  the  court  was  delivered  by 

FORD  J.     It  was  error  in  the  court  to  refuse  to  receive  in  evi- 
dence the  writ  of  possession  and  the  proceedings  in  ejectment. 

Let  the  judgment  be  reversed. 


ISAAC  WYCKOFF  against  JOHN  BOGGS. 

IS   EREOE. 

In  an  action  against  a  clergyman  to  recover  the  penalty  (given  by  the  fifth 
section  of  the  act  concerning  marriages,  Rev.  Laws  181)  for  marrying  a  minor, 
•without  having  a  certificate  in  writing  under  the  hand  of  his  parent,  and  with- 
out the  parents  being  present  and  consenting  thereto,  the  defendant  cannot 
five  in  evidence  the  parol  declarations  of  the  parent  to  third  persons,  "that  he 
ad  no  objection  to  his  son's  marriage ;  that  he  was  acquainted  with  it  at  the 
time  of  its  taking  place,  and  satisfied  that  it  should  take  place ;   and  that  if  the 
defendant  had  not  made  himself  busy  in  a  suit  between  plaintiff  and  a  third 
person,  plaintiff  would  not  have  commenced  this  suit  against  him." 

The  facts  in  this  cause  are  sufficiently  stated  in  the  opinion 
delivered.  This  cause  was  submitted  without  argument. 

Saxton,  for  plaintiff;  Clark,  for  defendant. 

FORD  J.  This  action  was  brought  to  recover  a  penalty  of 
$300  from  the  defendant,  for  mariying  the  plaintiff's  son  under 
age,  without  the  plaintiff  being  present  to  give  his  consent,  and 
without  a  certificate  under  his  hand,  as  required  by  the  third 
section  of  the  act  concerning  marriages,  Rev.  Laws  181. 

The  defendant  gave  in  evidence  the  declarations  of  the  father 
to  third  persons,  that  he  had  no  objection  to  his  son's  marriage ; 
that  he  was  acquainted  with  the  time  of  its  taking  place,  and 
satisfied  it  should  take  place  ;  that  if  the  Rev.  Mr.  Boggs  had  not 
been  active  in  a  suit  between  him  and  one  Garrison,  he  would 
not  have  instituted  this  action  against  him ;  but  that  Mr.  Boggs 
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had  made  himself  pretty  busy  in  that  dispute,  and  he  had  a  good 
chance  now  to  give  him  a  touch.  This  evidence  was  opposed  in 
the  court  below,  as  being  inconsistent  with  the  provisions  of  the 
statute  ;  but  the  Court  of  Common  Pleas  received  it  as  evidence 
of  consent,  and  the  jury  found  a  verdict  for  the  defendant.  The 
plaintiff  took  a  bill  of  exceptions,  which  brings  the  legality  of 
this  evidence  under  our  consideration;  and  we  must  be  gov- 
erned by  the  language  and  intent  of  the  statute.  Its  provisions 
are,  that  no  justice  of  peace  or  minister  of  the  gospel  shall 
marry  a  male  person  under  the  age  of  twenty-one  years,  unless 
the  parent  be  present,  and  consent  to  the  marriage;  or  give  a 
certificate  in  writing,  under  his  hand:  and  any  justice  or  minister 
marrying  a  minor,  without  consent  "obtained  according  to  the 
directions  of  this  act"  shall  forfeit  $300,  &c. 

It  may  be  inferred,  from  the  strictness  of  these  provisions,  and 
magnitude  of  the  penalty  for  transgressing  them,  that  the  legis- 
lature deemed  them  to  be  of  very  high  importance  in  regulating 
those  marriage  contracts,  whose  high  solemnities  are  never  after- 
ward revocable  by  the  parties.  No  person  will  doubt  the  regard 
of  the  legislature  for  public  welfare  in  making  these  provisions, 
who  consider  the  misery  created  by  marriages  before  reason  or 
judgment  are  mature,  and  the  deep  distress  they  often  entail  on 
parents,  parties  and  families.  Of  the  various  ways  in  which 
parental  consent  might  be  proved,  some  are  very  safe  and  explicit, 
while  others  might  lead  into  mistakes,  or  afford  an  opening  for 
imposition.  These  various  modes  lying  under  consideration, 
legislative  wisdom  saw  fit  to  adopt  only  two  forms  of  giving  con- 
sent, and  to  declare  all  other  forms  invalid,  by  annexing  the  pen- 
alty to  any  marriage  where  consent  is  not  obtained  "according 
to  the  directions  of  this  act"  It  places  no  impediment  in  the  way 
of  genuine  consent,  making  the  manifestation  of  it  easy  for  both 
parentsand  children,  and  securing  justices  and  ministers  against 
all  danger  from  imposition  or  error,  if  they  will  walk  in  the  path 
marked  out  for  them  by  the  wisdom  of  the  act.  If  they  will  not 
conform  to  a  rule  that  is  both  explicit  and  excellent,  and  will 
derive  evidence  of  consent  from  irregular  and  prohibited  sources, 
the  law  must  give  way  to  them,  or  they  must  give  way  to  the 
law,  the_re  being  no  middle  ground.  Now  the  law  not  only  is 
our  guide,  but  wo  rejoice  in  its  comparative  wisdom  above  tho 
other  method.  It  is  not  even  decorous  in  magistrate  or  cler- 


140  NEW  JERSEY  SUPREME  COURT. 


Vanderveer  v.  Ingleton. 


gyman  to  receive  the  tattle  of  a  neighourhood  in  evidence  of 
parental  consent,  in  place  of  a  dignified  application  to  the  parent 
himself.  In  his  casual  conversation  among  ncighours,  he  is  not 
expected  to  disclose  his  inmost  thoughts  and  feelings  touching 
a  family  marriage.  Sometimes  it  is  the  best  way  of  preventing 
an  unhapp}7  attachment  not  to  oppose  it  too  violently,  but  seem 
to  assent,  in  order  to  recover  the  lost  confidence  of  a  child,  and 
win  him  back  into  a  respect  for  wholesome  advice.  The  statute 
would  become  a  snare  to  entrap  parents,  if,  in  place  of  its 
guarded  provisions,  the  court  should  accept  of  their  chat  in  the 
neighbourhood  as  evidence  of  their  consent.  The  lather  may 
have  been  actuated  by  unworthy  motives  in  the  prosecution  of 
this  suit,  and  the  jury  may  have  believed  it ;  but  if  we  overthrow 
a  salutary  statute  that  has  been  evidently  transgressed  by  the 
defendant  because  his  adversary  is  not  friendly,  it  will  establish 
a  principle  which  might  overthrow  all  the  penal  statutes  in  the 
state,  and  render  them  null  and  void. 

Let  the  judgment  be  reversed. 


CORNELIUS  H.  VANDERVEER  against  JOHN  INGLETON. 

•  ON   CERTIOEAEI. 

1.  If  the  parties  "  agree  to  come  to  trial,"  it  is  a  sufficient  agreement  (under 
the  eighteenth  section  of  the  act  for  the  trial  of  small  causes,  Rev.  Laws  634.) 
"to  enter,  without  process,  an  action  before  a  justice,"  in  order  to  give  such  jus- 
tice jurisdiction. 

2.  A  general  acknowledgment,  that  the  defendant  is  indebted,  will  not  author- 
ize the  justice  in  entering  judgment  for  a  specific  sum. 

The  transcript  sent  up  by  the  justice  was  as  follows:  (after 
stating  the  court  and  the  parties) — "In  debt,  demand  $62,  Jan. 
6,  1823.  The  parties  agreed  to  come  to  trial  on  the  18th  inst. 
at  two  o'clock  P.  M. — demand  filed;  adjourned  to  25th  inst.  at 
two  o'clock  P.  M.  Issued  a  subpoena  for  Rob.  Chambers.  Jan. 
25th  the  parties  appeared,  defendant  acknowledged  himself 
indebted,  &c.  whereupon  I  gave  judgment  in  favour  of  the  plain- 
tiff"— and  then  proceeded  in  the  usual  form. 

Ewing  moved  to  reverse  this  judgment,  on  two  grounds. — 1. 
Because  the  justice  had  no  jurisdiction  in  the  cause.  He  said, 
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it  did  not  appear,  by  the  record,  that  the  parties  agreed  to  enter 
without  process  any  action  before  the  justice;  which  was  neces- 
sary, in  order  to  give  the  justice  authority  to  proceed  to  judg- 
ment in  the  cause;  and  cited  the  eighteenth  section  of  the  small 
cause  act,  Rev.  Laws  634. 

2.  That  it  did  not  appear  that  the  justice  had  any  authority 
to  enter  judgment  for  the  sum  mentioned  in  the  judgment,  or  for 
any  other  sum,  for  the  transcript  only  states,  that  the  defendant 
acknowledged  himself  indebted  &c.  without  stating  any  sum; 
and  it  might,  for  aught  that  appears  on  the  record,  have  been 
only  for  one  dollar,  as  for  the  amount  of  the  judgment. 

W.  Hoisted,  contra,  contended  upon  the  first  objection — that 
sufficient  appeared  upon  the  transcript  to  shew  that  the  statute 
had  been  substantially  complied  with ; — and,  as  to  the  second 
objection,  that  it  was  obvious,  from  an  inspection  of  the  whole 
of  the  proceeding,  that  the  acknowledgment  made  by  the 
defendant  went  to  the  whole  of  the  plaintiff's  demand;  for  if 
the  defendant  had  any  set-off  to  reduce  it,  he  was  bound  to  file 
it,  and,  not  having  done  so,  the  words  "acknowledged  himself 
indebted  &c."  can  mean  only,  that  he  admitted  the  demand  of 
the  plaintiff,  as  stated ;  and  therefore  shew  that  the  justice  was 
warranted  in  entering  judgment  for  that  sum. 

KIRKPATRICK  C.  J.    Let  the  judgment  be  reversed. 

EOSSELL  J.  I  think  there  is  nothing  in  the  first  objection 
taken,  but  am  willing  to  reverse  the  judgment  on  the  second 
ground. 

FORD  J.  I  am  satisfied  there  is  nothing  in  the  first  objection, 
but  concur  in  the  reversal,  on  the  second  objection. 

Judgment  reversed. 
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EMERY  administrator  of  Else  Flock,  deceased,  against  L.  NEIGHBOUR  and 
N.  NEIGHBOUR 

15   DEBT. 

1.  Where  a  husband,  by  articles,  places  money  in  the  hands  of  trustees  for 
"  the  sole  and  separate  use  of  the  wife,  and  to  be  subject  to  her  sole  order  and 
disposition,"  although  the  article  of  agreement  may  be  wholly  inoperative  as 
an  article  of  agreement,  in  consequence  of  the  trustees  never  signing  the  same; 
yet  if  the  wife,  upon  the  faith  of  this  agreement,  lived  separate  and  apart  from 
her  husband,  and  at  her  death  makes  a  testamentary  disposition  of  this  money, 
her  administrator  may  recover  it  from  the  said  trustees,  and  her  husband  will 
not  be  entitled  to  it. 

2.  A  covenant  purporting  to  be  tripartite,  but  executed  by  only  two  of  the 
parties,  is  incomplete,  and  binds  nobody.     P.  Kirkpatrick  C.  J. 

3.  It  is  lawful  for  baron  and  femme  to  live  separate  by  mutual  consent,  and 
this  voluntary  separation  may  be  made  by  parol.     P.  Kvrkpatrick  C.  J. 

4.  By  the  permission  of  the  husband,  the  wife  may  make  a  disposition  in  the 
nature  of  a  will — but  this  disposition,  to  be  effectual,  must  be  proved  before  the 
surrogate,  and  letters  of  administration  must  be  obtained  with  the  disposition 
annexed. 

This  was  an  action  of  debt,  brought  by  William  Emery, 
administrator  with  the  testament  annexed  of  Else  Floek,  against 
Leonard  Neighbour  and  Nicholas  Neighbour.  The  declaration 
consisted  of  two  counts.'  The  first  count  charged,  that  the 
defendants  were  indebted  to  Else  Flock,  in  her  lifetime,  in  the 
sum  of  $1900,  for  so  much  money  by  them  received  in  her  life- 
time to  her  use, — and  concludes  with  the  usual  breach.  The 
second  count  is  for  interest.  To  this  declaration  the  defendants 
pleaded  nil  debit  and  payment,  with  notice  of  set-off. 

This  cause  was  tried  at  the  Morris  circuit,  in  September,  1822, 
before  his  honour  Justice  Ford,  when  the  jury  rendered  a  ver- 
dict for  the  plaintiff  for  the  sum  of  seventeen  hundred  and  fifty 
dollars,  subject,  nevertheless,  to  the  opinion  of  this  court,  on  a 
special  case  agreed  on  by  the  attorneys  for  the  respective 
parties — which  case  is  in  the  following  words: — 

"  By  an  article  of  agreement,  bearing  date  the  twenty-third 
day  of  April,  1811,  between  John  Flock,  of  the  first  part,  and 
Else  Flock  his  wife,  of  the  second  part,  and  Leonard  Neigh- 
bour and  Nicholas  Neighbour,  of  the  third  part,  executed  under 
their  hands  and  seals,  of  John  Flock  and  Else  his  wife,  but  not 
executed  by  the  trustees.  John  Flock  covenanted  and  agreed, 
to  and  with  Nicholas  Neighbour,  esq.  and  Leonard  Neighbour, 
trustees  of  his  sjfid  wife,  their  executors,  administrators,  and 
assigns,  and  to  and  with  the  said  Else  his  wife,  and  that  he,  the 
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said  John  Flock,  shall  and  will  permit  and  suffer  her  from  time 
to  time,  and  at  all  times  henceforth  during  her  natural  life,  to 
live  separate  and  apart  from  him.  And  further,  that  the  said 
John  Flock  shall  and  will  well  and  truly  pay,  or  cause  to  be 
paid,  unto  the  said  Nicholas  Neighbour,  esquire,  and  Leonard 
Neighbour,  trustees  for  this  purpose  appointed,  for  the  sole,  sepa- 
rate, and  exclusive  use  of  the  said  Else  his  wife,  the  sum  of  one 
thousand  nine  hundred  dollars  towards  her  support  and  main- 
tenance, and  to  be  subject  to  her  sole  order  and  disposition ; 
which  paj-ment  he  covenants  to  pay  on  the  twenty-third  of 
this  instant,  for  the  purposes  aforesaid.  In  consideration  of 
which  sum  of  one  thousand  nine  hundred  dollars,  so  hereby 
made  payable  to  her  order  in  manner  as  aforesaid,  she,  the  said 
Else,  doth  hereby  agree  to  accept  and  take  in  full  satisfaction 
for  her  support  and  maintenance,  and  all  alimony  whatsoever, 
during  coverture.  And  the  said  Nicholas  Neighbour,  esq.  and 
Leonard  Neighbour,  trustees,  do  covenant  and  agree  to  and 
with  the  said  John  Flock,  on  the  performance  of  the  covenants 
on  his  part  to  be  performed,  to  indemnify  and  save  harmless 
him,  the  said  John,  from  all  and  all  manner  of  demands,  claims, 
and  debts  which  may  come  against  him  by  the  legal  rights  of 
his  said  wife  or  her  means  during  the  coverture,  except  so  far 
as  respects  the  covenants  in  this  indenture,  on  his  part  to  be  per- 
formed. Whereupon  the  said  John  Flock  paid  to  the  defendants, 
Leonard  Neighbour  and  Nicholas  Neighbour  the  sum  of  one 
thousand  eight  hundred  and  eighty-five  dollars,  for  and  upon  the 
trust  in  the  said  articles  of  agreement  mentioned.  The  said  John 
Flock  and  his  said  wife  thereupon  separated  and  lived  apart  from 
each  other,  and  thenceforth  continued  to  do  so  until  the  said 
Els0  Flock  died,  during  all  which  time  the  said  defendants  main- 
tained and  supported  the  said  Else,  and  indemnified  and  kept 
harmless  the  said  John  Flock  against  all  claims  by  or  on  her 
account.  Else  Flock  died  on  or  about  the  twenty-fourth  day  of 
September,  1820,  having  first  made  and  published  her  last  will 
and  testament  bearing  date  the  twenty-fourth  day  of  September, 
1820,  (prout  the  same).  The  executor  therein  named  having 
renounced  the  execution  thereof,  letters  of  administration  with 
the  said  will  annexed  were,  in  due  form  of  law,  granted  to  the 
plaintiff,  before  the  commencement  of  this  suit.  After  the  death 
of  the  eaid  Else,  the  executor  named  in  her  will,  before  he  re- 
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nounced  the  execution  thereof,  called  on  Leonard  Neighbour, 
one  of  the  defendants,  and  inquired  of  him  about  the  articles  of 
separation  between  Flock  and  his  wife,  and  about  the  money 
therein  mentioned,  at  which  time  said  Neighbour  produced  and 
shewed  to  the  witness  the  said  articles  of  separation,  and,  at  the 
same  time,  admitted  he  had  received  from  Flock  the  said  sum 
of  eighteen  hundred  and  eighty-five  dollars,  for  and  upon  the 
trust  in  the  said  articles  mentioned;  and  stated  that  he  had  paid 
to  or  for  the  said  Else,  annually,  the  full  interest  thereof,  but 
declined  paying  to  the  witness  the  balance  remaining  in  his 
hands,  saying,  he  felt  himself  in  a  difficult  situation  between 
Flock  and  the  representatives  of  Else,  and  thought  he  should 
not  be  safe  in  paying  over  the  money  to  either,  without  a  legal 
decision.  John  Flock,  the  husband  of  the  said  Else,  who  is  still 
living,  has  given  notice  to  the  defendants,  not  to  pay  over  the 
said  money  to  the  representative  of  his  said  wife,  and  that  he 
claims  to  be  entitled  to  the  same. 

If  the  court  should  be  of  opinion,  upon  the  state  of  the  case, 
that  the  plaintiff  is  entitled  to  recover  in  this  action,  then  judg- 
ment shall  be  entered  for  the  plaintiff,  otherwise  for  defendant, 
as  in  case  of  non-suit. 

A  rule  was  taken  for  a  new  trial,  which  was  argued  by  W. 
Miller  &  Jfornblower,  for  the  defendants,  and  Frelinghuysen  & 
Vroom,  for  the  plaintiff. 

The  counsel  for  the  defendants  cited  1  Bl.  Com.  442.  Coke  on 
Lit.  658.  1  Term  Rep.  5,  opinion  of  Lord  Eldon.  2  Bos.  &  Pul. 
105.  8  Term  Rep.  545,  Marshall  &  Rutton.  7  East.  582.  11  Ves. 
jun.  529.  1  Bac.  Abr.  505-6.  4  Coke  Rep.  61,  63.  2  Atk.  49.  1 
Mod.  Ch.  359.  2  Atk.  612.  2  Pen.  Rep.  955.  2  Bl.  Rep.  1195. 

The  counsel  for  the  plaintiff  cited  Reeve  Dom.-  Rep.  145,  150. 
8  John.  Rep.  72.  3  Bro.  Rep.  72.  3  Bro.  Ch.  8.  3  Atk.  700.  3  Ves. 
jun.  437.  8  Mod.  Rep.  22.  I  Bur.  Rep.  542.  2  East.  Rep.  283. 

KIRKPATRICK  C.  J.  This  cause  was  tried  at  the  Morris  cir- 
cuit, in  September,  1822,  when  the  jury  rendered  a  verdict  for 
the  plaintiff  for  the  sum  of  §1750,  subject  to  the  opinion  of  this 
court  upon  a  case  stated  by  the  counsel.  The  material  facts,  &c. 
(as  before  stated). 
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"  That  John  Flock  and  Else  his  wife  entered  into  an  agree- 
ment to  live  sepai-ately ;  that  the  husband  agreed  to  pay  into 
the  hands  of  the  defendants,  as  trustees,  the  sum  of  $1900,  for 
the  sole,  separate  and  exclusive  use  of  the  wife,  towards  her  sup- 
port and  maintenance,  and  to  be  subject  to  her  sole  order  and 
disposition ;  that  the  wife  agreed  to  accept  of  this  sum  in  full 
satisfaction  of  her  support  and  maintenance,  and  all  alimony 
during  the  coverture,  and  that  the  said  trustees,  upon  receipt  of 
the  money,  should  indemnify  the  husband  against  the  contracts, 
support  and  maintenance  of  the  wife. 

"  That  this  agreement  was  reduced  to  writing,  and  signed  and 
sealed  by  Flock  and  his  wife,  but  not  by  the  trustees;  but  that 
the  money  was  paid,  notwithstanding,  into  the  hands  of  the  trus- 
tees, for  the  purposes  expressed  in  the  said  writing;  that,  in 
pursuance  of  this  agreement,  the  said  husband  and  wife  did  live 
separately  during  the  lifetime  of  the  wife ;  that  the  said  trustees, 
during  that  time,  did  support  her  with  the  interest  of  the  said 
monejHbus  placed  in  their  hands  ;  that  she  made  a  testamentary 
disposition  of  the  principal  sum,  and  died  ;  and  that  the  plaintiff 
is  her  administrator,  with  this  testamentary  paper  annexed." 

Upon  this  article  of  agreement,  stated  at  large  in  the  case,  it 
is  to  be  observed,  that  baron  and  femme  cannot  covenant  with, 
e%ch  other  directly,  and  without  the  intervention  of  trustees;  it 
is  contrary  to  the  legal  notion  of  their  unity  of  person  and 
interest;  it  is  contrary  to  the  whole  policy  of  the  law.  The 
trustees  named  in  this  article  never  signed  nor  sealed  it,  nor  in 
any  way  became  parties  to  it.  It  is  therefore,  at  most,  even  upon 
the  face  of  it,  but  a  simple  covenant  between  baron  and  femme ; 
nay,  it  is  not  even  that,  for  when  there  is  a  covenant  purporting 
to  be  tripartite,  as  this  does,  the  execution  of  it  by  two  of  the 
parties  only  leaves  it  a  mere  matter  inchoate,  it  is  incomplete ; 
in  that  state  it  binds  nobody.  This  article,  therefore,  as  a  cove- 
nant, is  wholly  inoperative  and  void. 

But  though  this  bo  so,  it  is  not  fatal  to  the  action.  It  is  per- 
fectly lawful,  upon  the  strictest  principles  of  the  common  law, 
for  baron  and  femme  to  live  separately  by  mutual  consent.  Their 
doing  so  is  but  the  voluntary  relinquishment  of  their  conjugal 
rights  in  which  none  can  have  any  interest  but  themselves,  and 
which  society  itself  has  no  power  to  compel  them  either  to 
retain  or  to  exercise. 

VOL.  II.  K 
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It  is  lawful  too,  nay  indeed,  it  is  more  than  lawful,  it  is  the 
duty  of  the  baron,  during  such  voluntary  separation,  to  make 
provision  for  the  support  and  maintenance  of  ihefemme,  and  if 
he  should  refuse  so  to  do,  he  would  be  liable,  in  the  law,  to  all 
her  contracts  for  things  necessary  to  maintain  her  in  a  style 
suitable  to  her  station  and  condition  in  life.  He  may  go  still 
farther,  and  in  most  cases  he  ought  to  go  still  farther,  and,  in 
consideration  of  her  relinquisbment  of  her  conjugal  rights,  he 
may  place  money  or  lands,  or  both,  in  the  hands  of  trustees,  for 
her  separate  use,  and  may  authorize  her  to  enjoy  the  same,  not 
only  during  her  life,  but  also,  by  will,  to  dispose  of  them  after 
her  death.  And  such  disposition  will  be  available  in  the  law,  in 
nature  of  a  testament ;  and,  unless  when  lands  are  to  pass,  all 
these  voluntary  separations,  agreements,  and  provisions  may  be 
made  by  parol,  or  by  writing  without  seal,  as  well  as  by  deed, 
and  will  have  precisely  the  same  effect  in  either  way. 

What  are  the  capacities  and  incapacities,  the  rights  and  liabil- 
ities of  thefemme  in  this  state  of  separation,  as  it  respects  the 
public,  and  as  it  respects  others;  and  whether  this  mutual  consent 
and  this  provision  may,  at  any  time  be  withdrawn  or  refused  by 
'the  one,  without  the  assent  and  agreement  of  the  other ;  and 
what  the  consequences  of  such  withdrawing  and  refusing  would 
be,  it  is  not  necessary,  in  this  case,  to  inquire.  It  is  well  known 
that  on  some  of  these  points  there  have  been  different  senti- 
ments and  different  decisions,  by  different  men,  at  different  times. 
No  such  question,  however,  is  raised,  or  can  be  raised  in  this 
case,  because  both  parties  have  fulfilled  the  agreement  according 
to  the  letter. 

Now  that  the  article,  or  instrument  of  writing  set  forth  in  this 
case  does  not  operate  a  covenant,  is  of  no  moment  in  this  con- 
troversy. The  action  is  not  founded  upon  it,  the  defendants  are 
not  parties  to  it,  nor  called  to  ans'wer  upon  it,  as  such.  It  is, 
however,  a  writing  containing  an  agreement  between  baron  and 
femmc  to  live  separately;  and  it  is  admitted,  in  the  case,  that 
upon  this  agreement,  (whether  binding  as  a  covenant  or  not)  they 
did  separate,  and  live  separately,  until  the  death  of  the  femme. 
It  is  admitted,  also,  that,  upon  the  same  agreement,  the  baron 
did  pay  to  the  defendants,  as  trustees,  the  sum  of  $1875,  for  and 
upon  the  trust  therein  expressed ;  that  the  said  defendants 
received  it  upon  that  trust;  paid  to  thefemme  the  interest  thereof, 
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annually,  during  her  life,  and  that  the  principal  still  remains  in 
their  hands.  Now  whether  the  writing  be  binding,  as  a  covenant, 
between  the  baron  and  femme,  or  not  binding,  cannot  at  all  alter 
their  condition.  No  position  can  possibly  be  more  clear  than 
that  they  are  liable  to  pay  over  the  money  to  somebody ;  the 
only  question  is,  to  whom  ?  The  plaintiff  claims  to  have  lawful 
right  under  the  will  of  the  femme,  and  has  brought  his  action 
accordingly. 

Upon  the  principles  of  the  common  law,  a  femme  covert  can 
make  no  will  at  all,  strictly  speaking.  But,  by  the  permission 
of  the  baron,  she  may  make  a  disposition  in  the  nature  of  a  will. 
This  disposition,  in  order  to  become  effectual,  as  the  law  is  now 
settled,  must  be  proved,  in  England,  in  the  spiritual  court,  here, 
before  the  surrogate,  and  letters  of  administration  must  be 
obtained  with  the  disposition  annexed*  The  proof  of  such  dis- 
position, however,  before  the  surrogate,  is  not  equipollent  in  its 
effects  with  the  proof  of  a  will  in  ordinary  cases.  It  proves  that 
the  femme  executed  the  instrument  exhibited,  but  whether  she 
had  power  to  make  such  a  disposition,  and  thereby  to  deprive 
the  baron  of  any  benefit,  which,  by  her  death,  might  devolve 
upon  him,  may  still  be  a  question;  and  this  question  the  courts- 
of  common  law  have  reserved  to  themselves. 

Whether  the  femme,  therefore,  in  this  case,  had  the  power  of 
making  a  disposition  in  the  nature  of  a  testament,  and  especially 
a  disposition  of  this  money,  to  take  effect  after  her  death,  is  the 
real  question  in  this  case,  and  is  properly  before  this  court. 

For  the  solution  of  this  question,  we  must  look  into  the 
nature  and  extent  of  the  trust  upon  which  the  money  was 
deposited  in  the  hands  of  the  trustees; — and,  it  being  expressly 
admitted  in  the  case,  that  that  trust  is  contained  in  the  written 
article,  we  must  look  into  that  article,  and  see  what  it  says  upon 
that  subject. 

If  it  should  be  objected  to  this  mode  of  investigation,  that  this 
article,  being  void  as  a  covenant  between  the  baron  and  femme, 
and  the  trustees  being  no  party  to  it,  it  must  be  a  perfect  nullity ; 
and  that  no  reference  can  lawfully  be  made  to  it,  as  an  authentic 
document,  for  any  purpose  whatsoever;  in  answer,  let  us  sup- 
pose, that  the  article  never  had  been  signed  or  scaled  by  any 
body,  and  yet  that  it  had  been  expressly  admitted  upon  the  trial, 
that  the  separation  had  taken  place,  and  that  the  money  had 

. 
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been  paid  to  the  trustees  upon  the  terms,  principles,  and  agree- 
ments contained  in  it;  and  then  let  us  ask,  whether  it  would  not 
be  lawful  to  look  into  it  to  see  what  those  terms,  principles,  and 
agreements  were?  It  is  thought  the  answer  would  certainly  be 
in  the  affirmative.  And  yet  the  article,  in  the  supposed  case, 
would  be  a  mere  nullity,  as  well  as  in  the  other.  Let  us  examine 
it  therefore. 

It  says,  that  "the  baron  shall  pay  to  the  trustees,  for  the  sole, 
separate,  and  exclusive  use  of  the  femme,"  the  sum  of  §1900 
towards  her  support  and  maintenance,  "and  to  be  subject  to  her 
sole  order  and  disposition;"  which  sum  of  $1900,  so  made  pay- 
able to  her  order  in  manner  aforesaid,  the  said  femme  agrees  to 
accept  and  take  in  full  satisfaction  for  her  support  and  main- 
tenance, and  all  alimony  whatsoever  during  her  coverture. 

Now  the  question  is,  do  these  words  carry  to  the  femme  a 
power  to  make  a  testamentary  disposition  of  this  money?  It 
must  be  admitted,  that  they  do  not  do  so  in  express  terms.  Do 
they  then  do  so  in  the  reason  and  nature  of  things?  The  money 
is  to  be  paid  to  the  trustees,  for  her  sole,  separate,  and  exclusive 
use;  it  is  to  be  paid  in  consideration  of  her  relinquishment  of 
her  conjugal  rights,  generally  the  most  precious,  and  by  far  the 
most  important  of  all  the  rights  that  woman  can  possess;  it  is 
to  be  paid  as  a  sum  in  gross,  not  in  annual,  monthly,  or  weekly 
payments,  nor  as  a  principal  to  raise  an  annual  interest  for  her 
annual  support;  it  is  to  be  subject,  in  the  hands  of  the  trustees, 
to  her  sole  order  and  disposition. 

It  would  be  difficult  to  find  words  to  create  an  estate,  in 
money,  for  the  separate  use  of  the  femme,  of  more  extensive 
and  unlimited  import.  But  the  question  still  recurs,  do  they 
authorize  her  to  make  a  testamentary  disposition  of  it? 

In  the  case  of  Hearle  v.  Greenbank,  (1  Vezey  298)  Doct.  "Worth, 
among  other  things,  had  given  to  trustees  his  personal  estate, 
"in  trust,  for  the  sole  and  separate  use  of  his  daughter,  Mary 
Winsmore,  and  to  be  at  her  disposal,  and  not  subject  to  the 
debts  or  contracts  of  her  husband."  Mary,  the  daughter,  during 
the  lifetime  of  her  husband,  made  a  testamentary  disposition  of 
it;  and  the  lord  chancellor,  Hardwicke,  says — "As  to  the  per- 
sonal estate  of  the  father,  it  is  given  to  her  separate  use,  in 
which  case  it  is  a  rule  of  this  court,  that  a  femme  covert  may 
"dispose  of  it  by  will." 
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In  the  case  of  Grigsby  v.  Cox,  (1  Vesey  517)  the  estate  was  in 
the  hands  of  trustees  "  for  the  sole  and  separate  use  of  the 
femnie;  "  and  the  same  lord  chancellor  says — "The  rule  of  the 
court  is,  that  where  any  thing  is  settled  to  the  wife's  separate 
use,  she  is  considered  as  a  femme  sole,  and  may  appoint  in  what 
manner  she  pleases." 

In  the  case  of  Peacock  v.  Monk,  (2  Vesey  190)  Lord  Hardwicke 
says — "As  to  personal  estate,  undoubtedly  when  there  is  an 
agreement  between  husband  and  wife  before  marriage,  that  the 
wife  shall  have  it  to  her  separate  use,  she  may  dispose  of  it  by  an 
act  in  her  lifetime,  or  by  will" 

In  the  case  of  Fettiplace  v.  Georges,  (3  Brown's  Ch.  8)  the 
baron,  after  marriage,  had  placed  £200  in  the  hands  of  a  trustee 
" for  the  sole  and  separate  benefit  of  the  femme"  with  a  clause 
in  the  trust,  '•  that  the  trustee  should  pay  the  same  for  such 
uses  and  purposes  as  she  from  time  to  time,  by  writing  under 
her  hand,  should  direct  and  appoint ; "  and  Thurlow,  lord  chan- 
cellor, says — "All  the  cases  shew  that  personal  property,  when 
it  can  be  enjoyed  separately,  must  be  so  with  all  its  incidents, 
and  the  jus  despondendi  is  one  of  them." 

It  seems,  therefore,  I  think,  to  be  settled  beyond  controversy, 
that  the  placing  of  money  or  personal  property  in  the  hands  of 
trustees,  for  the  sole  and  separate  use  of  o,  femme  covert,  whether 
it  be  done  by  the  baron  or  by  a  stranger,  and  whether  before  or 
after  marriage,  necessarily,  and  without  express  words  to  that 
effect,  carries  with  it  the  power  of  a  testamentary  disposition. 
And,  upon  this  view  of  the  case,  I  think  there  must  be  judgment 
for  the  plaintiff. 

FORD  J.  An  indenture,  purporting  to  be  made  tripartite,  by 
John  Flock,  of  the  first  part,  Else  Flock,  his  wife,  of  the  second 
part,  and  Leonard  and  Nicholas  Neighbour,  trustees,  of  the  third 
part,  was  executed  by  the  two  former  parties  only.  By  this 
instrument,  the  husband  and  wife  agreed  to  live  separate;  and 
the  husband  covenanted,  that  his  wife  might  keep  the  goods  she 
then  had  in  possession,  and  such  as  she  might  thereafter  acquire, 
to  her  own  separate  use,  and  dispose  of  them  as  a  femme  sole ; 
be  also  covenanted  to  pay  to  the  trustees  $1900,  for  her  sepa- 
rate use,  for  her  maintenance,  and  that  it  should  be  subject  to 
her  disposition.  It  also  purported,  that  the  trustees  were  to  in- 
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demnify  the  husband  against  debts  of  the  wife's  contracting;  but, 
for  some  reason  or  other,  the  trustees  never  executed  the  instru- 
ment. Nevertheless  John  Flock  paid  the  money  to  them  upon 
the  trusts  expressed  in  the  indenture,  and  he  and  his  wife  lived 
separate  till  her  death,  a  period  of  something  less  than  ten  years, 
during  which  time  the  trustees  paid  her  the  interest  of  the 
money,  and  she  lived  upon  it  without  bringing  any  other  charge 
on  her  husband.  By  her  will,  she  bequeathed  the  money  in 
question  to  her  friends,  and  named  an  executor,  who  however 
renounced  the  office;  and  administration  was  committed  to  the 
plaintiff,  after  probate,  with  the  will  annexed.  The  husband 
having  claimed  this  money  on  the  death  of  his  wife,  and  warned 
the  trustees  not  to  pay  it  over,  the  administrator  seeks  to 
recover  it  from  them  in  an  action  of  debt,  and  declares,  that 
they  were  indebted  to  Else  Flock,  in  her  lifetime,  for  so  much 
money  had  and  received  by  them  to  her  use. 

The  questions  presented  by  this  case  are — First.  If  husband 
and  wife  contract  to  live  in  a  state  of  separation,  whether  they 
are  so  bound  by  law  to  fulfil  the  contract  that  a  court  of  equity 
would  decree  specific  performance,  or  a  court  of  law  award  dam- 
ages for  the  breach  of  it  ?  There  is  no  doubt  but  husbands  and 
wives  will  live  separate  when  they  ai-e  so  inclined,  and  that  many 
of  them  choose  so  to  live,  but  the  question  is,  can  a  contract  bind 
them  to  continue  so  ?  Now  the  principles  of  the  common  law  do 
plainly  import,  that  marriage  is  not  dissolvable  by  the  agreement 
of  parties,  and  that,  as  husband  and  wife  constitute  only  one 
person  in  law,  they  are  unable  to  contract  together;  because  in 
every  contract  there  must  be  at  least  two  parties,  and  a  mutual 
remedy,  by  action,  for  breach  of  agreement.  It  is  admitted  that 
the  case  of  Corbet  &  Polnitz,  (1  Term  Rep.  5)  presents  an  excep- 
tion to  these  general  rules,  by  establishing  the  validity  of  a  con- 
tract of  separation,  and,  by  consequence,  the  power  of  a  femme 
covert  to  make  contracts  for  herself,  and  to  sue  and  be  sued  upon 
them  as  a  femme  sole.  But  this  case,  after  being  often  cited  and 
referred  to  with  pointed  disapprobation,  was  at  last  put  down 
by  the  concurrence  of  the  twelve  judges,  for  reasons  assigned  in 
the  case  of  Marshall  v.  Button,  (8  Term  Rep.  545)  with  which  I 
am  entirely  satisfied,  but  need  not  here  repeat.  The  pretended 
exception  being  entirely  overthrown,  the  general  principle  re- 
mains unshaken.  Parties  will  live  separate  as  long  as  they  please, 
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but  no  contract  can  bind  them  to  continue  so;  and  so  much  of 
this  indenture  as  goes  to  impose  that  obligation  on  them  is  re- 
pugnant to  the  contract  of  marriage  and  void.  They  may  break 
through  the  contract  of  separation,  and  come  together  with  im- 
punity whenever  they  please. 

The  second  feature  in  the  indenture  is,  that  the  money  paid  to 
the  trustees  was  given  to  her  separate  use,  and  to  be  expressly  at 
her  disposal.  Surely  there  is  nothing  contrary  to  law  or  the  indis- 
solubility  of  marriage  in  these  provisions,  for  every  husband  is 
bound  to  provide  for  his  wife's  maintenance,  at  home  or  else- 
where, and  if  he  do  neither  it  is  clearly  settled,  that  she  may 
charge  him  with  debts  for  necessaries.  Every  man  may  dispose 
of  his  property  as  he  pleases,  and  it  is  the  pleasure  of  so  many 
husbands  to  settle  property  on  trustees,  in  trust  for  the  separate 
use  of  their  wives,  that  the  precedents  of  it,  besides  being  imme- 
morial are  almost  infinite,  and  need  no  other  consideration  than 
love  and  affection  to  make  the  deed  valid  against  all  but  credi- 
tors. No  principle  of  law  will  restrain  a  voluntary  husband  from 
being  liberal  and  munificent  to  his  wife:  not  that  he  can  make 
a  donation  directly  to  her,  because  that  would  suppose  them  to 
be  two  persons.  It  is  made  to  third  persons,  in  trust,  and  it  is 
one  great  branch  of  jurisdiction  in  the  court  of  equity  to  enforce 
these  trusts,  and  carry  them  into  execution.  John  Flock,  having 
made  a  voluntary  donation  of  this  money  to  trustees,  and  given 
up  all  right  to  it  by  his  deliberate  and  solemn  act  and  deed,  can 
have  no  colour  of  claim  to  it  in  law  or  equity.  This  solemn  con- 
veyance vests  it  in  the  trustees  at  law. 

Third.  -And  hence  arises  the  most  serious  difficulty  in  the 
case.  It  is  said,  that  the  trustees  have  the  whole  right  in  this 
money  at  law,  and  the  administrator  only  an  equitable  right  in 
virtue  of  a  trust,  the  cognizance  of  which  belongs  exclusively  to 
the  court  of  equity  and  cannot  be  managed  or  taken  notice  of 
in  a  court  of  law.  But  I  think  the  objection  is  taken  in  too  much 
latitude,  as  there  are  many  simple  cases  of  trusts  whereof  a  court 
of  law  takes  notice,  and  grants  redress  for  the  breach  of  them. 
There  are  cases  of  money  given  upon  trust,  free  from  all  com- 
plication of  parties,  rights,  and  uses,  where  a  simple  award  of 
money  satisfies  all  the  equity  and  law  of  the  case.  Thus  if  money 
be  given  to  A.  in  trust  to  pay  it  to  a  third  person,  that  third 
person  may  recover  it  from  A.  by  an  action  at  law,  on  adducing 
evidence  of  the  fact.  So  in  the  case  of  Bottomly  v.  Brook,  in 
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1  Term  Rep.  621,  Brook  pleaded,  that  the  bond  he  made  to  Bottomly 
•was  in  trust  for  one  Elizabeth  Chandler,  who  owed  him  more  than 
the  amount :  to  this  there  was  a  demurrer  confessing  the  truth  of 
the  plea,  which  demurrer  was  withdrawn  by  advice  of  the  court. 
1  know  not  the  extent  to  which  courts  of  law  might  be  excluded  of 
their  jurisdiction  in  cases  for  money  had  and  received,  if  every 
thing  falling  under  the  definition  of  a  trust  were  prohibited.  In 
the  case  of  Moses  &  Macfarlane,  (2  Bur.  1005)  the  court  said,  that 
indebitatus  assumpsit  for  money  had  and  received  was  in  the  nature 
of  a  bill  in  equity,  and  that  it  lay  wherever  the  defendant  was  under 
ties  of  natural  justice  and  equity  to  pay  the  money.  Now  it  is  very 
clear  that  these  trustees  cannot  be  allowed  to  keep  this  money 
for  themselves,  and  equally  clear,  that  John  Flock's  claim  is  in 
defiance  of  his  own  act  and  deed.  As  long  as  the  trust  remained 
executory,  the  trustees  had  an  equitable  right  to  retain  the 
money,  as  well  to  keep  it  out  of  the  hands  of  the  husband,  as 
to  see  it  so  discreetly  laid  out  in  maintenance  as  to  secure  him 
against  debts  for  necessaries.  But  by  her  debt  their  office  be- 
comes defunct,  and  it  remains  now  a  simple  sum  of  money,  dis- 
entangled from  every  trust  but  the  final  one  of  paying  it  over. 
It  is  their  manifest  duty  to  do  so,  and,  if  a  duty,  a  debt.  It  is 
money  they  received  to  the  use  of  Else  Flock,  in  her  lifetime,  and 
held  to  her  use  afc  her  death.  I  see  no  necessity  for  driving  these 
parties  into  a  court  of  equity  while  the  same  justice  can  be  done 
between  them  at  law  in  an  action  for  money  had  and  received, 
without  the  prostration  of  any  principle  or  straining  of  jurisdiction. 
Fourth.  If  &femme  covert  make  a  will  in  pursuance  of  a  power 
from  her  husband,  it  is  strictly  not  a  will,  but  an  appointment  for 
the  disposition  of  the  property,  and  it  is  to  be  annexed  after  pro- 
bate, to  the  letters  of  administration,  as  the  administrator's  rule 
and  guide.  If  the  husband  chose  to  contest  her  power  to  make  a 
will,  he  should  have  applied  to  this  court  fora  prohibition,  (1  Bin. 
431)  but  he  could  not  have  obtained  it  in  the  face  of  his  own  deed, 
and  that  obstacle  is  probably  the  reason  why  the  application  was' 
not  made.  On  the  whole  matter,  there  ought  to  be  judgment 
for  the  plaintiff,  according  to  the  terms  of  the  agreement. 

.ROSSELL  J.  concurred. 

Judgment  for  the  plaintiff. 

CITED  is  Smith  v.  Moore's  Ex.,  3  Gr.  Ch.  487.     Calame  v.  Calame,  10  0.  E.  Gr 
552.    Seal's  JEx'rs  v.  Storm,  11  0.  E.  Gr.  378. 
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•      DEN  ex  dem.  FLOMERFELT  against  ZELLERS. 

1.  A  judgment  entered  upon  a  bond  and  warrant  of  attorney,  under  the  act 
directing  the  mode  of  entering  judgments  upon  bonds  with  warrants  of  attor- 
ney to  confess  judgments,  (Rev.  Laws  685)  is  not  void,  although  the  warrant 
authorizes  the  confession  of  the  judgment  for  one  sum,  (viz.  the  sum  mentioned 
in  the  condition  of  bond)  and  the  judgment  is  entered  for  double  that  sum, 
(viz.  the  amount  of  the  penalty). 

2.  Nor  is  it  void,  although  the  warrant  of  attorney  is  general  (to  confess  a 
judgment  for  a  specified  sum)  without  referring  to  the  bond. 

3.  Nor  although  the  placila  is  omitted,  so  that  it  does  not  appear  by  the  record, 
of  what  term  the  judgment  is  entered. 

4.  Nor  although  the  affidavit  required  by  the  fifth  section  of  the  act,  was 
not  filed  with  the  papers  in  the  cause,  at  the  time  the  judgment  is  entered. 

5.  And  although  all  the  preceding  objections  maybe  made  to  a  judgment, 
yet  as  they  do  not  render  the  judgment  void,  but  voidable  only,  it  may  be  given 
in  evidence  in  an  action  of  ejectment  brought  by  the  purchaser  under  such 
judgment  (to  recover  the  possession  of  the  lands  thus  purchased)  against  the 
defendant  in  the  ejectment,  he  being  also  the  defendant  against  whom  the  said 
judgment  on  the  bond  and  warrant  of  attorney  was  entered. 

6.  A  mistake  in  the  sheriffs  advertisement,  in  the  description  of  the  land, 
will  not  vitiate  the  sale,  if  it  may  be  fully  understood  from  such  description 
what  propertj'  is  to  be  sold. 

7.  A  sheriff  may  exercise  a  reasonable  discretion  as  to  the  manner  of  selling 
property.     Per  Ford  J. 

8.  A  sheriff  is  not  obliged  to  attend  to  the  bid  of  an  insufficient  purchaser.    Per 
Ford  J. 

9.  It  is  no  objection  to  the  sheriffs  sale,  that  the  premises  did  not  sell  for 
their  full  value.    Per  Ford  J. 

This  was  an  action  of  ejectment,  tried  at  the  Hnnterdon  cir- 
cuit, in  October  1823,Jbcfore  Justice  Ford.  The  plaintiff  deduced 
title  under  a  sheriff's  sale  of  the  premises  in  question,  and 
offered  in  evidence  an  exemplification  of  a  judgment  in  the 
Common  Pleas  of  Hunterdon,  at  the  suit  of  Jacob  Lininger 
against  Conrad  Zellers,  (the  present  defendant)  in  debt  on  bond 
and  warrant  of  attorney,  (signed  by  a  judge,  in  vacation,  under 
the  statute)  and  the  execution  thereupon  ;  to  which  evidence  the 
defendant's  counsel  took  several  exceptions,  which  the  court 
overruled,  reserving  the  points  to  be  considered  at  bar,  on  a 
motion  for  new  trial.  The  plaintiff  then  offered  in  evidence  a  deed 
from  the  sheriff  of  Huntordon  to  the  lessor  of  the  plaintiff  for 
the  premises  in  question,  on  a  sale  made  upon  the  said  execu- 
tion ;  to  which  the  defendant's  counsel  excepted,  on  account  of 
irregularity  in  the  sale,  and  gave  in  evidence — 1.  That  the  prem- 
ises in  question  (which 'in  the  deed  were  described,  by  metes 
and  bounds,  as  four  separate  tracts  containing  altogether  116 
acres,  but  which  in  reality  comprised  two  tracts,  one  of  wood- 
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land,  consisting  of  two  adjoining  lots  or  surveys,  containing 
together  71  acres,  on  which  the  improvements  were;  the  other 
of  two  adjoining  lots  of  woodland,  containing  together  45  acres, 
and  lying  about  half  a  mile  distant  from  the  former)  were  sold 
by  the  sheriff  altogether,  and  not  by  the  lot  or  by  the  acre. 

2.  That  the  wood  lots  were  described  in  the  advertisement, 
as  adjoining  lands  of  Flomerfelt,  Hildebrandt,  and  Zoul,  when 
in  fact  they  did  not  adjoin  ZouFs  land. 

3.  That,  at  the  sale,  one  John  Zellers  bid  for  the  premises 
§700;  that  the  sheriff  called  him  out  and  conversed  with  him, 
and  after  he  came  in  did  not  take  his  bid,  but  sold  it  for  a  less 
sum,  to  the  lessor  of  the  plaintiff. 

The  plaintiff  proved,  by  persons  present  at  sale,  that,  from 
the  description,  they  fully  understood  what  property  was  to  be 
sold,  and  at  the  time  of  sale  also  understood  that  it  was  all  sell- 
ing together;  that  John  Zellers,  who  bid  the  $700,  was  a  single 
man  and  transient  person,  having  little  or  no  visible  property, 
and  was  not  supposed  to  be  able  to  pay  the  purchase  money. 
The  plaintiff  also  gave  in  evidence  a  mortgage,  by  defendant,  of 
the  premises  in  question,  assigned  to  him  a  few  days  after  the 
date  of  the  demise  laid  in  the  declaration. 

The  judge  charged  the  jury,  that,  the  judgment  having  been 
admitted  in  evidence,  it  was  proper  for  them  to  consider  it  as 
valid,  and  sufficient  to  justify  the  sale;  that  the  objections  to  its 
validity  were  mere  questions  of  law,  which  had  been  reserved 
by  the  court,  of  which,  if  there  were  any  thing  in  them,  the  de- 
fendant would  have  the  benefit  hereafter;  that  the  sheriff,  being 
a  public  officer,  was  to  be  presumed  to  have  done  his  dut}T,  and 
that  the  deed  was  prima  facie  evidence  of  all  the  facts  therein 
certified  to  have  been  done  in  the  discharge  of  that  duty,  such 
as,  that  the  premises  were  duly  advertised,  sold  to  the  highest 
bidder,  &c. ;  that  a  small  variance  or  inaccuracy  in  the  descrip- 
tion of  the  premises  could  not  impeach  the  sale,  when  it 
appeared  that,  from  the  description,  it  was  fully  understood  what 
property  was  to  be  sold;  that  there  was  no  law  obliging  the 
sheriff  to  sell  by  the  lot  or  by  the  acre — he  was  to  exercise  a 
reasonable  discretion  in  selling  the  property  to  the  best  advantage, 
and  in  this  case  it  did  not  appear  that  it  would  have  sold  better 
in  any  other  way;  that  he  was  to  sell  what  would  be  sufficient 
to  satisfy  the  execution,  as  near  as  might  be,  if  it  could  be  so 
done  without  injury  to  the  property;  but  as  he  could  not  ascer- 
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tain  before  hand  precisely  how  much  of  the  property  would  sat- 
isfy the  execution,  he  was  to  set  up  what  he  might  reasonably 
suppose  to  be  sufficient,  and  if  the  sale  should  exceed  the  de- 
mand in  a  small  proportion,  it  would  be  no  objection  to  the  sale ; 
but  in  this  case  the  amount  of  the  sale  fell  short  of  the  demand; 
that  the  sheriff  was  not  obliged  to  attend  to  the  bid  of  an  insuffi- 
cient purchaser,  else  sheriffs  might  be  imposed  on,  and  sales 
defeated;  that  it  was  no  objection  to  a  sheriff's  sale,  that  the 
premises  did  not  sell  for  full  value;  that  the  sheriff  was  com- 
manded to  make  the  money  of  the  property,  and  must  sell  for 
the  best  price  he  could  get;  that  if  there  was  no  fraud  or  collu- 
sion in  it,  the  sale  was  unexceptionable  on  any  other  grounds. 
The  jury  found  a  verdict  for  the  plaintiff.  Upon  the  coming  in 
of  the  postea,  a  rule  was  taken  to  shew  cause  why  a  new  trial 
should  not  be  granted. 

Vroom,  in  support  of  the  rule,  assigned  two  reasons — 1.  That 
the  court  admitted  incompetent  evidence.  2.  That  the  verdict 
was  against  law  and  evidence. 

Under  the  first  reason,  he  insisted,  that  the  judgment  in  this 
case  was  a  proceeding  under  a  statute  giving  a  special  authority 
to  a  judge  or  officer  to  enter  a  judgment  in  a  particular  manner, 
different  from  the  course  of  the  common  law;  that  in  such  cases- 
the  statute  must  be  strictly  pursued,  or  the  proceeding  will  be 
void;  and  he  shewed  for  cause  and  insisted — 

1.  That  the  warrant  of  attorney  under  which  this  judgment 
wus  entered  had  not  been  pursued,  the  warrant  authorizing  the 
confession  of  a  judgment  for  $883.38,  (the  sum  mentioned  in  the 
condition)  and  the  judgment  bdving  been  entered  for  $1766.76, 
(the  penalty  of  the  bond)  with  costs. 

2.  That  this  was  a  case  not  within  the  statute,  the  warrant  of 
attorney  being  general  to  confess  a  judgment  for  a  specified  sum, 
without  any  reference  to  the  bond ;  whereas  the  statute  author- 
ized the  entry  of  judgments  only  in  case  of  bonds  given  together 
with  a  warrant  authorizing  an  attorney  to  appear  to  an  action 
brought  on  such  bond,  and  confess  judgment  for  the  sum  mentioned 
in  such  bond.    Rev.  Laws  685,  sec.  1. 

3.  That  the  judgment,  which  expressed  to  be  entered  pursu- 
ant to  the  directions  of  an  act  entitled,  "An  act  directing  the 
mode  of  entering  judgments  on  bonds  with  warrants  to  confess 
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judgments,"  and  was  signed  9th  July,  1821.  After  the  repeal  of 
that  act,  and  the  passing  of  the  act  entitled,  "An  act  directing 
the  mode  of  entering  judgments  on  bonds  with  warrants  of 
attorney  to  confess  judgment,"  must  be  considered  as  entered 
under  a  repealed  statute,  and  was  without  authority,  and  void. 

4.  That  it  did  not  appear,  by  the  judgment,  of  what  term  it 
was  entered  (the  placita  being  omitted);    that  in  this  respect 
neither  the  authority  of  the  warrant,  which  was  to  confess  a 
judgment  of  the  last,  next,  or  any  subsequent  term,  nor  the 
form  prescribed  by  the  statute,  had  been  pursued. 

5.  That  the  entry  of  the  judgment  was  unauthorized  for  the 
want  of  an  affidavit,  the  affidavit  (which  appeared  to  have  been 
taken  on  the  same  day,  and  before  the  same  judge  who  signed 
the  judgment)  not  having  been  filed  with  the  papers  at  the  time 
the  judgment  was  entered,  but  filed  on  the  24th  October  pre- 
ceding, by  order  of  the  court  (Rev.  Laws  687,  sec.  5);  that  this 
judgment,  not  having  been  entered  pursuant  to  the  directions 
of  the  statute,  was  not  merely  irregular,  but  was  wholly  void 
upon  common  law  principles  (2  South.  480.     1  Pen.  151,  203. 
2  Hoist.  62);  and  by  the  express  provision  of  the  statute,  (Rev. 
Laws  686,  sec.  4)  which  declares,  that  the  judgment  shall  be 
entered  as  in  and  by  the  first  and  second  sections  of  this  act,  and 
not  otherwise. 

Under  the  second  reason,  he  insisted,  that  the  sheriff's  sale 
was  irregular,  the  land  not  having  been  accurately  described  in 
the  advertisement,  but  described  as  adjoining  Zoul,  when  in  fact 
it  did  not  adjoin  his  land. 

Saxton,  in  opposition  to  the  rule,  insisted,  that  there  was  no 
irregularity  in  the  sheriff's  sale  that  could  affect  the  plaintiff's 
title  under  it;  the  fact  of  the  lands  not  adjoining  Zoul,  was  no 
objection,  when,  from  the  other  part  of  the  description,  it  was 
fully  understood  what  property  was  to  be  sold.  And  as  to  the 
judgment,  he  contended — 1.  That  although  the  directions  of  the 
statute  had  not  been  strictly  pursued,  yet  the  judgment  was  not 
void,  nor  yet  so  erroneous  that  it  could  be  avoided  on  a  writ  of 
error;  that  a  judgment  signed  without  affidavit  was  not  a  void 
judgment  (2  South.  480);  that  the  affidavit  was  intended  as  a 
check  against  fraud,  and  to  satisfy  the  judge  of  the  justice  of  the 
debt,  and  authorize  the  signing  of  the  judgment;  when  that  was 
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done  its  office  was  spent,  and  the  provision  of  the  statute,  as  to 
its  being  filed,  was  merely  directory,  to  preserve  it  for  the  security 
of  plaintiff,  and  satisfaction  of  other  creditors. 

2.  That  as  to  the  term  or  placita,  it  was  mere  matter  of  form, 
and  not  essential,  as  this  was  a  judgment  that  could  be  entered 
in  vacation,  and  bound  from  the  time  of  its  actual  entry,  which 
appeared  from  the  signing  and  filing  of  the  judgment;  that,  if 
necessary,   the  judgment,  in  more  important  particulars,  was 
amendable.     3  John.  Hep.  526. 

3.  As  to  the  title  of  the  statute.     That  it  was  immaterial 
whether  a  former  statute  had  existed  or  not,  the  judgment  must 
be  considered  as  entered  under  the  statute  in  force  at  the  time, 
if  it  could  by  law  be  brought  within  it;   that  the  only  variance 
was  the  omission  of  the  words  "of  attorney"  in  the  title  of  the 
act,  which  were  immaterial;  that  the  omission  of  a  word  in  the 
title,  or  the  misrecital  of  a  statute  in  an  immaterial  part,  and 
where  it  does  not  alter  the  sense,  will  not  vitiate.    3  Caines  Rep. 
41.     6  Sac.  399.     Stat.  I.  5. 

4.  As  to  the  judgment  being  entered  for  the  penalty,  when 
the  warrant  only  mentioned  the  sum  specified  in  the  condition, 
it  was  sanctioned  by  the  statute,  (Rev.  Laws  307,  sec.  13)  which 
directs  all  judgments  on  bond  to  be  entered  for  the  penalty,  and 
the  cases  upon  bail  bonds,  (2  Pen.  Eep.  707-8)  if  not ;   that  in 
these  respects  the  judgment  was  amendable,  even  after  error 
brought.     1  H.  Blac.  643.     2  Dal.  1014. 

5.  As  to  Hs  being  out  of  the  statute,  by  reason  of  the  warrant 
not  referring  to  the  bond.   The  warrant  bore  the  same  date,  and 
was  in  i'act  given  with  the  bond,  for  the  purpose  of  confessing 
judgment  thereon,  although  not  so  expressed  on  the  face  of  the 
warrant.     But  if  not  within  the  words,  it  was  within  the  mis- 
chief intended  to  be  provided  for,  and  so  within  the  equity  of 
the  statute  (2  Inst.  291,  c.  2,  n.  1.    Ibid.  322,  c.  11,  n.  1,2;  325  c. 
12  n.  1 ;    393,  c.  17,  n.  2.     6  Bac.  384  &c.     Stat.  I.  5) ;    that  this 
statute  was  to  bo  liberally  construed  (1  Hoist.  Rep.  300)  ;   that 
the  statute  of  jeofails  and  amendments  extended  to  proceedings 
under  it;  that  the  judgment  was  put  upon  the  footing  of  a  judg- 
ment after  verdict,  and  not  to  be  sot  aside  for  error,  misprision 
of  the  clerk,  or  defect  of  form,  &c.  (Rev.  Laws  686,  sec.  3)  ;   but 
that  it  was  unnecessary,  at  present,  for  the  court  to  enter  into  a 
minute  examination  of  the  judgment,  or  to  determine  whether 
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it  could  or  could  not  be  reversed  for  error;  for,  he  contended, 
in  the  second  place,  that  being  a  judgment  de  facto  of  a  court  of 
record  having  cognizance  of  the  subject  matter  of  the  suit,  how- 
ever erroneous  it  might  be,  it  was  only  voidable  on  error  brought, 
and  could  not  be  considered  aa  void  or  coram  non  judice  ;  that 
this  was  not  to  be  considered  as  a  special  authority  given  by 
statute  to  a  newly  created  jurisdiction,  proceeding  in  a  summary 
manner  &c. — the  power  of  the  judges  to  sign  judgments  by  con- 
fession on  warrant  of  attorney,  was  an  old  common  law  author- 
ity, regulated,  in  this  instance,  by  statute ;  that  to  determine 
whether  it  was  void  or  voidable  we  need  only  to  inquire  into  the 
constitution,  power,  and  jurisdiction  of  the  court,*and  not  into 
the  regularity  of  the  judgment ;  that  here  was  an  actual  judg- 
ment in  the  Court  of  Common  Pleas,  which  was  a  court  of 
record,  of  general  jurisdiction  in  civil  cases,  (with  the  exception 
of  title  to  land)  having  cognizance  of  the  subject  matter  of  the 
suit,  and  therefore  the  judgment,  if  erroneous,  was  only  voidable 
on  error  brought,  but  not  void ;  that  it  could  not  be  avoided  by 
plea,  or  its  validity  called  in  question  in  this  collateral  way  (1 
Pen,  204.  1  South.  58.  2  South.  480.  2  Bac.  450,  Error  A.  14 
Viner  633,  Judgment  G.  a.  1,  pi.  1,  4,  6.  Ibid.  634,  G.  a.  2,  pi.  2. 
10  Co.  76.  5  Cranch,  183,  185)  ;  that  the  provision  in  the  stat- 
ute, declaring  that  judgments  should  be  entered  according  to 
the  directions  of  the  act,  and  not  otherwise,  had  reference  to, 
and  was  intended  to  prevent,  the  entering  up  of  judgments  on 
warrants  of  attorney  in  the  common  law  form ;  that  this  judg- 
ment, not  having  been  reversed  by  writ  of  error  before  the  sale, 
the  title  of  the  purchaser  was  protected  by  the  statute  (Rev. 
Laws  434) ;  that  if  there  was  the  least  possible  doubt  in  this 
case,  it  would  be  determined  by  the  consequences;  to  suffer  a 
judgment  to  be  impeached  in  this  collateral  manner  would  pro- 
duce uncertainty  and  confusion,  and  endanger  the  rights  of  all 
parties;  it  would  be  destroying  a  record  by  a  matter  in  pais; 
the  defendant  in  the  original  judgment  would  be  deprived  of 
the  benefit  of  restitution,  to  which  he  would  be  entitled  upon 
reversal  on  error;  the  plaintiff  below  would  have  his  judgment 
destroyed  by  a  proceeding  to  which  he  was  not  a  party,  and  be 
deprived  of  the  advantages  of  which  he  might  avail  himself  to 
support  his  judgment  upon  writ  of  error  brought,  such  as  the 
privilege  of  amending,  and  the  benefit  of  a  certiorari,  to  supply 
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defects  or  omissions,  (2  Bac,  Error  E.  468  &c.)  or  pleading  a 
release  of  errors,  (2  Bac.  Error  L.  497)  which  the  warrant  of 
attorney  in  this  case  authorized,  the  tenant  or  purchaser  would 
be  deprived  of  the  same  privilege  of  pleading  a  release,  which 
he  was  entitled  to,  in  maintenance  of  his  title,  (Ibid.  Error  L. 
499)  and  both  plaintiff  and  purchaser  would  be  deprived  of  the 
benefit  of  a  writ  of  error  to  this  court,  if  they  should  err  in 
opinion  on  this  point ;  that  to  suffer  a  judgment  to  be  impeached 
in  this  collateral  manner,  would  be  to  destroy  the  security  of 
title  and  defeat  sheriff's  sales,  contrary  to  the  policy  of  the  com- 
mon law,  and  against  the  provisions  of  our  own  statute,  (1  Ld. 
Ray.  252.  Pan.  Rep.  204.  Rev.  Laws  434)  and  tend  to  the  injury 
of  all  parties  concerned ;  of  the  debtor,  whose  property  would 
be  sacrificed  in  consequence  of  this  insecurity  of  title;  of  the 
creditor,  whose  judgment  would  go  unsatisfied  by  the  property 
being  sold  at  an  under  value,  and  of  the  purchasers  whose  titles 
would  be  liable  to  be  defeated  by  defects  in  the  judgment,  of 
which  at  the  time  of  sale  he  could  not  possibly  be  apprised.  The 
only  safe  course,  therefore,  was  to  pursue  the  rule  of  the  law, 
and  consider  the  judgment,  although  erroneous,  not  as  a  void 
judgment,  but  only  voidable  on  error  brought. 

Vroom,  in  reply,  insisted,  that,  as  to  the  judgment,  the  statute 
gave  a  special  authority  to  the  judge  to  sign  judgment  in  certain 
specified  cases,  and  in  a  certain  prescribed  form  ;  that,  unless  the 
directions  of  the  statute  were  pursued,  the  judge  had  no  authority 
to  sign  the  judgment,  and  it  must  be  considered  void,  and  would 
not  support  the  sale.  He  relied  on  the  case  of  Pierson  v.  Hop- 
kins, Pen.  Rep.  203. 

KIRKPATRICK  C.  J.  The  ground  on  which  we  decided  that 
case  was,  that  there  was  no  judgment ;  there  could  not  be  a  judg- 
ment unless  something  was  recovered,  and  in  that  case  it  did  not 
appear  what  was  rccovei'ed,  or  for  what  judgment  was  ordered. 

Vroom,  also  cited  Rev.  Laws  135.  14  Vin.  Abr.  title  Judgment, 
letter  G.  A.  2.  10  Co.  Rep.  77. 

Curia  advisare  vult. 

The  next  day  the  opinion  of  the  court  was  delivered  by 
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KIRKPATRICK  C.  J.  The  judgment  offered  in  evidence  at  the 
circuit  was  not  void,  but  voidable  only.  It  was  a  subject  of 
which  the  judge  had  cognizance.  This  authority  to  enter  judg- 
ment in  vacation  was  not  a  new  authority;  it  was  an  old  com- 
mon law  authority,  and  this  statute  only  came  in  to  regulate  the 
matter;  therefore 

Let  the  rule  for  new  trial  be  discharged. 

CITED  IN  Den  v.  Young,  7  Hal.  307.  Den  v.  PhUJwwcr,  4  Zab.  800.  Clapp 
v.  Ely,  3  Dutch,  573-583.  Stokes  v.  Middleton,  4  Dutch.  36.  Diehl 
v.  Page,  2  Or.  Ch.  148. 


ANONYMOUS. 

1.  It  has  been  the  immemorial  practice  of  courts,  to  order  frivolous  counts 
and  false  pleas  to  be  struck  from  tbe  record. 

2.  A  mandamus  will  not  lie  to  compel  the  Court  of  Common  Pleas  to  receive 
a  defendant's  plea. 

White  applied  to  the  court  for  a  mandamus,  to  be  directed  to 
the  Common  Pleas  of  Cumberland,  to  compel  them  to  receive 
the  defendant's  plea  of  justification  ;  and  stated,  as  the  ground 
of  his  application,  that  an  action  of  trespass  had  been  commenced 
against  the  defendant,  to  which  he  had  pleaded — 1.  The  general 
issue;  and — 2.  A  justification.  That  the  plaintiff's  attorney 
declined  replying  to  the  plea  of  justification,  but  gave  notice  to 
the  defendant's  attorney,  that  he  would  apply  to  the  Court  of 
Common  Pleas  to  strike  out  the  said  plea;  which,  upon  motion, 
the  court  ordered  accordingly. 

He  contended — 1.  ^That  the  Court  of  Common  Pleas  were 
wrong  in  ordering  the  plea  to  be  struck  out:  that  the  only 
proper  course  for  a  party  to  pursue,  when  he  thinks  a  plea  friv- 
olous, was,  to  take  judgment  as  if  there  was  no  plea,  or  reply,  or 
demurrer  to  it,  and  that  he  could  not  apply  to  the  court  to  strike 
it  out  ^because,  if  the  plea  was  struck  out,  the  defendant  could 
have  no  remedy  by  writ  of  error,  and  no  mode  of  bringing  the 
question  before  a  higher  court  for  revision,  and  cited  3  John.  547. 

2.  That  a  mandamus  was  the  proper  remedy  in  this  case.  4 
~Bac.  Abr.  514,  title  Mandamus,  letter  E. 

Ewing,  contra,  said — that  the  object  of  the  writ  of  mandamus 
had  been  mistaken  by  the  gentleman  making  the  application ; 
that  the  office  of  the  writ  of  mandamus  was  only  to  compel  the 
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inferior  court  to  proceed  to  decide  upon  the  matters  before  them, 
and  to  command  them  to 'do  justice  according  to  the  powers  of 
their  office,  whenever  the  same  was  delayed  ;  but  it  never  com- 
manded them  to  proceed  to  give  any  part icular  judgment,  or  to 
prescribe  the  manner  in  which  any  act  should  be  done.  1  SI. 
Com.  110.  2.  Pen.  Rep.  576.  1  Nalst.  Rep.  158. 

2.  That  if  a  mandamus  was  the  proper  writ,  yet  the  proceed- 
ings taken  by  the  court  below  were  right.  The  case'cited  from. 

o  «/  o 

Johnson's  reports  only  proved  that  the  plaintiff  might  demur  to 
a  frivolous  plea,  or  treat  it  as  a  nullity.  If  he  may  treat  it  as  a 
nullity,  a  fortiori  may  he  apply  to  the  court  for  that  purpose, 
and  obtain  their  order  to  strike  it  out. 

KIRKPATRICK  C.  J.  From  time  immemorial,  courts  havo 
stricken  false  pleas  and  frivolous  counts  from  the  record.  It  is 
right  and  proper  that  they  should  possess  the  power,  in  order  to 
prevent  their  records  from  being  unnecessarily  encumbered. 
But  I  am  satisfied  that  a  mandamus  would  not  lie  to  compel  the 
court  to  receive  a  plea,  even  if  they  were  wrong  in  rejecting  it, 

FORD  J.  said,  he  thought  it  was  not  the  office  of  a  mandamus' 
to  perform  the  object  which  was  sought  to  be  obtained  by  tho 
defendant's  attorney  in  applying  for  tho  mandamus. 

Motion  refused. 

CITED  IN  Inhab.  v.  Booraem,  5  Hal.  307.  Ex'rs  of  Sholwell  v.  Dennis,  2  Or. 
6U:{.  Allen  v.  Wheeler,  1  Zab.  94.  State  v.  Common  Pleas  of  Passaic, 
9  Vr.  1»4. 


DEN  ex  dem.  SIIErPARD  against 


1.  Where  there  as  been  a  judgment  by  default  in  ejectment  against  the  casual 
ejector,  and  a  habere  facias  possessionem  issued  thereon,  the  court  will,  on  affi- 
davit of  fraud  or  purjirise,  and  of  a  real  defence,  and,  on  payment  of  costs  upon 
the  judgment,  set  aside  the  habere  facias  and  order  restitution. 

2.  The  case  of  Den  v.  Ferris,  (1  Halst.  Rep.  431)  partially  overruled. 

The  attorney  for  the  plaintiff  had  signed  judgment  by  default,  in 
November  term  last,  against  tho  casual  ejector,  and  issued  a  habere 
facias  possessionem  in  the  vacation,  which  had  been  executed. 

White,  for  tho  defendant,  now  moved  the  court  to  set  aside  the 
judgment  against  the  casual  ejector,  and  the  habere  facias  issued 
thereon,  and  award  a  writ  of  restitution ;  and  read,  in  support  of. 

VOL.  II.  L 
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his  motion,  certain  affidavits,  stating,  in  substance,  that  he  had, 
at  the  last  term,  informed  Mr.  Smalley,  the  plaintiff's  attorney, 
that  he  was  employed  for  the  defendant,  and  that  he  would,  at 
any  time,  exchange  consent  rules  with  him ;  but  that  owing  to 
the  nature  of  the  public  business  in  which  he  was  then  engaged, 
he  had  not  then  time  to  draw  them;  that  he,  therefore,  requested 
Mr.  Smalley  to  draw  the  rules,  and  that  Smalley  consented  to 
do  it ;  that  retying  upon  the  plaintiff's  attorney  to  draw  the  con- 
sent rules,  he  had  paid  no  further  attention  to  it;  that  the  judg- 
ment had  been  entered  against  his  knowledge,  and  that  his 
client  had  a  good  defence;  and  cited  4  Bur.  Rep.  1996,  to  shew 
that  a  regular  judgment  by  default  might  be  set  aside  where 
there  bad  been  no  trial  lost. 

Dayton  opposed  the  application,  and  read  counter  affidavits 
of  Mr.  Smalley,  qualifying,  but  not  materially  changing,  the 
statement  made  by  Mr.  White:  and  he  insisted,  that  although 
the  judgment  should  be  set  aside,  that  the  court  could  not  set 
aside  the  habere  facias,  or  make  any  order  for  the  restitution  of 
the  premises — and  cited  Den  v.  Ferris,  Hoist.  Rep.  431. 

KIRKPATRICK  C.  J.  This  court  has  the  power  to  set  aside  a 
habere  facias,  and  award  a  restitution  ;  and  the  case  cited,  so  far 
as  it  touches  that  point,  has  been  repeatedly  overruled. 

PER  CURIAM.  Let  the  judgment  and  habere  facias  be  set  aside, 
and  a  writ  of  restitution  granted,  but  upon  payment  of  costs. 


ANONYMOUS* 

The  court  will  not,  upon  an  allegation,  that  an  attorney  has  been  guilty  of 
larceny,  make  a  rule  upon  such  attorney  to  shew  cause  why  his  name  should 
not  be  struck  off  the  roll,  before  he  has  been  indicted  and  convicted  for  such 
offence. 

This  was  an  application  to  the  court  by  J.  W.  Scott,  esq.  (in 
behalf  of  the  members  of  the  bar)  for  a  rule  upon  one  of  the 
attorneys  of  this  court,  to  shew  cause  why  his  name  should  not 
be  struck  from  the  roll. 

*The  Reporter,  out  of  regard  to  the  feelings  of  the  family  of  the  person 
implicated,  (who  are  highly  respectable)  has  thought  proper  to  omit  his  name. 
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In  this  case,  Mr.  Scott  observed,  he  had  no  personal  knowl- 
edge of  the  circumstances,  he  acted  only  upon  the  public 
rumours  and  reports  relative  to  the  conduct  of  this  young  man. 
It  was  a  matter  of  public  notoriety  that  he  had  been  guilty  of 
larceny,  had  purloined  books  to  a  considerable  amount  from  per- 
sons who  were  at  this  moment  in  court,  and  ready  at  any  time, 
when  called  upon,  to  substantiate  the  charge,  and  fix  the  crime 
upon  him.  If  these  facts  were  true,  it  was  due  to  the  members 
of  this  bar  that  they  should  be  relieved  from  the  reproach  of 
having  such  a  person  as  this  attached  to  their  profession;  and 
if  they  were  false,  it  was  duo  to  the  person  implicated  that  he 
should  have  an  opportunity  to  wipe  away  from  his  character  the 
foul  stigma  which  now  rested  upon  it.  In  making  this  motion 
(he  observed)  he  had  no  more  interest  than  any  other  gentleman 
of  the  bar  present;  but  he  felt,  in  common  with  them,  the 
necessity  of  preserving  its  purity  inviolate.  If  the  members  of 
this  bar  should  tamely  submit  to  have  their  names  associated  with 
those  of  thieves  and  felons,  without  any  remonstrance  or  effort 
to  relieve  themselves  from  such  a  reproach,  they  must  soon  lose 
that  high  character  for  honour  and  integrity  which  hitherto  they 
always  had,  and  he  hoped  they  always  would  maintain.  The 
only  method  to  preserve  the  honour  and  integrity  of  the  bar 
unimpaired,  was,  by  removing  from  it  all  such  persons  who,  by 
their  conduct,  evinced  themselves  unworthy  of  being  ranked 
among  its  members.  In  behalf,  therefore,  of  the  membei'S  of  the 
bar,  he  called  upon  the  court  to  relieve  them  from  the  reproach 
of  having  this  man  attached  to  their  profession,  and  from  the 
disgrace  of  being  compelled,  in  their  professional  duties,  to  have 
intercourse  with  a  man  with  whom  they  should  be  ashamed  to 
associate  in  private  life.  That  this  court  had  the  power  to  grant 
the  rule  he  applied  for,  there  could 'be  no  doubt:  for  as  it  was 
essential  to  the  admission  of  an  attorney  that  he  should  be  a 
person  of  good  moral  character,  it  must  bo  equally  essential  to  his 
continuance  as  an  attorney.  lie  cited  6  Mod.  16,  187;  1  Wils. 
Rep.  22 ;  2  Ibid.  382;  Cro.  Car.  52,  74;  and  Bigelow's  case,  in  the 
Mayor's  Court  of  Philadelphia,  Juno  session,  1820. 

KIRKPATRICK  C.  J.  The  offence  of  which  it  is  alleged  this 
man  has  been  guilt}',  is  neither  a  contempt  of  court,  nor  does  it 
fall  within  the  denomination  of  malpractice.  It  would  appear  to 
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me,  therefore,  that  be  must  be  first  convicted  of  tbe  crime  by  a 
jury  of  his  country  before  we  can  proceed  against  him  for  such 
an  offence;  for  suppose  be  should  be  brought  to  the  bar,  and 
should  say  he  was  not  guilty,  we  could  not  try  the  fact. 

Scott  said,  that  an  antecedent  conviction  was  by  no  means 
essential  to  enable  the  court  to  proceed  in  a  case  of  this  kind. 
The  general  rule  was,  that  if  the  attorney  denies  the  charges 
made  against  him,  they  will  dismiss  the  complaint; — but  in  some 
cases  they  will  disbar  him,  though  he  deny  the  fact.  1  Tidd's 
Prac.  59,  let.  H.  Cowp.  829.  1  Jac.  Law  Diet,  title  Attorney 
170-3.  1  Bac.  Abr.  192,  title  Attorney.  To  shew  that  courts 
would  interfere  and  disbar  attorneys  for  dishonest  conduct,  in 
cases  not  falling  under  the  head  of  contempt  or  malpractice,  and 
that,  too,  before  there  had  been  a  conviction,  he  cited  the  case 
of  Levi  S.  Burr,  decided  in  the  Circuit  Court  of  the  United 
States,  District  of  Columbia,  and  reported  1  Crim.  Eec.  503 ;  also 
Stryhefs  case,  ibid.  330. 

Curia  advisare  vult. 

At  a  subsequent  day  in  the  term, 

KIRKPATRICK  C.  J.  said — "We  have  reflected  upon  this  case, 
and  do  not  see  how  we  can  do  any  thing  in  it,  because  the  court 
Beems  to  bo  confined  to  cases  of  malpractice,  or  to  crimes  which, 
are  of  the  nature  of  the  crimen  falsi,  and  for  which  there  has 
been  a  conviction. 

FORD  J.  An  attorney  may  be  struck  off  the  roll — 1.  For  a 
breach  of  the  rules  of  the  court.  2.  For  breach  of  any  of  his 
official  duties.  3.  For  all  such  crimes  and  misdemeanors  as 
affect  his  moral  character.  But  in  this  third  class  of  cases,  we 
cannot  proceed  in  the  ordinary  way;  there  ought  always  to  be 
a  previous  conviction  before  this  court  can  interfere.  All  the 
cases  cited  sanction  this  distinction,  except  the  case  from  the 
District  of  Columbia,  which  is  anomalous. 

ROSSELL  J.  concurred. 
Bale  refused. 


CASES   DETERMINED 

IN   THE 

SUPREME  COURT  OF  JUDICATURE 

OF  THE 

STATE   OF   NEW   JERSEY, 

AT  MAY  TERM,  1824.' 

WARWICK  againtl  MATLACK. 

On  a  bond  conditioned  for  the  payment  of  a  certain  sum  of  money  in  three 
years,  with  interest  annually,  a  judgment  may  be  entered  for  the  whole  penalty 
of  the  bond  on  the  default  of  payment  of  the  first  year's  interest. 

A  judgment  on  a  bond  and  warrant  of  attorney  had  been 
entered  as  of  the  term  of  May  last,  in  the  usual  form,  under  the 
"act  directing  the  mode  of  entering  judgments  upon  bonds  with 
warrants  of  attorney  to  confess  judgments,"  (Rev.  Laws  685)  by 
William  Warwick  against  Abraham  Matlaclc.  The  bond  upon 
which  the  judgment  had  been  entered  was  dated  the  22d  of 
January,  1821,  and  conditioned  for  the  payment  of  $1400,  in 
three  years  from  the  date  thereof,  with  interest  annually.  The 
affidavit,  which  was  made  by  the  plaintiff  at  the  time  of  confess- 
ing the  judgment,  in  pursuance  of  the  directions  of  the  fifth  sec- 
tion of  the  act,  stated,  that  the  true  consideration  of  the  bond 
was  for  lands  sold,  and  that  the  debt  was  justly  due  and  owing. 
The  warrant  of  attorney  authorized  the  confession  of  the  judg- 
ment for  the  amount  of  the  penalty  of  the  bond,  and  was  drawn 
in  the  usual  form.  The  judgment  was  entered  for  the  penalty 
of  bond. 
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Wall,  upon  the  behalf  of  Mahlon  Lewis  (who,  he  said,  was  a 
purchaser  without  notice  of  the  judgment  of  certain  lands  upon 
which  it  operates  as  a  lien),  now  moved  to  set  this  judgment 
aside,  because  it  had  been  entered  before  the  debt  became  due. 
The  bond  bearing  date  on  the  22d  January,  1822,  and  having 
three  years  to  run,  and  the  judgment  being  entered  on  the  15th 
of  May,  1822,  was  long  before  the  day  of  payment  mentioned  in 
the  condition  of  the  bond,  and  therefore  erroneous.  The  words 
of  the  first  section  of  the  statute  were,  "that  it  should  be  lawful 
for  the  obligee,  at  any  time  after  the  day  of  payment  mentioned 
in  said  bond  or  obligation,  to  apply  to  a  justice  of  Supreme  Court," 
&c.  And  the  fifth  section  of  the  statute  required  that  the  plain- 
tiff" should  produce,  at  the  time  of  confessing  such  judgment,  to 
the  court  or  judge  before  whom  such  judgment  should  be  con- 
fessed, an  affidavit,  stating,  that  the  debt  for  which  judgment  ia 
confessed  is  justly  due  and  owing.  Whatever  might  have  been 
the  practice  at  the  common  law,  he  apprehended  that  under  this 
act  of  the  legislature  a  judgment  could  not  be  entered  until 
after  the  day  of  payment  mentioned  in  the  bond. 

JEwing,  contra.  The  only  question  is,  whether  the  day  of  pay- 
ment mentioned  in  the  condition  of  the  bond  has  passed?  The 
bond  is  conditioned  for  the  payment  of  $1400  in  three  years,  with 
interest  annually.  At  the  end  of  one  year  the  interest  became  due, 
and  if  it  was  not  paid  at  the  day,  the  penalty  of  the  bond  became 
forfeited.  The  debt  then,  in  point  of  law,  became  due,  and  judg- 
ment might  be  entered  for  the  penalty,  on  failure  of  payment  of 
the  interest.  In  all  these  cases,  whore  money  is  to  be  paid  by 
instalments,  the  course  is,  upon  the  failure  of  payment  of  any 
instalment,  to  take  judgment  for  the  whole  penalty,  and  to  issue 
execution  for  the  instalment.  Martin  v.  Fouchet,  2  El.  Rep.  706. 
In  the  present  case,  although  the  judgment  was  taken  for  the 
penalty,  yet  the  execution  was  issued  only  for  the  interest. 

The  fifth  section  of  the  act  was  merely  meant  to  place  a  check 
upon  the  conscience  of  the  party,  and  to  provide  against  the 
entering  of  improper  and  fraudulent  judgments.  But  hero  tho 
money  was  legally  due,  although  the  time  of  payment  of  the 
whole  of  it  had  not  arrived. 

Wall,  in  reply,  said,  that  this  case  was  not  at  all  affected  by 
the  one  read  from  Blackstone,  for  our  statute  contemplated  only 
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a  default  in  the  payment  of  the  money  mentioned  in  this  obli- 
gation. 

KIRKPATRICK  C.  J.  The  proceedings  are  substantially  accord- 
ing to  the  true  spirit  and  intention  of  the  act.  The  law  intended 
that  a  man  should  have  his  legal  remedy  upon  this  statute,  in 
the  same  way  and  to  the  same  extent  as  if  he  had  proceeded  by 
summons  or  by  a  regular  suit. 

FORD  J.  By  the  principles  of  the  common  law,  the  whole  pen- 
alty is  due  upon  the  non-payment  of  the  interest,  and  for  the 
« amount  of  the  penally  the  judgment  was  always  entered;  and, 
in  order  to  be  relieved,  the  debtor  was  obliged  to  resort  to  chan- 
cery; but  now  the  practice  was,  to  endorse  upon  the  execution 
the  sum  or  instalment  actually  due,  and  the  levy  was  made  for 
that  amount  only. 

ROSSELL  J.  concurred. 

Motion  to  set  aside  the  judgment  refused.* 

CITED  IK  Scudder  v.  Scudder,  5  Hal.  340.  Cox  v.  Sennet,  1  Gr.  172.  Hoyt  v. 
Hoyt,  1  JIarr.  143-145.  Reading  v.  Heading,  4  Zab.  364.  Clapp  v. 
Ely,  3  Dutch.  555-618.  Blackwell  v.  Rankin,  3  Hal.  Ch.  157. 


JOHN  Q.  ACKERSON  against  ABRAHAM  P.  ZABRISKIE. 

OK  CEETIORARI. 

1.  In  an  action,  by  a  common  informer,  to  recover  a  penalty,  the  justice  must 
make  a  special  note  in  his  docket  of  the  day,  month,  and  year  of  its  institution. 

2.  Merely  staking   the  time  of  the  commencement  of  the  action,  and   the 
amount  of  the  penalty,  without  stating  what  the  penalty  was  for,  or  on  what 
statute  it  accrued,  is  not  sufficient. 

3.  What  is  an  insufficient  state  of  demand  to  recover  a  penalty  under  the  "  act 
regulating  travelling  on  public  and  turnpike  roads  in  this  state."  Rev.  Laws  568. 

This  was  an  action  of  debt,  brought  by  Zabriskie  against 
Ackerson,  the  plaintiff  in  certiorari,  to  recover  a  penalty  under 
the  "act  regulating  travelling  on  public  and  turnpike  roads  in 

*  See.  upon  this  subject,  2  Arch.  Prac.  18 ;  Hardw.  270;  16  East.  163 ;  1  M.  &  S. 
706.  In  debt  on  bond  for  the  performance  of  covenant,  <tc  where  breaches  are 
suggested,  &c  under  the  statute,  (Rev.  Laws  306-7)  although  the  writ  of  execu- 
tion must  be  for  the  entire  penalty,  damages,  and  costs,  yet  it  should  be  endorsed 
to  levy  only  the  damages  assessed  upon  the  breaches,  the  costs  found  by  the  jury, 
the  costs  of  increase,  and  the  costs  of  execution.  1  Arch.  Prac.  267. 
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this  state."  Rev.  Laws  568.  The  state  of  demand  was  as  follows; 
"The  plaintiff  demands  of  the  defendant  the  sum  of  two  dollars, 
for  a  penalty  under  the  act  of  the  legislature  of  the  state  of  New 
Jersey,  passed  February  18th,  1813,  entitled  'An  act  regulating 
travelling  on  public  and  turnpike  roads  in  this  state  '  which  said 
act  the  defendant  has  violated  against  the  plaintiff,  on  or  near 
the  twenty -first  day  of  January  last  past,  on  the  road  leading 
from  Paramus  to  Hackensack,  in  the  township  of  New  Barba- 
does,  in  the  county  aforesaid,  for  which  he  demands  judgment." 
The  justice  rendered  judgment  against  the  defendant  for  the 
penalty,  with  costs,  whereupon  he  brought  this  certiorari,  and 

Vanarsdale,  for  the  plaintiff  in  certiorari,  relied  on  two  reasons 
for  the  reversal  of  the  judgment. — 1.  Because  the  justice  did 
not  make  a  special  note  in  his  docket  of  the  day,  month,  and 
year  of  its  institution,  as  is  required  by  the  first  section  of  the 
act  relative  to  suits  instituted  by  common  informers.  Rev.  Laws 
405. 

The  transcript  sent  up  by  the  justice  was  as  follows:  "Sum- 
mons issued  on  the  third  of  February,  1824,  in  debt,  on  a  pen- 
alty of  two  dollars,  with  sixty-six  cents  of  costs,  returnable,  &c. 
&c."  This  (Vanarsdale  said)  was  not  such  a  special  note  of  the 
commencement  of  the  action  as  the  law  required;  because  it  did 
not  state  what  the  penalty  was  for,  or  on  what  statute  it  accrued. 

2.  Because  the  state  of  demand  contains  no  legal  cause  of 
action.  It  did  not  state  that  the  defendant  was  the  driver  of  any 
carriage  or  other  vehicle,  nor  upon  what  kind  of  road  he  was 
travelling,  whether  a  turnpike,  a  public,  or  private  road,  nor  that 
the  plaintiff  was  hindered  or  obstructed  in  his  passage;  but  that 
the  penalty  was  forfeited. 

PER  CTJRIAM.    Take  a  reversal  on  both  the  reasons  assigned. 
Judgment  reversed. 
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Sexton  v.  Pennsylvania  and  New  Jersey  Steam-Boat  Company. 


JOHN  SEXTON  against  THE  PRESIDENT  AND  TRUSTEES  OF  THE 
PENNSYLVANIA  AND  NEW  JERSEY  STEAM-BOAT  COMPANY. 

1.  No  person,  unless  it  appear  by  the  record  that  he  is  the  attorney  or  party, 
or  in  some  way  connected  with  the  cause,  will  be  allowed  to  oppose  a  motion, 
or  take  any  objection  to  the  proceedings. 

2.  An  attorney  must  first  enter  an  appearance  before  he  will  be  heard. 

An  order  had  been  made  at  the  last  term,  that  the  defendants 
should  cause  their  appearance  to  be  entered  to  the  action  on  or 
before  the  first  day  of  this  term. 

White  now  moved  to  lay  before  the  court,  affidavits  to  shew 
that  the  order  had  been  duly  published,  according  to  the  direc- 
tions of  the  third  section  of  the  act  for  the  relief  of  creditors 
against  corporations,  {Rev.  Laws  611)  that  he  might  obtain 
thereon  an  order  upon  the  clerk  of  the  court  to  enter  an 
appearance  for  the  defendants,  in  pursuance  of  the  said  section. 

Ewing  rose  to  oppose  the  motion,  and  to  show  that  the  order 
for  publication  should  never  have  been  made. 

White  insisted,  that  the  gentleman  had  no  right  to  oppose  his 
motion  without  entering  an  appearance ;  that  no  person  at  the 
bar,  unless  he  was  the  attorney  on  record,  could  oppose  his 
motion. 

Ewing  observed,  suppose  a  summons  had  been  served  that  was 
irregular,  if  the  party  comes  in  and  enters  an  appearance,  it  cures 
the  error  in  the  proceeding;  so,  in  this  case,  if  he  was  compelled 
to  enter  an  appearance,  it  would  cure  the  very  defect  to  which 
he  meant  to  object;  and  that  no  person  ought  to  bo  compelled 
to  enter  an  appearance,  if,  by  so  doing,  the  very  objection  which 
he  designed  to  make  was  waived  ;  that  it  was  not  necessary  that 
an  appearance  should  be  entered  before  an  objection  could  be 
taken  to  the  proceedings,  for  any  one,  as  amicus  curice,  might 
inform  the  court  of  irregularity  in  their  proceedings. 

R.  Stockton,  in  reply,  said,  that  the  great  object  of  this  statute 
was  to  get  these  corporations  into  court ;  until  this  statute,  there 
•was  no  way  of  bringing  them  into  court  if  their  officers  chose 
to  keep  out  of  the  reach  of  the  sheriff.  But  it  was  evident, 
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in  this  case,  that  all  the  purposes  of  this  act  had  been  answered 
for  here ;  this  corporation  had  counsel  in  court  to  object  to  the 
proceedings;  but  no  one  had  a  right  to  object  to  any  motion 
until  he  was  regularly  in  court.  The  court  would  first  compel 
him  to  enter  an  appearance  before  they  would  listen  to  him. 
If  the  error  will  bo  cured  by  the  entry  of  the  appearance,  it  is 
such  a  one  as  ought  to  be  cured,  and  the  court  would  order  an 
appearance  for  the  very  purpose  of  curing  it. 

PER  CURIAM.  We  think  that  a  person  has  no  right  to  come 
into  court  and  make  an  argument  without  entering  an  appear- 
ance; because  what  is  he?  Can  the  crier  of  the  court  or  a 
bystander  come  in  and  make  an  argument  before  the  court?  It 
must  appear,  by  the  record,  that  the  person  making  the  objec- 
tion is  either  the  attorney  or  party,  or  some  way  connected  with 
the  cause:  therefore  the  court  refuse  to  hear  any  objection  to 
Mr.  White's  motion  until  an  appearance  is  entered. 

Ewing  entered  his  appearance,  and  then  said,  that  as  an 
appearance  was  now  entered,  there  was  no  necessity  for  Mr. 
White's  motion. 

OVERRULED  BY  Coolbaugh  v.  SkiUman,  4  Hal  246.  See  Hal.  Dig.  97,  §  6 ;  682,  §  7. 


SAS3ENBURGH  against  P.  B.  SHAVER. 

1.  Rules  to  plead  should  be  renewed  from  term  to  term,  until  they  are  served. 

2.  The  service  of  an  expired  rule  is  a  nugatory  service. 

A  rule  had  been  taken  upon  the  defendant,  at  the  Novc-mber 
Term,  1823,  to  plead  in  thirty  days.  At  February  Term  follow- 
ing (the  defendant  failing  to  plead)  a  motion  was  made  for  judg- 
ment by  default.  This  motion  was  refused,  because  the  rule  had 
not  been  served  on  the  defendant.  After  the  February  Term, 
viz.  on  the  6th  of  March,  1824,  the  rule  to  plead  was  served  on 
the  defendant,  and  now 

Miller,  for  the  plaintiff,  moved  for  a  judgment  by  default  for 
want  of  a  plea. 

Frelinghuysen  opposed  this  motion  upon  the  ground,  that  the 
rule  had  expired,  as  a  term  had  intervened  before  it  was  served, 
and,  therefore,  that  the  service  of  it  was  altogether  nugatory. 
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KIRKPATRICK  C.  J.  The  service  of  an  expired  rule  is  a  nuga- 
tory thing.  The  correct  mode  of  practice  is  to  renew  the  rule 
from  term  to  term  until  it  is  served. 

ROSSELL  J.  concurred  with  the  Chief  Justice. 

FORD  J.  doubted. 

Motion  for  judgment  refused. 

CITED  in  McDermot  v.  Butler,  5  Hal  188. 


WARD  against  HOLMES. 

In  an  action  for  breach  of  a  covenant  of  seizin  and  warranty,  the  court  will 
not  change  the  venue  to  the  county  where  the  lands  lie,  without  an  affidavit 
stating  special  circumstances. 

Dayton  moved  to  change  the  venue  in  the  action  from  Bur- 
lington to  Salem  count}',  upon  the  ground  that  the  action  was 
local,  it  being  brought  upon  a  covenant  of  seizin  and  warranty 
in  a  deed  for  lands  lying  in  the  county  of  Salem ;  and  he  cited 
1  Com.  Dig.  title  Action  4 ;  Game's  Rep.  5. 

Jeffers,  contra.  By  the  fourth  section  of  our  statute  "  relative 
to  the  Supreme  and  Circuit  Courts,"  {Rev.  Laws  453)  an  action 
merely  transitory  may  bo  tried  in  the  county  in  which  the  cause 
of  action  arose,  or  the  plaintiff  or  defendant  resides  at  the  time 
of  instituting  such  action.  The  court  may,  upon  an  affidavit 
stating  special  circumstances,  change  the  venue.  But  no  such 
special  circumstances  have  been  laid  before  the  court  in  this  case, 
and  as  this  was  a  transitory,  and  not  a  local  action,  the  court 
wouid  not  grant  the  application.  The  case  cited  from  Caines 
was  not  decided  merely  upon  the  ground  that  the  action  was 
upon  a  covenant  of  sezin,  but  upon  the  usual  affidavit. 

PER  CURIAM.  This  is  not  a  local  action,  and  therefore  the 
court  will  not  change  the  venue  without  an  affidavit  stating 
special  circumstances. 


172  NEW  JERSEY  SUPREME  COURT. 


The  State  v.  De  Hart 


THE  STATE  against  JOHN  DE  HART. 

A  new  trial  will  not  be  granted  on  a  motion  in  behalf  of  the  state,  on  an 
indictment  where  there  has  been  a  verdict  in  favour  of  the  defendant. 

This  was  an  indictment,  found  in  the  Sessions  of  the  borough 
of  Elizabeth  against  the  defendant,  for  encroaching  upon  a  pub- 
lic highway.  It  was  brought  into  this  court  by  habeas,  taken 
down  to  the  circuit  in  Essex,  for  trial,  and  a  verdict  found  for 
the  defendant. 

Scudder,  on  behalf  of  the  state,  now  moved  for  a  new  trial, 
and  stated  several  reasons,  which  are  unnecessary  to  detail. 

Horriblower  opposed  the  application,  upon  the  ground,  that  no 
new  trial  could  be  granted  in  a  criminal  prosecution  where  there 
was  a  verdict  for  the  defendant,  except  in  penal  actions  and 
information  in  the  nature  of  quo  warranto,  and  cited  6  East 
Eep.  315,  The  King  v.  Reynall. 

Scudder,  in  order  to  shew  that  a  new  trial  might  be  granted, 
cited  6  Term  Rep.  619,  638,  The  King  v.  Manbey  and  others;  2 
Term  Rep.  484 ;  6  Bac.  Abr.  676. 

KIRKPATRICK  C.  J.  It  never  was  doubted  that  a  new  trial 
could  be  granted  in  favour  of  a  defendant;*  but  no  adjudged 
case  could  be  found  where  a  new  trial  had  been  granted  on  the 
part  of  the  state,  where,  on  an  indictment,  a  general  verdict  had 
been  rendered  in  favour  of  the  defendant.  In  this  case,  cited 
from  6  Term  Reports,  the  application  was  made  by  the  defendants. 
We  are  all  of  opinion  that  it  is  contrary  to  practice  to  grant 
a  new  trial  in  criminal  cases  after  a  verdict  for  the  defendant. 

Rule  for  new  trial  discharged. 

*  It  is  said,  that  in  cases  of  felony  no  new  trial  can  be  granted  at  all  on  the 
application  of  the  defendants.  Term  Eep.  638.  3  Bl.  Com  387,  note.  1  John. 
Cn.  Ca.  18.  But  in  the  case  of  the  United  States  v.  Fries  a  new  trial  was 
granted  at  the  prayer  of  the  defendant,  on  an  indictment  for  treason.  3  Dal.  315. 
See  also  1  Bin.  379,  Slate  v.  Hopkins. 
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DEN  ex  dem.  MARY  ROBINSON  against  JAMES  MONJOY. 

1.  When  a  father  makes  a  deed  to  his  son  for  the  land  on  which  he  resides, 
and  retains  possession  of  the  land  (the  son,  however,  being  in  the  house  with 
him)  and  duly  acknowledges  the  deed  in  usual  form  before  a  judge,  if  the  land 
is  attached  as  the  property  of  the  son  and  sold:  in  action  of  ejectment  brought 
by  the  purchaser  under  the  attachment  against  the  father,  to  recover  possession 
of  the  premises,  evidence  ought  not  to  be  received  of  the  declarations  of  the  son, 
to  invalidate  the  deed. 

2.  A  deed  made  to  delay  or  defeat  creditors,  or  without  any  consideration, 
although  void  as  regards  creditors,  yet  is  good  as  between  the  parties  themselves. 

The  statement  of  tho  facts  in  this  case  sufficiently  appears  in 
the  opinion  delivered. 

L.  H.  Stockton,  for  the  defendant,  contended — 1.  That  tho 
declarations  of  Asa  Monjoy  were  competent  evidence  to  shew 
that  the  deed  made  by  his  father  to  him  was  without  considera- 
tion and  void,  and  cited  2  Yeates1  Rep.  91,  141.  2  Dal.  94.  4 
John.  140.  1  John.  Ca.  159.  1  N.  Y.  Term  Eep.  445.  16  John.  48. 

2.  That  the  verdict  was  against  evidence. 

Wall,  contra,  cited  16  John.  189,  192,  306.  Hob.  on  Fraud. 
Conveyances  646-7.  7  John.  161.  6  Ibid.  21.  14  Ibid.  210. 

FORD  J.  This  was  an  ejectment,wherein  the  plaintiff  claimed  the 
premises  under  a  purchase  from  auditors,  who  had  sold  under  an 
attachment  against  Asa  Monjoy,  the  29th  of  July,  1822.  The  title 
of  Asa  Monjoy  arose  under  a  deed  from  the  defendant  himself  and 
his  wife,  dated  the  9th  of  April,  1803,  acknowledged  the  23d  of  the 
same  month.  The  defendant  proved  that  possession  had  always 
been  in  him,  notwithstanding  the  instrument,  called  a  deed,  to  his 
son  Asa,  who,  however,  resided  with  him.  And,  in  order  to  invali- 
date the  deed,  he  offered  evidence  of  his  son's  declarations,  to  the 
following  effect :  that  the  deed  had  never  been  delivered  to  him  ; 
that  he  paid  no  consideration  for  it ;  that  he  never  intended  to  set 
up  a  claim  under  it ;  that  it  was  a  sham  deed,  and  that  the  prop- 
erty was  not  his.  To  this  evidence  there  was  an  objection  by  the 
plaintiff;  but  the  evidence  was  admitted  by  tho  court,  and  the  de- 
fendant called  his  two  daughters,  who  swore  to  the  declarations 
of  their  brother  Asa,  as  beforo  stated.  The  jury,  however,  found 
a  verdict  for  the  plaintiff  against  the  testimony  of  the  daughters, 
though  they  testified  to  nothing  incredible  or  contradictory,  and 
though  no  evidence  was  offered  toimpe'achtheircredit.  Thodefen- 
dant  moves  to  set  aside  the  verdict,  as  being  contrary  to  evidence. 
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It  is  observable  that  the  defendant  and  his  wife  had  made  a 
formal  and  solemn  acknowledgment  before  a  judge  that  they 
had  .sealed  and  delivered  the  deed  in  question  to  their  son  Asa, 
for  the  uses  and  purposes  therein  mentioned  ;  and  therefore,  as 
touching  the  delivery  of  the  deed,  the  verdict  was  not  contrary 
to  evidence,  nor  against  the  weight  of  evidence.  The  defendant 
next  offered  to  impeach  the  conveyance  to  Asa,  on  two  distinct 
grounds :  first,  that  it  was  a  sham ;  and  secondly,  that  it  was 
voluntary,  without  any  consideration. 

If  the  meaning  of  sham  be,  what  it  is  commonly  understood  to 
mean,  a  deed  made  to  delay  or  defeat  creditors,  it  is  certainly  void 
as  to  creditors,  and  may  be  set  aside  in  their  favour  by  virtue  of  the 
statute  of  frauds ;  but  then  the  same  statute  makes  it  a  valid  con- 
veyance as  against  the  defendant  himself,  therefore  he  ought  not 
to  have  been  permitted  to  give  this  evidence  against  a  deed  of  his 
own  making;  or,  if  received  at  all,  it  could  only  be  in  confirmation 
of  the  conveyance.  In  the  next  place,  suppose  it  to  have  been 
made  without  any  consideration,  and  thereby  to  assume  the  char- 
acter of  a  yoluntary  conveyance  to  his  son,  such  voluntary  con- 
veyances are  valid  in  law  and  equity,  as  between  the  parties 
themselves,  and  are  never  set  aside  in  either  court  but  for  tho 
benefit  of  creditors,  and  on  their  application.  This  evidence 
ought  not,  therefore,  to  have  been  received  from  the  defendant, 
or  if  received,  it  could  only  go  in  confirmation  of  the  conveyance. 

This  removes  every  foundation  for  the  defence  to  rest  upon, 
except  the  declaration  of  Asa,  that  he  never  intended  to  set  up 
any  claim  ;  and  }~et  his  carrying  away  the  deed  to  be  recorded, 
manifested  an  intent  of  mind  at  least  as  strong  as  what  his 
sisters  testified  respecting  a  contrary  intent,  which  relieves  this 
verdict  from  the  objection  of  being  contrary  to  evidence,  or  the 
lighter  one  of  being  against  the  weight  of  evidence.  But  be  these 
things  as  they  may,  respecting  an  intent  not  to  enforce  his  claim, 
against  his  parents,  the  legal  estate  was  vested  in  him  and  his 
heirs  by  a  regular  conveyance,  which  cannot  be  defeated  or 
divested  by  word  of  mouth,  inasmuch  as  an  interest  in  lands  can- 
not be  affected  by  parol  under  the  statute  of  frauds.  I  am  of 
opinion,  therefore,  that  the  rule  to  shew  cause  must  be  discharged. 

KIRKPATRICK  C.  J.  and  ROSSELL  J.  concurred. 
CITED  IN  Lokerson  v.  Siillwell,  2  Beas.  358 
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DEN  ex  dem.  KAMUEL  WRIGHT  against  AGNES  WRIGHT  and  WILLIAM 

CUTLER. 

Iff   EJECTMENT. 

1.  If  a  deed  be  altered  by  the  party  to  whom  it  belongs,  even  though  in  an 
immaterial  part,  such  alteration  avoids  the  deed;  otherwise  if  the  alteration  be 
made  by  a  stranger. 

2.  A  latent  deed,  that  is,  a  deed  kept  for  twenty  years  or  more  in  a  man's 
Bcrutoire  or  strong  box,  accompanied  with  no  actual  distinctive  and  advers-e 
possession,  is  entitled  to  no  consideration  in  a  court  of  justice. 

3.  If  a  man  have  undisturbed  possession  of  lands  for  twenty  years,  no  action 
of  ejectment  will  lie  against  him. 

4.  A  mortgagee  in  possession  can  never  be  ousted  by  the  mortgagor  or  any 
claiming  under  him,  until  the  mortgage  be  paid. 

5.  An  executor  or  trustee  can  neither  directly  or  indirectly,  either  by  auction 
or  private  sale,  sell  and  convey  the  trust  property  to  himself;  but  all  such  sales 
and  conveyances  are  .void  in  law. 

This  cause  was  tried  at  the  Middlesex  circuit,  in  June,  1823, 
before  his  honour  the  Chief  Justice.  Jt  was  admitted,  by  the 
counsel  on  both  sides,  that  Richard  Wright  the  elder,  who  was 
the  father  of  Kamuel,  the  lessor  of  the  plaintiff,  was  seized  of 
a  tract  of  land  of  seventy  acres,  or  thereabouts,  in  the  town- 
ship of  Woodbridge,  of  which  the  premises  in  question  are 
part.  The  plaintiff  then,  in  order  to  make  out  his  title,  offered 
in  evidence,  and  read  to  the  jury,  a  deed  from  the  said  .Richard 
to  the  said  Kamuel,  .dated  May  13,  1782,  for  thirty  acres  of 
the  said  tract,  being  the  premises  in  question,  expressing  it 
to  bo  for  the  consideration  of  £240.  No  direct  evidence  was 
given  of  the  actual  payment  of  this  consideration  or  money, 
but  it  was  sworn  by  the  witness  who  had  written  and  who  bad 
proved  the  deed,  that  the  said  Richard  had  been  in  a  sickly  and 
consumptive  state  of  health  for  seventeen  or  eighteen  years 
before  his  death,  though  he  retained  his  reason  perfectly  till  his 
last  moments;  that  during  this  time  he  required  great  care  and 
attention,  and  for  nine  or  ten  years  of  the  said  time  was  never 
left  alone  at  night;  that  Kamuel  lived  with  him  in  his  house; 
that  ho  was  a  very  careful,  industrious,  steady  man,  and  had  the 
whole  management  of  the  farm;  and  that  the  proceeds  of  his 
labour  went  to  the  support  of  the  old  man's  household,  of  which 
Kamuel  himself  and  his  childnen  were  part,  and  the  witness  sup- 
posed, though  she  did  not  remember  it  was  so  expressed,  that 
the  old  man  thought  himself  indebted  to  Kamuel  for  his  ser- 
vices to  the  amount  of  the  consideration  money  mentioned  in 
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the  said  deed.  The  plaintiff  further  gave  in  evidence,  by  wit- 
nesses called  for  that  purpose,  that  after  the  death  of  Richard, 
which  was  in  1793,  Kamuel,  though  he  moved  out  of  the  house 
in  which  he  had  lived  with  his  father,  continued  at  times  to  pas- 
ture,  and  occasionally  to  cut  firewood  on  the  land  contained  in 
the  deed  of  1782,  and  upon  this  evidence  he  rested  his  claim. 
The  defendant  then,  by  way  of  defence,  offered  in  evidence, 
and  read  to  the  jury,  a  mortgage  given  by  the  said  Richard 
Wright  the  elder  to  his  son  Richard,  who  was  the  husband  of 
the  defendant  Agnes,  dated  in  1784,  and  covering  the  whole 
seventy  acres,  of  which  the  premises  are  part,  for  securing  the 
payment  of  £463,  which  mortgage  still  remained  uncancelled, 
and  to  which  the  said  Kamuel  is  one  of  the  subscribing  wit- 
nesses. The  defendant  then  offered  to  prove,  that  Richard  the 
son  took  out  letters  of  administration  upon  the  estate  of  Richard 
the  father;  that  he  obtained  an  order  of  the  Orphans'  Court  of 
the  county  of  Middlesex  to  sell  so  much  of  this  land,  beginning 
at  the  southerly  srde  thereof,  as  should  be  sufficient  for  the  pay- 
ment of  debts,  of  which  this  debt  secured  by  the  mortgage  was 
one;  that,  in  pursuance  of  this  order,  he  did  set  up  and  sell  the 
whole  seventy  acres,  the  whole  being  necessaiy  for  the  payment 
of  debt  to  one  William  Edgar,  at  the  rate  of  £8  6s.  per  acre — 
he,  the  said  William  Edgar,  by  a  previous  contract  and  under- 
standing between  them,  bidding  for  and  purchasing  the  same  to 
and  for  the  use  of  the  said  Richard,  and  that  conveyances  were 
made  accordingly,  that  is  to  say,  a  conveyance  from  the  said 
Richard  to  the  said  William,  and  a  re-conveyance  from  the  said 
William  to  the  said  Richard,  but  that  the  said  William  never 
paid,  and,  by  the  terms  of  the  contract,  never  was  to  pay,  any 
part  of  the  purchase  money.  To  the  reading  of  these  deeds,  it 
was  objected  by  the  plaintiff,  and  the  objection  was  sustained  by 
the  court,  upon  the  ground  that  the  executor  or  trustee  can 
neither  directly  nor  indirectly,  either  by  auction  or  private  sale, 
sell  and  convey  the  trust  property  to  himself,  but  that  all  such 
sales  and  conveyances  are  void  at  law.  The  defendant  then  gave 
in  evidence,  that  the  said  Richard,  the  son,  immediately  after  the 
said  pretended  sale,  took  possession  of  the  house  in  which  his 
father  had  lived,  and  soon  after  pulled  it  down  and  built  a  new 
one  at  or  near  the  same  place,  in  which  he  lived  till  his  death, 
which  was  in  1809,  and  that  during  all  this  time  he  exercised 
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acts  of  ownership  upon  that  part  of  the  land  contained  in  the 
deed  to  Kamuel,  as  well  as  on  the  other  part  of  it.  Upon  the 
land  claimed  by  Kamuel,  therefore,  there  was  evidence  of  acts 
of  ownership,  both  by  Kamuel  and  Richard,  after  the  death  of 
their  father,  at  least  up  to  the  death  of  Richard,  in  1809.  •  After 
the  evidence  had  been  closed,  or  nearly  closed,  the  defendants 
discovered,  or  thought  they  discovered,  two  erasures  and  altera- 
tions in  Kamuel's  deed,  which  had  not  been  accounted  for,  and 
thereupon  moved  the  court,  that  the  plaintiff's  evidence,  so  far 
as  related  to  that  deed,  should  be  overruled.  But  the  court 
refused  to  overrule  the  same,  because  it  is  the  province  of  the 
jury  to  determine,  in  the  first  place,  whether  there  be  an  erasure 
and  alteration  in  a  deed;  and  secondly,  if  there  be,  whether  it 
was  made  before  or  after  the  sealing  and  delivery  of  it. 

The  counsel  then  summed  up  the  case  with  great  ability  on 
both  sides,  both  as  to  the  law  and  the  fact,  and  then  the  court 
gave  the  following  charge  to  the  jury,  viz. 

Gentlemen — To  aid  you  in  making  up  your  verdict,  I  will  state 
to  you,  with  as  much  precision  as  I  am  able,  three  or  four  prin- 
ciples of  the  law,  which  seem  to  me  to  be  more  or  less  involved 
in  this  case. 

1.  It  is  a  clear  principle  of  the  law,  that  if  a  deed  be  altered 
by  the  party  to  whom  it  belongs,  even  though  in  an  immaterial 
part,  such  alteration  avoids  the  deed ;  and  if  it  be  altered  by  a 
stranger,  that  is,  a  person  to  whose  custody  it  may  have  been 
committed,  or  into  whose  hands  it  may  have  come,  in  a  material 
part,  such  alteration  avoids  the  deed.     The  date,  in  this  case,  is 
a  very  material  part,  almost  the  whole  controversy  turns  upon 
it.     If,  therefore,  you  should  be  of  opinion  that  the  date  of  this 
deed  has  been  altered,  that  is,  if  it  has  been  dianged  and  made 
different  from  what  it  was  when  the  deed  was  scaled  and  deliv- 
ered, you  ought  to  consider  it  as  a  void  deed,  which  can  carry 
no  title  before  you.     To  set  it  up  as  a  deed  of  any  other  date 
than  that  which  it  bears  upon  the  face  of  it,  upon  the  pretence 
that  the  original  writing  can  be  discerned  and  read,  would  be 
unlawful,  for  if  altered  at  all,  it  is  wholly  void — it  is  good  for 
nothing. 

2.  It  is  a  clear  principle  of  the  law,  that  a  latent  deed,  that  is, 
a  deed  kept  for  twenty  years  or  more  in  a  man's  scrutoire  or 
strong-box,  accompanied  with  no  actual  distinctive  and  adverse 
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possession,  is  entitled  to  no  consideration  in  a  court  of  justice. 
Jt  is  no  ground  for  recovery  in  an  action  of  ejectment  against 
the  actual  possessor.  This,  deed,  even  if  it  should  be  considered 
as  a  good  and  valid  deed  at  the  time  of  its  execution,  and  not- 
withstanding the  pretended  erasures,  is  dated  forty  years  ago  or 
more,  and  whether  such  possession  as  I 'have  described  has 
accompanied  it,  is  a  matter  of  fact  for  you  to  determine  upon 
the  evidence,  for,  as  to  the  fact,  it  does  not  belong  to  the  court. 
.So  far  as  to  the  title  of  the  plaintiff. — Then  as  to  the  title  of  the 
defendant — 

3.  It  is  a  clear  principle  of  law,  expressly  enacted  by  statute, 
that  if  a  man  shall  have  a.  full  and  undisturbed  possession  of 
land  for  twenty  years,  no  action  of  ejectment  will  lie  against 
him  to  oust  him  of  the  possession.     It  is  immaterial  by  what 
means  he  may  have  come  into  possession,  it  is  immaterial  whether 
he  be  with  title  or  without  title,  whether  it  be  by  right  or  by 
wrong,  by  fraud  or  by 'force;  if  he  have  had  the  full  and  unin- 
terrupted possession  for  twenty  years  it  is  sufficient.*    I  do  not 
speak  of  possession  under  leases  or  other  contracts  for  tempo- 
rary enjoyment,  or  for  tilling,  cutting  wood,  &c.  for  such  posses- 
sion is  always  the  possession  of  the  landlord  or  him  who  gives 
the  lease,  permission  or  privilege.    Even,  therefore,  if  you  should 
find  the  deed  of  1782  to  be  a  good  deed,  yet  if  you  find  that 
Richard  Wright  and  the  defendants  who  claim  under  him  have 
had  the  clear  and  exclusive  possession  ever  since  the  pretended 
sale  in  1794,  however  fraudulent,  or  rather  however  unlawful 
that  sale  may  have  been,  yet  the  plaintiff  in  this  action  cannot 
prevail  against  them. 

4.  I  think  it  a  clear  principle  of  the  law,  also,  that  a  mort- 
gagee in  possession  can  never  be  ousted  by  the  mortgagor,  or 
any  claiming  under  him,  till  the  mortgage  be  paid.     Time  can 
.never  run  against  him,  because  he  is  in  the  actual  possession  of 
.all  the  law  gives  him,  and  the  possession  itself  is  prima  facie 
.evidence  that  the  money  is  not  paid.     It  is  true  that  if  this  deed 

*  See  Jackson  ex  dem.  Gilliland  v.  Woodruff  &  Doty,  1  Coweris  Rep.  276.  In 
ejectment,  the  defence  of  twenty  years'  possession,  in  order  to  countervail  a 
legal  title,  must  be  supported  by  twenty  years'  actual  occupancy,  or  a  substan- 
tial enclosure  of  the  premises  by  the  defendant,  or  by  him  and  those  through 
whom  he  derives  title.  A  rightful  title  is  not  necessary  to  constitnte  an  adverse 
possession.  Ibid.  A  constructive  adverse  possession  must  be  founded  on  a 
deed  or  paper  title,  though  such  title  need  not  be  a  rightful  one.  Ibid.  See 
•alflo  Jackson  v.  Camp,  Ibid.  605. 


MAY  TEEM,  1824.  179 


Den  v.  Wright. 


were  given  before  the  mortgage,  the  mortgage  can  have  no 
operation  upon  it  or  upon  the  land  which  it  conveys;  it  is  a  title 
anterior.  But  if  it  were  given  after  the  mortgage,  even  though 
it  should  be  otherwise  considered  a  valid  deed,  yet  it  cannot 
prevail  against  the  mortgage,  it  is  subsequent  to  it,  and  the 
mortgage  must  be  first  paid.  I  think  you  may  take  these  to  be 
the  settled  principles  of  the  law.  How  they  may  operate  in  this 
case,  will,  depend  upon  the  facts  as  you  may  find  them.  If  the 
party  plaintiff  be  barred  by  none  of  these  principles,  I  see  no 
reason  why  he  shall  not  have  your  verdict.  A  little  deliberation 
will,  I  hope,  enable  you  to  settle  this  controversy  upon  princi- 
ples both  of  law  and  justice. 

Upon  this  state  of  the  case,  the  jury  rendered  a  verdict  for 
the  plaintiff. 

A  rule  for  a  new  trial  was  taken  on  behalf  of  the  defendant, 
which  was  argued  by  Wood,  in  support  of  the  rule. 

Kirkpatrick  &  Scudder,  contra,  contended — that  the  sale  by 
.Richard  Wright,  the  administrator,  to  William  Edgar,  who  pur- 
chased for  the  administrator,  and  conveyed  directly  to  him  with- 
out any  consideration,  was  void,  for,  by  this  mode  of  sale,  the 
administrator  was  seller,  buyer,  and  trustee  at  the  same  time; — 
that  it  was  a  general  rule,  that  trustees,  agents,  commissioners, 
and  others,  employed  to  sell  an  estate,  could  not  be  purchasers, 
and  where  they  could  not  purchase  the  estate  themselves  they 
could  not  do  it  by  an  agent.  8  Ves.  345.  9  Sugden  on  Vend. 
391-2-3.  3  Br,  Ch.  120.  2  South.  847.  Hob.  on  Frauds,  78,  129. 
14  John.  435. 

PER  CURIAM.     Let  the  rule  for  a  new  trial  be  discharged.5" 

CITED  IH  Den  v.  McKnight,  6  Hal.  392.  Den,  Obert  v.  Hammell,  3  Harr.  81. 
Den,  Runyon  v.  Newark  India  Rubber  Co.,  4  Zab.  467-475.  Stryktr 
v.  Vandcrbtit,  1  Dutch.  500.  Hunt  v.  Gray,  6  Vr.  229.  Adams  &  White 
v.  William,  2  Or.  Ch.  385.  Huston  v.  Cassedy,  2  Seas.  230.  Scott  v. 
Qamble,  1  Stock.  235.  Howett  v.  Sebring,  1  McQart.  90. 

*  See  the  next  caee  of  Rickey  v.  Hillman. 
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u 
DEN  ex  dem.  JOHN  and  LAMBERT  RICKEY  against  JAMES  HILLMAN. 

Iff   EJECTMEST. 

1.  A  vested  remainder  in  fee  may  be  taken  in  execution  and  sold  by  virtue 
of  an  execution  against  the  remainderman. 

2.  If  an  execution  be  tested  in  the  defendant's  lifetime,  it  may  be  taken  out 
and  executed  after  his  death. 

3.  An  administrator,  being  a  trustee  merely  of  the  personal  fund,  is  not  dis- 
qualified thereby  from  bidding  for  the  landed  estate,  he  not  being  the  person 
intrusted  to  sell  it. 

This  cause  being  noticed  for  trial  at  the  Hunterdon  circuit,  at 
October  Term,  1820,  the  defendant  confessed  lease  entry  and 
ouster,  (prout  lex  postulat}  the  parties  agreed  to  the  following 
state  of  the  case: 

John  Rickey,  being  seized  of  the  premises  in  question,  by  his 
last  will  and  testament,  executed  in  due  form  of  law,  bearing 
date  the  llth  March,  1794,  devised  the  same  as  follows:  "I  give 
to  Mary,  my  wife,  the  house  and  lot  where  I  now  live,  together 
with  the  remainder  of  my  personal  estate,  (my  bonds,  bills,  and 
book  debts  excepted)  for  and  during  her  natural  life;  and  at  and 
after  her  death,  I  give  the  same  to  my  son  Randal  Rickey,  and 
unto  his  heirs  and  assigns  for  ever  under  this  express  condition, 
that  he  bring  no  account  against  my  estate;"  and  died,  so  seized, 
on  the  8th  September,  1798 :  and  the  said  will  was  afterwards 
duly  proved  and  recorded. 

Mary  Rickey,  the  devisee  for  life,  upon  the  death  of  the  said 
John  Rickey,  entered  upon  the  premises  in  question,  and  re- 
mained in  possession  until  her  death,  in  the  year  1813,  and  the 
said  Randal  Rickey  also  lived  on  the  said  premises  until  his 
death. 

On  the  4th  September,  1802,  judgment  was  entered  in  the 
Court  of  Common  Pleas  of  the  county  of  Hunterdon  against  the 
said  Randal  Rickey,  at  the  suit  of  Robert  Co'e  and  son,  for  $191.47, 
debt,  and  346.90,  costs  of  suit  (prout  judgment). 

On  the  1st  December,  1802,  the  attorney  of  plaintiff  drew  an 
execution,  issued  on  said  judgment,  and  sent  the  same  to  the 
clerk  of  the  county  of  Hunterdon,  to  be  recorded  and  delivered 
to  the  sheriff  of  the  county  of  Hunterdon.  This  execution 
directed  the  sheriff  to  levy  $95.75,  debt,  with  interest,  from  18th 
November,  1802,  and  the  costs  of  suit,  and  was,  on  the  18th 
December,  1802,  delivered  to  John  Phillips,  esq.  sheriff  of  the 
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county  of  Hunterdon,  to  be  executed,  and  was  levied  by  him  on 
the  premises  in  question  (prout  execution  and  return). 

On  the  3d  December,  1802,  the  said  Kandal  died  intestate, 
leaving  a  widow,  possessed  of  certain  goods  and  chattels,  and 
entitled  to  the  money  due  on  the  notes  and  book  accounts  in 
the  inventory  hereunto  annexed  and  specified,  appraised  at  £307 
8s.  lid.  (prout  inventory). 

On  the  31st  December,  1802,  administration  of  the  estate  of 
Randal  Rickey  was  granted  to  Benjamin  Hornor,  who  took  on 
himself  the  burden  of  the  administration,  and  filed  the  inventory 
before  mentioned,  and  took  possession  of  the  goods  and  chattels 
therein  specified,  which  still  remained  on  the  premises  in  ques- 
tion, except  the  store  goods,  and  sold  the  same  at  public  vendue, 
and  collected  such  of  the  money  due  on  the  said  notes  and  book 
accounts  as  were  collectable,  and  settled  his  accounts,  as  admin- 
istrator, on  the  25th  June,  1805  (prout  settlement). 

John  Phillips,  esq.  advertised,  and  in  due  form  of  law  sold,  the 
premises  in  question,  by  virtue  of  the  foregoing  execution,  on 
the  10th  May,  1803,  to  the  said  administrator,  Benjamin  Hornor, 
David  Chambers  and  Alexander  Chambers,  they  being  the 
highest  bidders,  for  $340,  and  on  the  30th  January,  1807,  made 
a  deed  of  conveyance  to  them  (prout  the  same). 

Benjamin  Hornor,  jun.  the  administrator,  received,  in  the 
course  of  his  administration,  goods  and  chattels,  and  collected 
debts  of  the  estate  of  Randal  Rickey,  deceased,  to  more  than 
the  amount  of  the  foregoing  judgment  and  execution,  after  pay- 
ing the  physician's  bill,  in  his  last  sickness,  and  funeral  expenses, 
but  not  sufficient,  including  the  balance  of  the  said  sale  of  the 
said  house  and  lot,  over  and  above  the  payment  of  the  before 
mentioned  execution,  to  pay  off  and  discharge  the  judgment 
herein  after  next  mentioned,  and  other  judgments  entered  of 
record  against  the  said  Randal  Rickey,  in  his  lifetime. 

Benjamin  Hornor,  jun.  obtained  judgment  of  the  Inferior 
Court  of  Common  Pleas  of  the  county  of  Burlington  against 
the  said  Randal  Rickey,  signed  2d  November,  1801,  as  of  August 
Term  1801,  for  82265  debt,  'and  611.90  costs,  which  judgment 
remained  unsatisfied,  in  part,  at  the  death  of  the  said  Randal 
Rickey,  and  still  remains,  in  part,  unsatisfied. 

July  12th,  1802,  James  Hutton  obtained,  before  James  Ewing, 
esq.  one  of  the  justices  of  Hunterdon  county,  a  judgment 
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against  Randal  Rickey,  aforesaid,  for  $60.91  of  debt,  which  judg- 
ment still  remains  unsatisfied. 

March  17th,  1810,  David  Chambers,  by  deed,  conveyed  one- 
third  part  of  the  house  and  lot  in  question  to  Alexander  Cham- 
bers, who,  on  the  8th  November,  1811,  conveyed  the  same  to 
David  C.  Claypoole. 

The  said  Benjamin  Hornor,  jun.  is  dead,  leaving  children 
infants,  to  whom  his  third  descended. — James  Hillman,  the 
defendant,  at  the  commencement  of  this  action,  was  in  posses- 
sion of  the  premises  in  question,  as  tenant  under  Alexander 
Chambers,  David  C.  Claypoole,  and  the  children  of  Benjamin 
Hornor. — The  lessors  of  the  plaintiff  are  the  only  children  and 
heirs  at  law  of  the  said  Randal  Rickey,  deceased. 

If,  upon  the  foregoing  state  of  facts,  the  court  should  be 
of  opinion,  that  the  plaintiff  is  entitled  to  recover,  then  judg- 
ment be  entered  for  the  plaintiff,  with  six  cents  damages,  and  six 
cents  costs,  otherwise  judgment  be  entered  for  the  defendant, 
with  costs. 

Wall  contended — 1.  That  Randal  Rickey  was  not  seized  of 
such  an  estate  in  the  premises  in  question  as  could  be  taken  and 
sold,  by  virtue  of  an  execution,  in  the  lifetime  of  the  w*idow. 
The  estate  of  Randal  Rickey  was  only  an  estate  in  remainder, 
which  could  not  vest  in  possession  until  the  death  of  the  widow. 
The  statute  making  lands  liable  for  the  payment  of  debts  (Rev. 
Laws  431,  sec.  6)  enacts,  "That  if  sufficient  goods  and  chattels 
of  the  said  party  cannot  be  found  in  his  county,  that  then  the 
sheriff  shall  cause  the  whole,  or  the  residue,  as  the  case  may 
require,  of  the  said  debt,  damages,  and  costs  or  sum  of  money 
to  be  made  of  the  lands,  tenements,  hereditaments,  and  real 
estate  whereof  the  said  party  was  seized  on  the  day  when  the 
said  lands,  &c.  became  liable  to  such  debt,"  &c.  The  question  is, 
what  kind  of  seisin  is  meant?  Is  it  a  seisin  in  deed  or  a  seisin 
in  law?  The  word  seized,  as  here  used,  meant  possessed,  not 
merely  entitled  to,  but  an  actual  pernancy  of  the  profits.  The 
whole  object  of  the  legislature  was  to  sell  the  property  of 
which  the  defendant  was  in  the  actual  possession,  the  property 
of  which  he  was  seized  in  deed,  and  not  that  in  which  he  had 
merely  a  prospective  estate,  which  might  or  might  not  come  into 
possession  during  his  life.  If  any  other  construction  was  given 
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to  this  act,  the  interest  of  the  remainderman  must  in  all  cases 
be  sacrificed,  for  it  would  seldom  bring  any  thing  at  sheriff's  sale. 

2.  That  the  execution  reaching  the  hands  of  the  sheriff  fifteen 
daj-s  after  Eandal  Rickey's  death,  was  altogether  void,  and  fur- 
nished no  authority  for  the  sheriff  to  proceed  and  sell  the  prop- 
erty.    Eandal  Eickey  died  on  the  .'Id  of  December,  1802.     On 
the  first  day  of  the  same  month,  the  attorney  drew  the  execu- 
tion, and  sent  it  to  the  clerk  to  be  sealed.     On  the  18th  of  the 
same  month  it  reached  the  sheriff.      The  defendant  was  then 
dead,  and  other  persons  had  become  entitled  to  the  premises. 
There  are  cases  which  decide,  that  an  execution  issued  after  the 
death  of  the  defendant  binds  from  the  teste  of  the  writ.     Bub 
this  principle  does  not  apply  to  real  estate,  for  if  any  difficulty 
arises  as  to  writ  priority,  it  is  determined  by  ascertaining  the 
time  when  the  sheriff  received  it.    In  this  case,  the  day  on  which 
the  writ  was  scaled  is  unknown — when  it  reached  the  clerk's 
office  does  not  appear,  and  the  time  of  recording  is  also  unknown. 
It  was  incumbent  on  the  party  claiming  under  the  execution  to 
shew  that  the  execution  was  actually  sealed  before  the  death  of 
Eandal  Eickcy,  if  it  was  not  sealed  till  after  his  death  it  was 
void :  all  the  common  law  doctrine,  as  to  judgments  entered  after 
the'death  of  the  party,  has  been  put  down  by  the  case  of  Wood 
v.  Hopkins,  Pen.  Rep.  689. 

3.  Inasmuch  as  it  appears  that  Eandal  Eickey  died  possessed 
of  more  goods  and  chattels  than  were  sufficient  to  satisfy  the 
execution,  the  sheriff  had  no  right  to  take  the  real  estate  in 
execution.   When  the  execution  reached  the  hands  of  the  sheriff 
there  was  more  personal  property  in  the  county  than  was  suffi- 
cient to  pay  Eandal  Eickey's  debts.     On  the  last  of  December, 
1802,  Benjamin  Hornor  took  out  letters  of  administration,  and 
an  inventory  was  made  out  by  him  on  the  31st  of  December, 
by  which  it  appears,  that  there  was  personal  property  to  the 
amount  of  £150,  and  the  execution  was  only  for  150  dollars; 
the  execution  might,  therefore,  have  been  levied  on  the  personal 
property,  and  it  was  the  duty  of  the  sheriff  to  have  taken  tho 
personal  property  first,  for,  by  the  very  words  of  tho  writ,  he  is 
commanded  first  to  take  tho  personal  property,  and  "if  there  is 
no  personal  property,  then  to  take  the  real  estate."     And  it  is 
only  by  a  provision  in  a  late  statute,  (Rev.  Laws  671,  sec.  2)  that 
the  defendant  can  elect  to  have  his  real  estate  sold  first.     Tho 
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sheriff  bad  disobeyed  tbe  precept — be  bad  passed  by  the  per- 
sonal property,  and  seized  tbe  real — and  in  so  doing  be  had 
done  wrong.  It  is  no  answer  to  say,  that  here  no  injustice  bad 
been  done,  for  that  tbe  whole  of  the  property  put  together  was 
not  sufficient  to  pay  the  debt.  But  if  tbe  administrator  had 
sold,  instead  of  the  sheriff,  there  would  have  been  enough. 

4.  That  Horn  or  being  the  administrator,  and  having  property 
in  his  hands  sufficient  to  pay  the  execution,  the  purchase  by  him 
of  the  lands  sold  at  sheriff's  sale  was  fraudulent  and  void.  Ben- 
jamin Hornor,  whose  duty  it  was  to  pay  this  execution,  who  was 
a  trustee  for  the  creditors  and  the  children  of  Randal  Rickey, 
himself  became  a  purchaser  of  this  property;  this  the  adminis- 
trators cannot  do,  and  the  sale  is  void.  It  was  the  duty  of  the 
administrator  to  pay  off  this  execution ;  this  was  the  only  execu- 
tion which  was  a  lien  upon  the  land:  there  was  a  judgment  in 
the  county  of  Burlington,  but  that  was  no  incumbrance  upon  the 
land  in  the  county  of  Hunterdon,  nor  upon  the  personal  estate 
in  the  hands  of  Hornor,  who  resided  in  the  city  of  Philadelphia. 

The  sale  of  the  personal  estate  by  the  administrator  took  place 
on  the  19th  of  January,  1803,  and  at  that  time  be  bad  property 
in  his  hands  sufficient  to  pay  this  execution,  which  was  not 
incumbered  by  any  other  lien,  and  which  ought  to  have  been 
applied  to  the  payment  of  it,  and  having  the  money  in  his  bands, 
he  suffers  the  real  estate  to  be  sold.  If  the  administrator  was 
the  only  purchaser  there  is  no  doubt  the  purchase  would  be 
void,  but  other  persons  joining  with  him  cannot  better  it ;  they 
chose  to  embark  their  fortunes  with  him,  and  they  must  sink  or 
swim  together. 

Ewing,  contra.  The  first  question  is,  whether  the  estate  was 
liable  to  be  sold?  In  England  the  mode  of  proceeding  is  entirely 
different,  as  it  regards  lands,  from  that  in  this  state.  What  was 
the  nature  of  the  estate  of  Randal  Rickey?  It  was  a  vested  re- 
mainder in  fee-simple  in  Randal  Rickey.  This  position  will  not 
be  disputed.  Can  such  estate  be  seized  and  sold  by  the  sheriff 
under  an  execution?  Of  this  there  can  be  no  doubt,  for  it  is  an 
absolute  estate,  and  the  person  in  whom  it  is  vested  has  tbe 
actual  control  over  it,  in  every  respect,  except  as  to  the  per- 
nancy  of  the  profits.  Now  it  would  be  an  anomaly  that  there 
Bhould  be  in  this  state  an  estate  which  a  man  may  convey  away 
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by  deed  or  devise,  and  yet  it  could  not  be  taken  by  execution. 
It  is  said,  that  the  defendant  must  be  seized ;  but  the  term  seizin 
applies  as  fully  to  an  estate  in  remainder  as  in  possession ;  and 
if  it  depends  upon  this  term,  an  estate  in  remainder  is  as  fully 
within  the  act  of  the  legislature  as  an  estate  in  possession.  See  1 
sec.  act,  Rev.  Laws  433.  By  this  section,  all  lands,  tenements,  and 
hereditaments  may  be  seized.  But  if  it  is  to  be  confined  to  such 
lands,  tenements,  &c.  whereof  a  man  is  seized,  still  a  remainder 
wou*ld  be  embraced ;  for  whether  it  is  a  seizin  in  fact  or  in  law 
makes  no  difference.  But  what  kind  of  seizin  had  the  defendant? 
I  contend  he  had  a  seizin  in  fact. 

2.  Judgment  having  been  obtained  against  Eandal  Eickey  in 
his  lifetime,  a  sale  made  upon  that  judgment  was  regular  and 
valid.  The  judgment  was  signed  on  the  1st  September,  1802; 
on  the  1st  of  December,  the  attorney  drew  the  execution,  and 
sent  it  to  the  sheriff;  on  the  3d,  Eandal  Eickey  died,  and  on  the 
18th,  the  sheriff  received  it.  Now  it  does  not  appear  that  the 
execution  was  issued  after  the  death  of  Eandal  Eickey.  It 
may  have  been  sealed  and  recorded  before  the  death  of  Eandal 
Eickey,  and,  in  the  absence  of  direct  proof,  the  court  will  pre- 
sume that  it  was  done  before :  the  maxim  is,  omnia  prcesumuntur 
rite  acta,  ut  res  magis  valeat  quam  pereat.  But  if  the  execution 
was  issued  after  the  death  of  Eandal  Eickey,  yet  the  land  was 
bound,  and  the  sale  regular.  The  fi.  fa.  was  issued  during  the 
vacation  subsequent  to  the  term  in  which  this  judgment  was 
entered.  The  settled  doctrine  of  the  common  law  is,  that  an 
execution  thus  issued  is  good,  although  the  party  is  dead,  and 
there  is  no  statute  in  this  state  altering  it.  By  our  act,  lands  are 
bound  from  the  entry  of  the  judgment  on  record.  Rev.  Laws  431, 
sec.  2.  Personal  property  is  bound  from  tire  time  of  the  delivery 
of  the  writ  to  the  sheriff.  Ibid.  sec.  3.  An  execution  may  be 
issued  after  the  decease  of  the  person  against  whom  it  purports 
to  be  issued.  Parson  v.  Gill,  1  Ld.  Ray.  695.  3  P.  Wms.  399, 408. 
Strange  882.  4  Ld.  Ray.  849.  The  conduct  of  administrator  was 
not  fraudulent,  but  fair,  honest,  and  praiseworthy,  for  there  was 
not  property  sufficient  to  pay  the  judgments. 

Eandal  Eickey  died  after  the  passage  of  the  "net  for  the  dis- 
tribution of  the  estates  of  persons  who  die,  not  leaving  sufficient 
property  to  pay  all  their  just  debts."  Pat.  435.  Hornor  did  not 
receive  the  whole  of  his  debt.  He  did  no  injury  to  the  heirs.  It 
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is  said,  that  if  the  property  could  have  been  sold  by  adminis- 
trator it  might  have  brought  more;  yet  this  is  merely  proble- 
matical. The  sale  by  the  sheriff  was  attended  by  less  expense 
than  if  Hornor  had  applied  to  the  Orphans'  Court  for  an  order 
for  sale,  which  would  have  been  expensive,  and  the  interest  of 
the  debts  would  have  been  accumulating  in  the  mean  time. 

But,  it  is  said,  that  the  sale  is  invalid,  because  the  administrator 
is  one  of  the  purchasers ;  but  the  case  to  which  the  gentlemen 
has  made  allusion  does  not  apply  to  this  case ;  for  if  the  sheriff 
had  a  right  to  sell  then,  Hornor,  the  administrator,  might  become 
a  purchaser.  The  rule  to  which  the  gentleman  alludes  is,  that 
an  administrator  cannot  sell  and  purchase  at  the  same  time;  he 
cannot  be  both  seller  and  purchaser :  but  that  does  not  apply  here. 

Although  there  was  personal  estate,  yet  the  administrator  could 
not  make  any  application  of  the  personal  estate  so  as  to  have  pre- 
vented this  sale.  His  duty  was  plainly  marked  out  by  the  act  of  the 
legislature.  Here  were  certain  debts,  which  were  entitled  to  be  first 
paid.  Coe  and  son,  although  they  had  a  judgment  and  execution, 
stood  upon  no  better  ground  than  any  of  the  other  creditors. 

It  is  said,  the  sheriff  ought  to  have  levied  upon  the  personal 
property;  and,  not  having  done  so,  this  sale  of  real  estate  is 
invalidated.  To  this  there  are  two  answers.  1.  When  this 
execution  was  given  to  the  sheriff,  there  were  no  personal  chattels 
upon  which  he  could  levy :  for  (goods  being  bound  from  the 
delivery)  the  goods,  at  that  lime,  were  the  property  of  the 
administrators.  Because  the  sheriff,  in  his  return,  makes  no 
mention  of  personal  property,  it  does  not  make  the  sale  of  the 
real  property  void :  and  his  saying  nothing  about  personal 
property,  is  the  same  as  if  he  had  declared  that  no  personal 
property  was  to  be  found.  It  has  been  expressly  determined, 
that  the  want  of  a  return,  that  there  was  no  personal  property, 
•will  not  vitiate  the  sale.  Coxe  Hep.  39.  2.  Although  Hornor's 
judgment  was  in  the  county  of  Burlington,  yet  he  was  equally 
entitled  to  be  preferred  as  if  it  was  in  this  county; — it  was 
entered  of  record  in  the  lifetime  of  Randal  Rickey. 

The  opinion  of  the  court  was  delivered  by 

FORD  J.  The  lessors  of  the  plaintiff  claimed  the  premises  in 
question,  as  heirs  at  law  of  Randal  Rickey,  their  father,  who 
died  seized,  and  contested  the  legality  of  a  sale  of  the  premises 
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made  by  the  sheriff,  under  an  execution  against  their  father, 
Eandal  Eickey,  after  his  decease.  If  the  sale  was  valid,  it,  of 
course,  destroyed  the  title  of  the  heirs  at  law,  and  if  not  valid, 
their  title  must,  of  consequence  prevail.  All  depends  on  the 
legality  or  illegality  of  the  sale. 

It  is  objected  to  it,  in  the  first  place,  that  the  estate  of  the 
ancestor  was  of  such  a  nature  that  it  could  not  be  seized  and  sold 
tinder 'the  statute  making  lands  liable  to  be  sold  for  the  payment 
of  debts.  Randal  Eickey  claimed  under  a  devise  that  was  made 
to  the  widow  "  for  and  during  her  natural  life,  and  after  her 
decease  to  Eandal  Eickey,  his  heirs,  and  assigns  for  ever; "  and 
under  this  devise  he  took  a  vested  interest  in  the  remainder,  a 
present  fixed  right  of  future  enjoyment,  depending  on  no  dubious 
or  uncertain  event.  The  possession  of  the  tenant  of  the  particu- 
lar estate  is  construed  to  be  the  possession  of  him  in  remainder, 
so  that  the  remainderman  is  held  to  be  seized  of  his  remainder.* 
2  SL  Com.  166.  Hence  he  had  an  estate  that  he  could  sell, 
convey,  devise,  or  transmit  to  his  heirs,  by  descent.  Now  the 
statute  makes  any  real  estate  liable  to  be  taken  on  execution 
whereof  the  defendant  was  seized  on  the.  day  of  entering  judg- 
ment ;  and  as  this  was  real  estate  in  the  seizin  of  the  defendant, 
it  was  liable  to  be  taken  and  sold  for  the  payment  of  his  debts.f 

*  See  Watkins'  Essay  on  Descents  40,  where  he  «ays — "  Though  a  person  is 
said  to  be  seized  of  a  remainder  or  reversion  expectant  upon  an  estate  of  free- 
hold, and  such  seizin  is  often  styled  a  seizin  in  law ;  and  so  a  seizin  in  deed  and 
a  seizin  in  law  be  supposed  to  exist  together  of  the  same  estate;  yet  this  confu- 
sion seems  to  have  arisen  from  the  different  acceptations  in  which  the  word 
seizin  has  been  taken ;  and  from  using  it  in  a  general  sense,  when  it  should  be 
taken  in  a  strict  or  confined  one ;  or  in  a  confined  one,  when  it  should  be  used 
in  a  general  sense. 

"  By  the  seizin  of  such  reversioner  or  remainderman,  is  meant,  in  reality,  no 
more  than  that  such  reversioner  continues,  or  that  such  remainderman  is  placed 
in  the  tenancy,  and  that  the  property  is  fixed  in  him.  The  particular  estates 
and  the  reversion  or  remainders  over,  form,  in  law,  but  one  estate :  and,  conse- 
quently, by  delivering  the  possession  to  the  person  first  taking,  it  extends  to  all. 
All,  therefore,  may  be  said  to  be  seized,  as  they  are  all  placed  in  the  tenancy, 
and  as  the  property  is  fixed  in  all. 

"  But,  on  the  other  hand,  when  the  seizin  is  divided  into  a  seizin  in  deed  and  a 
seizin  in  law,  we  confine  it  merely  to  the  present  corporeal  possession  of  the  prem- 
ises ;  not  extending  it  to  the  fixture  of  an  interest  which  is  to  come  into  actual 
enjoyment  on  a  future  event.  The  seizin,  not  strictly  in  its  technical  sense,  but 
in  its  primitive  and  vulgar  acceptation,  i.  e.  the  corporeal  or  visible  possession, 
must  in  the  last  case  be  really  expectant  upon,  and  postponed  to  the  determina- 
of  the  particular  estate.  And  in  this  sense  the  reversioner  cannot  be  seized, 
either  in  deed  or  in  law." — See  further,  on  this  subject,  p.  44,  46,  47. 

f  A  remainder  or  reversion  expectant  on  an  estate  of  freehold  will  admit  of 
no  tnesne  seizin  while  it  continues  in  a  course  of  descent; — and  this  principle 
presents  a  solution  of  the  question,  whether  a  remainder  or  reversion  shall  be 
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In  the  second  place,  it  is  objected,  that  the  execution  against 
Eandal  Eickey  was  not  sealed  till  after  his  death,  and  therefore 
that  it  was  void*  The  fact  of  its  being  sealed  before  his  death, 
is  not  agreed  upon  so  clearly  as  every  fact  ought  to  be  in  a  case 
that  is  stated,  or  in  a  special  verdict.  The  execution  was  drawn, 
and  transmitted  to  the  clerk  on  the  first  day  of  December,  and  if 
he  sealed  it  on  the  day  he  received  it,  the  sealing  was  in  suffi- 
cient time,  as  Eandal  Eickey  did  not  die  till  the  third  day  of 
the  same  month.  Now  it  was  not  only  as  easy  for  the  clerk  to 
seal  it  on  the  day  it  came  to  hand,  as  to  postpone  it  to  a  future 
day,  but  in  point  of  duty  he  had  no  right  or  discretion  to  delay 
the  process  of  the  court.  If  one  fact  might  therefore  be  estab- 
lished by  inference  from  another,  the  legal  inference  or  pre- 
sumption would  be,  that  the  officer  did  his  duty  when  nothing 
appeared  to  the  contrary.  Default,  like  guilt,  is  never  to  be  pre- 
sumed; and  in  this  point  of  view  the  execution  was  sealed  in 
time.  But  suppose  it  were  otherwise,  I  think  at  this  day,  and 
supported  by  so  many  adjudged  cases  on  the  point,  both  ancient 
and  modern,  it  may  be  safely  asserted,  that  if  an  execution 
be  tested  in  the  defendant's  lifetime,  it  may  be  taken  out  and 
executed  after  his  death.  See  Tidd's  Prac.  915,  and  the  cases 
there  collected.  The  execution  thus  sued  out  will  not  bind  the 
goods,  so  as  to  defeat  bona  fide  purchaser's  thereof  before  its 
delivery  to  the  sheriff;  nor  will  it  be  affected  by  the  statute 
giving  priority  to  judgments  entered  up  in  the  lifetime  of  persons 

subject  to  the  debts  of  tbe  mesne  remainderman  or  reversioner?  In  Robinson 
v.  Tonge  (3  P.  Wins )  it  is  said  of  an  advowson,  that  "  as  it  may  be  sold,  and 
comes  to  the  heir  by  descent,  it  is  reasonable  it  should  be  assets."  Now  though 
a  reversion  or  remainder  on  a  freehold  may  be  sold,  yet  it  may  not  come  to  the 
heir  by  descent  from  the  very  person  who  contracted  the  debt ;  and  therefore  a 
distinction  should  be  made  between  extending  it  m  the  debtor's  lifetime  (as  he 
has  power  over  it)  or  in  the  hands  of  his  devisee  (as  the  remainder  or  reversion 
is  devisable,  and  the  devisee  claims  under  him  who  contracts  the  debt).  And 
it  should  seem  that  if  judgment  be  had  in  the  debtor's  lifetime,  it  will  bind  the 
property,  though  no  execution  be  taken  out  till  the  property  descend  to  others. 
But  where  no  judgment  be  had  in  the  debtor's  lifetime,  and  the  stock  of  descent 
be  not  changed  by  such  mesne,  it  should  seem  that  the  person  taking  such 
remainder  by  descent  would  not  be  subject  to  the  debts  of  a  mesne  remainder- 
man or  reversioner ;  as  he  would  not  take  by  descent  from  him,  but  from  the 
original  donor,  and  so  paramount  the  mesne's  charges.  Watkins'  Ess,  140-1. 
Bro.  Assets,  PL  19.  1  Bro.  Ch.  Ca.  240,  Marchioness  of  Tweedale  v.  Earl  of 
Coventry. 

*  See  Center  v.  Billinghurst,  1  Cowen's  Rep.  33.  An  execution  tested  after 
plaintiff's  death  is  irregular,  but  may  be  amended.  It  may  be  issued  alter  his 
death,  if  tested  before. 
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dying  insolvent,  because  that  statute  was  not  intended  to  inter- 
fere with  executions  lawfully  sued  out ;  it  relates  only  to  judg- 
ments, and  the  case  of  Wood  &  Hopkins,  Pen.  Hep.  689,  has  no 
perceivable  bearing  on  executions.  If  the  inability  of  a  person 
deceased  to  make  the  election  provided  for  defendant  in  the 
eleventh  section  of  the  act  (Rev.  Laws  433)  were  a  sufficient 
reason  for  destroying  the  exigency  of  a  writ,  it  would  follow  that 
the  death  of  any  defendant  twenty  days  before  sale  would  para- 
lyze executions  in  all  cases.  It  would  be  much  safer  to  bold, 
that  under  the  equity  of  the  statute  this  privilege  of  election 
might  be  exercised  by  the  heir  or  executor  of  a  defendant  de- 
ceased, than  to  make  it  an  engine  to  destroy  the  execution  which 
it  professes  only  to  regulate.  Rev.  Laws  433,  sec.  11. 

The  last  objection  is,  that  the  administrator  committed  a  fraud 
in  purchasing  the  real  estate  himself,  seeing  he  acted  in  the  char- 
acter of  a  trustee,  and  had  assets  of  the  personal  estate  where- 
with he  might  have  paid  off  this  execution,  without  suffering  the 
lands  to  be  sacrificed  at  a  sale  by  the  sheriff.  The  answer  which 
has  been  given  to  both  branches  of  this  objection  seems  to  ob- 
viate them  entirely.  His  being  a  trustee  of  the  personal  fund  did 
not  disqualify  him  to  bid  for  the  landed  property,  he  not  being 
the  person  intrusted  to  sell  it.  It  is  not  analagous  to  the  cases 
where  a  trustee  has  sold  to  himself,  or  employed  an  agent  to  bid 
for  him.  As  to  withholding  the  personal  assets  in  order  to  force 
the  real  estate  to  a  sale,  the  conclusion  is  not  warranted  by  .the 
case  as  stated.  There  were  a  number  of  judgments  entitled  by 
statute  to  be  paid  ratably  according  to  their  amount,  and  the 
moveable  estate  in  the  hands  of  the  administrator  was  not  suffi- 
cient to  pay  them  all;  if,  therefore,  ho  had  paid  otherwise  than 
ratably  it  would  have  been  in  contravention  of  the  statute,  and 
an  act  of  mal-administration.  On  the  whole  case,  therefore,  let 
judgment  be  entered  for  the  defendant. 

KIRKPATRICK  C.  J.  and  ROSSELL  J.  concurred. 
Judgment  for  defendant. 
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THOMAS  FREEBOEN  against  JOHN  DENMAN. 

1.  Error  in  fact  and  error  in  law  cannot  be  joined  in  one  assignment  of 
errors. 

2.  If  they  are  joined,  the  proper  way  to  take  advantage  of  it  is  by  demurrer. 

3.  After  demurrer,  the  assignment  of  errors  may  be  amended. 

This  was  a  writ  of  error,  brought  to  reverse  a  judgment  which 
had  been  rendered  by  the  Court  of  Common  Pleas  of  the 
county  of  Middlesex  against  the  plaintiff  in  error,  who  thereupon 
brought  this  writ,  and  the  following  errors  were  assigned. 

1.  That,  by  the  record,  it  appeared  that  the  referees  in  the 
said  record  mentioned  reported  to  the  Court  of  Common  Pleas, 
that  there  was  due  to  the  said  John  Denman  the  sum  of  seventy- 
one  dollars ;  that  the  said  court  gave  judgment  upon  that  report 
for  the  said  John  Denman  against  the  said  Thomas  Freeborn, 
and  added  thereto,  by  way  of  increase,  the  costs  of  suit,  whereas, 
by  law,  the  said  John  could  not  recover  costs  against  the  said 
Thomas  in  the  said  action,  the  said  judgment,  without  costs,  being 
under  one  hundred  dollars. 

2.  That  action  in  the  Common  Pleas  was  brought  by  the  said 
John  Denman  and  one  Randolph  Jaques,  jointly,  against  the  said 
Thomas  Freeborn,  and  the  said  referees,  to  whom  the  said  action 
was  referred,  reported  to  the  said  Court  of  Common  Pleas,  that 
there  was  due  to  the  said  John  Denman  the  sum  of  seventy-one 
dollars:  which  report  does  not  appear  to  be  upon  the  matters  in 
difference  in  the  cause. 

3.  That,  by  the  record,  it  appears  that  the  action  in  the  Com- 
mon Pleas  was  brought  by  the  said  John  Denman  and  Randolph 
Jaques,  jointly,  against  the  said  Thomas  Freeborn;    that  the 
referees  reported  in  favour  of  the  said  John  Denman,  and  the 
Court  of  Common  Pleas  gave  judgment  for  the  said  John  against 
the  said  Thomas,  when  in  truth  and  in  fact  the  said  Randolph 
Jaques,  before  the  referees  made  their  report,  died. 

To  this  assignment  of  errors,  there  was  a  demurrer  and  join- 
der in  demurrer,  and  the  cause  of  demurrer  specified  was,  that 
the  plaintiff  in  error  had,  in  his  assignment  of  error,  joined  error 
in  law  and  error  in  fact,  which  it  was  not  lawful  for  him  to  do. 

Chetwood,  in  support  of  the  demurrer,  contended — that  in  an 
assignment  of  errors  upon  the  same  writ,  error  in  law  and  error 
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in  fact  could  not  be  joined,  and  cited  2  Tidd's  Prac.  1107.  1 
Arch.  Prac.  246.  Rob.  Abr.  761.  1  Sid.  147.  1  Leon.  85.  1 
Strange  439.  2  Ld.  Eay.  883.  2  Saund.  101,  q. 

Scudder  admitted,  that  he  could  not  asaign  error  in  law  and 
error  in  fact  in  the  same  assignment;  but  denied  that  there  was 
any  case  to  shew  that  errors  in  law  and  errors  in  fact  could  not 
be  assigned  in  different  assignments  on  the  same  writ. 

Chetwood  said,  there  were  numerous  cases  to  shew  that  it  could 
not  be  done  in  different  assignments  on  the  same  writ,  and  cited 
Garth.  338.  2  Sac.  title  Error,  letter  K.  487-8. 

Scudder  was  about  to  reply,  when  the  Chief  Justice  asked  him, 
if  there  was  any  case  to  shew  that  error  in  fact  could  be  assigned 
in  a  superior  court?  and  observed,  that  if  there  was  any  case  of 
that  kind,  he  should  be  glad  to  see  it.  The  ancient  form  was,  to 
bring  a  writ  of  error,  coram  nobis,  upon  error  in  fact,  but  error  in 
law  only  can  be  assigned  coram  vobis  in  a  superior  court.* 

Scudder  observed,  that  even  if  the  demurrer  was  put  in,  the 
court  would  permit  him  to  amend  the  assignment  of  errors,  and 
withdraw  either  the  errors  in  law  or  fact,  as  he  thought  proper. 

FORD  J.  The  party  may  take  his  election  before  he  proceeds 
to  assign  error  in  law  or  error  in  fact;  but  after  he  has  gone  for 
both,  I  think  it  is  too  late  to  elect. 

KIRKPATRICK  C.  J.  Wo  are  all  of  opinion,  that  this  demurrer 
is  supported  ;  that  an  assignment  of  errors  is  a  proper  subject  of 
demurrer,  and  that  you  cannot  assign  error  in  fact  and  error  in 
law  together. — If  you  think  that  the  assignment  of  errors  may 
be  amended,  we  will  hear  you  on  that  subject. 

Scudder  then  applied  for  leave  to  amend  the  assignment  of 
errors,  and  cited  1  Arch.  Prac.  215 ;  Fitzg.  268,  and  Rev.  Laws 
140-1,  to  shew  that  the  court  had  the  power  to  grant  the  rule  to 
amend. 

PER  CURIAM.  You  may  take  your  rule  to  amend  on  payment 
of  costs. 

CITED  iw  Smith  v.  State,  3  Zdb.  727. 

*  Though  in  civil  cases  error  does  not  lie  in  the  same  court,  unless  for  matters 
of  fact,  yet  in  criminal  cases  it  lies  as  well  for  an  error  in  law  as  fact.  Sid.  208. 
2  Bac.  Abr.  title  Error,  letter  I,  6,  484. 
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ANONYMOUS. 

1.  A  mandamus  will  be  granted  to  compel  a  township  committee  to  assign  a 
road  to  the  overseers  of  the  highways. 

2.  But  it  will  not  be  granted  until  after  the  committee  have  had  due  notice 
of  the  motion  1'or  a  mandamus. 


Jeffers,  in  pursuance  of  a  rule  to  shew  cause,  taken  at  the  last 
term,  applied  for  a  mandamus,  to  be  directed  to  the  township 
committee  of  Lower  Penn's  Neck,  in  the  county  of  Salem,  to 
compel  them  to  assign  and  appoint,  in  writing,  to  the  overseers 
of  the  highways,  respective!}',  their  several  limits  and  divisions 
of  the  highway^  within  such  township,  for  opening,  clearing 
out,  working,  and  amending  the  same,  as  by  law  they  were 
bound  to  do  under  the  act  (Rev.  Laws  621,  sec.  14);  and  he 
read  a  statement  of  facts,  agreed  upon  by  the  adverse  counsel, 
upon  which  his  application  was  founded ;  but  as  the  application 
w.as  refused  upon  a  collateral  objection,  it  is  unnecessary  to  state 
the  facts. — To  shew  that  the  court  had  the  power  to  grant  a 
mandamus  in  a^case  of  this  kind,  he  cited  Com.  Dig.  title  Mand. 
22.  4  Bac.  Abr.  title  Mand.  letter  C.  500.  Jac.  Law  Diet,  title 
Mand. 

Dayton,  contra,  objected  to  the  application,  because  he  had  no 
notice  of  it.  He  said,  that  the  copy  of  the  rule  to  shew  cause, 
which  had  been  served  upon  the  township  committee,  was,  that 
they  should  shew  cause  why  a  mandamus  should  not  issue  against 
them  to  compel  them  to  open  the  road.  He  had  come  prepared 
to  resist  a  mandamus  of  that  kind,  upon  the  ground,  that  it  was 
not  their  duty  to  open  a  road;  but  of  the  present  application, 
viz.  to  compel  the  committee  to  assign  the  road,  the  committee 
had  notice,  and  therefore  he  should  resist  the  application  on 
that  ground. 

KIRKPATRICK  C.  J.  The  principal  object  of  taking  a  rule  to 
shew  cause,  is,  in  order  that  the  other  party  may  do  the  thing 
required  without  subjecting  himself  to  the  expense  of  a  man- 
damus. But  here  the  rule  served  upon  the  committee  does  not 
specify  the  object  required  to  be  done  with  sufficient  particularity. 
The  rule  is,  to  shew  cause  why  they  should  not  open  the  road, 
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and  the  application  is,  to  compel  them  to  assign,  &c. ;  therefore 
the  mandamus  in  this  case  cannot,  for  that  reason,  be  granted, 
although  that  the  court  have  a  right  to  grant  a  mandamus  in  a 
subject  matter  of  this  kind,  there  can  be  no  doubt. 

Mandamus  refused.* 


.    THE  STATE  BANK  AT  NEW  BRUNSWICK  against  HOLCOMB. 

1.  If  the  defendant  pay  money  into  court,  either  upon  the  whore  or  any  sin- 
gle count  in  the  declaration,  he  must  pay  costs  up  to  the  time  when  the  money 
is  paid  in,  even  although  the  plaintiff  should  proceed  and  recover  no  more  than 
the  amount  paid  in. 

2.  The  purn  paid  into  court  is  so  far  to  be  considered  a  part  of  the  sum  recov- 
ered as  if  both  together  amount  to  more  than  $200,  to  entitle  him  to  costs  in 
the  Supreme  Court,  under  the  act.     Rev.  Laws  309. 

3.  Where  money  is  paid  upon  one  count  of  the  declaration,  query,  whether, 
the  defendant  must  pay  the  costs  of  the  other  counts  ? 

This  wa-8  an  action  of  assumpsit,  and  the  declaration  con- 
tained several  counts  against  defendant,  as  endorser  on  several 
promissory  notes,  amounting  in  the  whole  to  the  sum  of  $3000. 

Wood,  on  behalf  of  the  defendant  applied  to  the  court  for 
leave  to  pay  the  sum  of  $500  into  court,  generally  upon  the 
whole  declaration,  and  for  a  rule  upon  plaintiff,  that  if  ho  would 
accept  thereof  in  full  discharge  of  the  suit,  then  ho  should  be 
entitled  to  the  costs  of  the  suit  up  to  the  time  of  paying  the 
money  into  court;  but  if  he  would  not  accept  the  same,  but  pro- 
ceeded in  his  action,  and  did  not  recover  more  than  the  sum  paid 
in,  that  then  he  should  be  entitled  to  no  costs; — and  he  cited  in 
support  of  the  rule,  1  Arch.  Prac.  184.  2  Taunt.  360.  4  Ibid. 
196. 

Scott,  contra,  opposed  the  application,  and  said,  that  no  case 
could  bo  found,  prior  to  the  year  1796,  where  money  had  been 
allowed  to  bo  paid  into  court  after  plea  pleaded.  The  applica- 
tion was  an  unreasonable  one,  because  it  did  not  inform  the 
plaintiff  upon  which  count  the  money  was  paid.  Besides,  as  far 

*See  the  form  of  a  mandamus  to  the  overseers  of  highways,  1  Cow.  Rep.  22, 
note.  See,  also,  other  forms  of  mandamus,  Lil.  Ent.  247,  613.  See,  also,  the 
case  of  The  People  v.  The  Commissioners  of  Salem,  1  Cow.  Rep.  23. 
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as  the  rule  bad  been  established  in  tbis  state,  tbe  payment  of 
money  into  court  bad  always  been  connected  witb  a  rule,  that 
tbe  defendant  should  pay  the  costs  till  the  time  when  the  money 
was  paid  in,  at  all  events,  whether  tbe  plaintiff  recovered  more 
or  less;  and  he  cited  1  Wils.  Hep.  157-8.  4  Term  Hep,  579. 

Vroom,  on  same  side,  said,  that  the  defendant  was  bound  to 
specify  upon  what  count  he  meant  to  pay  tbe  money  into  court. 
That  after  plea  pleaded,  when  the  defendant  came  into  court  to 
ask  a  favour,  tbe  court  would  lay  him  under  reasonable  terms; 
and  that  they  would  not  put  the  plaintiff  to  the  peril  of  electing 
upon  which  count  he  would  proceed. 

Frelinghuysen,  in  answer.  The  rule  shewn  by  tbe  defendant 
is,  that  before  plea  pleaded  tbe  payment  of  money  into  court  is 
a  matter  of  strict  right,  but  after  plea  pleaded  it  is  a  matter  of 
discretion.  2  Arch.  Prac.  183.  1  Term  Hep.  710,  711.  I  Taunt. 
491.  Tne  question  is,  whether  the  application  is  not  reasonable? 
Tbe  plaintiff's  counsel  object,  that  we  do  not  inform  them  upon 
what  count  we  mean  to  pay — but  we  are  not  bound  to  do  this; 
they  are  presumed  to  know,  and  ought  to  know  their  own 
rights.  We  admit  their  claim  to  the  amount  of  $500,  and  are 
willing  to  pay  the  costs  up  to  this  time,  provided  they  are  wil- 
ling to  accept  it.  But  if  they  are  not  willing  to  accept  it,  but 
proceed  in  the  suit,  and  do  not  recover  more  than  the  amount 
paid  into  court,  the  plaintiff  ought  not  to  be  entitled  to  any 
costs;  otherwise  if  a  man  has  a  good  claim  against  another  for 
6500,  which  the  defendant  is  willing  to  pay,  the  plaintiff  may,  at 
his  expense,  go  on  and  try  a  controversy  to  the  amount  of  $3000 
or.  $4000. 

Wood,  in  order  to  shew  that  money  bad  been  paid  into  court 
after  plea  pleaded,  cited  1  Cromp.  Prac.  147.  Strange  1271. 

ROSSELL  J.  inquired,  whether  the  money  paid  into  court  was 
understood  to  be  a  balance  due  upon  the  whole  of  the  plaintiff's 
account,  or  whether  he  meant  to  apply  it  to  one  count  only  of 
the  declaration  ? 

Wood.  We  are  willing  to  inform  the  gentlemen  upon  which 
•count  we  pay  the  money. 
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KIRKPATRICK  C.  J.  The  rule  you  ask  is,  that  if  the  plaintiff 
should  choose  to  go  on  with  his  suit,  and  should  recover  no 
more  than  is  paid  in,  then  no  costs  is  to  be  paid;  but  that  the 
defendant  shall  recover  his  costs. 

Curia  advisare  vult. 

At  a  subsequent  day  in  the  term,  Scott  stirred  this  case  again, 
and  observed,  that  the  payment  of  money  into  court  stood  upon 
a  different  footing  from  what  it  did  in  England.  There  it  was 
allowed  to  prevent  oppression,  and  the  paj'ment  of  the  money 
might  be  given  in  evidence  at  the  trial.  But  in  this  state  we  had 
an  act  of  assembly,  (which  they  had  not  in  England)  viz.  "  that 
unless  the  plaintiff  recover  more  than  $200  in  the  Supreme 
Court,  he  cannot  recover  costs."  Rev.  Laws  309.  Pat.  ed.  258. 
If  then  the  rule  applied  for  is  to  be  established,  a  defendant  may 
always  save  himself  costs:  for  instance,  if  the  suit  is  brought 
for  $250  upon  a  fair  note  of  hand,  and  after  the  suit  is  commenced 
he  pays  $100  into  court,  the  plaintiff  can  only  recover  the  resi- 
due, and,  consequently,  can  get  no  costs.  But  in  England  they 
have  no  statute  of  this  kind,  and  they  can  always  mould  this 
matter  to  meet  the  justice  of  the  case.  But  the  uniform  prac- 
tice in  New  Jersey,  has  been,  to  pay  the  money  into  court, 
together  with  the  costs  up  to  the  time  of  payment. 

Wood  said,  that  there  was  no  difference  between  the  consti- 
tution of  our  courts  and  those  of  Westminster  Hall ;  that  no 
such  inconvenience  would  result  as  the  gentleman  had  imagined  ; 
that  an  application  of  ftiis  kind  must  always  be  addressed  to  the 
Bound  discretion  of  the  court,  and  that  all  that  the  plaintiff  had 
to  do  in  the  case  supposed  was  to  make  an  affidavit  of  the  facts, 
and  that  the  court  would  not  allow  the  payment  of  the  money 
into  court,  if  the  effect  of  it  could  be  to  throw  the  plaintiff  out 
of  his  costs. 

KIRKPATRICK  G.  J.  With  respect  to  the  objection  arising 
from  our  act  relative  to  costs  in  the  Supremo  Court,  that  has 
been  decided  twenty  years  ago,  in  the  time  of  Chief  Justice 
Kinsey ;  and  the  construction  put  upon  that  statute  was,  that 
the  money  paid  into  court  should  be  considered  as  part  of  the 
sum  recovered,  and  if  altogether  it  amounted  to  more  than  $200 
the  plaintiff  recovered  costs.  If  that  be  so,  then  I  urn  satis- 
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fied  that  the  terms  upon  which  the  money  is  permitted  to  be 
paid  into  court  is,  the  payment  of  costs  up  to  the  time  of 
payment;  and  if  the  plaintiff  proceeds,  he  proceeds  at  his  peril. 
I  do  not  understand  the  books  read  to  mean,  that  if  the  plain- 
tiff proceeds  and  does  not  recover  more  than  is  paid  in,  that  he 
shall  not  recover  the  costs  up  to  the  time  of  the  paj'ment,  and  I 
can  see  no  reason  why  the  plaintiff  should  not  have  the  costs 
up  to  that  time.* 

FORD  J.  I  was  not  aware  of  any  decision  upon  our  statute, 
but  I  had  made  up  my  mind  that  the  money  paid  into  court 
should  be  considered  as  a  part  of  the  sum  recovered.  And  I 
have  always  understood  that  the  plaintiff  is,  at  all  events,  enti- 
tled to  the  costs  up  to  the  time  when  the  mojiey  is  paid  into 
court.  But  if  he  goes  on,  and  does  not  recover  more  than  the 
defendant  has  paid  into  court,  he  recovers  no  further  costs.  But 
the  defendant  recovers  the  costs  from  that  time.  Let  the  rule 
be  taken  accordingly. 

Wood  having  consented  to  pay  the  money  into  court,  accord- 
ing to  the  rule  prescribed  by  the  court,  and  upon  one  count  only, 
a  question  then  arose,  whether  the  costs  to  be  paid  by  the 
defendant  included  the  costs  of  drawing  the  whole  declaration, 
or  whether  it  was  only  the  costs  of  the  count  upon  which  the 
money  was  paid  ?  * 

Wood  contended,  that  where  the  money  was  paid  upon  one 
count  only,  the  party  was  not  entitled  to  coets  upon  the  other 
counts ;  and  cited  4  Term  Sep.  579. 

iScott,  contra. 

FORD  J.  thought  that  if  money  was  paid  into  court  upon  one 
count  only,  the  whole  of  the  costs  ought  to  be  paid. 

KIRKPATRICK  C.  J.  thought  that  the  plaintiff  was  entitled  to 
the  costs  upon  the  simple  count  upon  which  the  money  was  paid. 

*  The  decisions  upon  this  point,  in  England,  appear  to  be  contradictory.  In 
Wilton  v.  Place,  2  Bos.  &  Pal.  66,  the  rule  is  laid  down,  that  though  the  defend- 
ant ultimately  succeed  in  the  cause,  when  tried,  yet  the  plaintifl'  is  entitled  to 
the  costs  till  the  time  of  the  money  being  paid  into  court.  Same  rule  laid  down 
in  Mutter  v.  Hartshorne,  3  Bos.  &  Pul.  556.  8  Term  Rep.  408,  486.  But  see 
contra  Stevenson  v.  York,  4  Term  Rep.  10.  7  Ibid.  368.  2  Taunt.  360.  Jeff 
v.  Smith,  4  Taunt.  196. 
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EOSSELL  J.  was  of  opinion  that  the  costs  of  such  counts  of 
the  declaration  as  were  inserted  upon  the  note  upon  which  the 
money  was  paid  should  be  taxed  against  the  defendant. 

After  consulting  together,  the  court  said,  that  under  the  cir- 
cumstances of  this  case  they  would  order  that  the  costs  of  the 
whole  of  the  declaration  should  be  paid ;  but  that  this  was  not 
to  be  considered  as  a  precedent  as  to  the  costs  in  future  cases, 
but  that  when  the  question  came  up  again  they  would  settle  it 
upon  such  a  footing  as  they  should,  upon  advisement,  think 
best.* 


ALDERMAN,  BATEMAN,  and  BATEMAN  ads.  DIAMENT. 

A  judgment  on  a  bond  and  warrant  of  attorney  will  be  set  aside  on  affidavit 
of  a  defence,  and  defendant  permitted  to  plead  to  the  merits  ;  but  not  permitted 
to  plead  non  estfactum. 

A  judgment  on  a  bond  and  warrant  of  attorney  had  been 
entered  against  Alderman,  Bateman,  and  Bateman,  in  favour  of 
Diament  at  the  last  term. 

Wall  now  applied  to  have  this  judgment  opened,  and  for 
leave  to  plead  to  the  merits,  and  read  the  following  affidavit,  as 
the  ground  of  his  application:  ".Robert  Alderman,  being  duly 

*  Ae  to  the  cases  in  which  money  may  be  paid  into  court,  the  general  rule  is, 
"  that  where  the  sum  demanded  is  a  Burn  certain,  or  capable  of  being  ascertained 
by  mere  computation,  without  leaving  any  sort  of  discretion  to  be  exercised  by 
the  jury,"  the  defendant  shall  be  at  liberty  to  pay  the  money  into  court.  2 
Bur  1 120.  2  Arch  Prac.  181.  The  effect  of  paying  money  into  court  is.  that 
the  defendant  thereby  acknowledges  that  the  contract  or  other  cause  of  actiou 
is  as  described  in  the  declaration.  5  Bur.  2H40.  1  Esp.  Rep.  347.  1  Term 
Rep.  464.  2  Ibid.  275.  4  Ibid.  597.  13  East.  202.  2  Stark.  103.  7  Taunt. 
450.  2  Bar.  &  Al.  116.  But  it  is  not  such  an  admission  as  precludes  the 
defendant  from  taking  an  objection  to  the  legality  of  the  contract,  in  order  to 
prevent  the  plaintiff  from  recovering  beyond  the  sum  paid  it.  1  Term  Rep.  4'64. 
1  Bos.  <fc  Pul.  264.  2  East  Rep.  481,  note.  3  Bos.  &  Pul.  386.  2  M  &  8.  108. 
9  East.  32").  1  Camp.  557.  2  Stark  103.  And  see  the  cases  collected  in  the 
note  to  7  John.  Rep.  second  ed.  317,  318. 
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sworn,  saith,  that  he  is  advised,  and  verily  believes,  that  the 
said  defendants  have  a  just  and  legal  defence  to  make  against 
the  right  of  the  plaintiff  to  recover  the  money  mentioned 
in  the  condition  of  the  bond  upon  which  the  above  judgment 
is  founded,  the  said  bond  being  given  and  executed  by  this 
deponent,  as  principal,  and  the  said  Ephraim  Bateman  and 
Charles  Bateman,  as  securities  of  deponent;  and  deponent 
having  demands  .against  the  said  plaintiff  (exclusive  of  the 
credit  for  about  sixty  dollars,  which  he  understands  has  been 
endorsed  on  said  bond)  for  certain  hides  and  bark  sold  and 
delivered  to  plaintiff  by  defendant,  and  which  he  agreed 
should  be  set  off  against  the  sum  due  upon  the  said  bond, 
which  demands  deponent  believes  amount  to  about  $250. 
He  further  saith,  that  the  application  to  open  the  aforesaid 
judgment  is  not  made  for  the  purpose  of  delajr,  but  that 
deponent  and  the  said  Ephraim  and  Charles  may  have  a  fair 
trial  on  the  merits  of  the  case.  And  he  further  saith,  that  the 
first  information  he  received  of  the  aforesaid  bond  being 
entei-ed  up,  was  when  the  under-sheriff  served  the  execution 
issued  in  said  suit  upon  him  and  the  other  defendants  yesterday 
afternoon. 

L.  Q.  C.  Elmer  opposed  the  motion,  and  insisted,  that  if  the 
judgment  was  opened  the  defendants  ought  not  to  be  permitted 
to  plead  generally  to  the  merits,  nor  to  plead  non  estfactum. 

KIRKPATRICK  C.  J.  The  practice  of  this  court  has  been,  in 
cases  of  this  kind,  to  open  the  judgment  and  let  the  party  go  to 
trial  upon  the  merits,  and  to  plead  any  plea  he  thought  proper, 
except  a  mere  dilatory  plea.  I  think,  therefore,  the  defendants 
would  be  at  liberty  to  plead  non  est  factum,  and,  indeed,  I  think 
that  these  judgments  entered  upon  bonds  and  warrants  of  attor- 
ney should,  upon  proper  application,  be  very  readily  and  widely 
opened,  for  the  method  in  which  they  are  entered  is  the  loosest 
•way  of  binding  a  man's  property  that  ever  was  devised  in  any 
civilized  country. 

FORD  J.  thought  that  after  the  defendants  had  given  a  war- 
rant of  attorney  to  confess  the  bond  that  they  could  not  plead 
non  estfactum. 
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KOSSELL  J.  thought  that  by  the  present  application  and  affi- 
davit the  defendant  acknowledged  the  existence  of  the  bond, 
and  therefore  ought  not  to  be  permitted  to  plead  non  estfactum. 

The  court  granted  the  following  rule:  "It  is  ordered  that  the 
judgment  in  this  case  be  opened,  and  the  defendants  allowed  to 
plead  and  make  defence  on  the  merits;  nevertheless  the  defend- 
ants are  not  at  liberty  to  plead  non  estfactum,  and  the  judgment 
and  execution  to  stand  as  a  security  for  the  plaintiff."* 

*  If  fraud  is  suggested,  or  usury  alleged  in  regard  to  a  judgment  entered  upon 
a  bond  and  warrant  of  attorney,  the  usual  and  proper  way  is,  to  let  the  judg- 
ment stand,  and  to  award  a  feigned  issue  to  try  the  fact.  Machir  v.  Delaval, 
Barn,  notes,  277.  Warddl  v.  Eden,  2  John.  Ca.  258.  As  to  other  judgments, 
not  entered  on  bonds  and  warrants  of  attorney,  the  court  also,  in  some  cases, 
upon  an  affidavit  of  merits,  will  set  them  aside,  though  regular,  if  the  plaintiff 
does  not  thereby  lose  a  trial.  1  Coxe  201,  Den  ex  dem.  Lee  v.  Evans.  Den  v. 
Ferin,  IJIaUt.  Rep.  431.  2  Ibid.  161.  2  Salk.  518.  1  Ibid.  402.  And  in 
the  case  of  Abrams  and  Rolf  v.  Wood  (1  South.  39),  the  judgment  was  opened 
although  the  plaintiff  had  lost  a  trial.  As  it  is  wholly  discretionary  with  the 
court  to  set  aside  a  regular  judgment  or  not,  they  will  not  do  it  in  order  to  give 
the  defendant  an  advantage  of  any  nicety  of  pleading  (2  Str.  1242),  or  to  let 
him  plead  the  statute  of  limitations  (1  W.  Bl.  35),  or  a  special  plea  of  question- 
able matter  designed  to  draw  the  plaintiff  to  demur  (2  Salk.  518),  or  an  irregu- 
lar judgment  after  the  defendant  has  given  a  cognovit  (7  Term  Rep.  20(5),  but 
that  defendant  may  plead  his  bankruptcy.  See  1  Bos.  &  Pul.  52.  When  the 
court  set  aside  a  regular  judgment,  it  is  usually  upon  the  terms  of  the  defend- 
ant's paying  costs  (1  Salk.  402),  pleading  issuably  instanter(l  Bur.  586),  taking 
short  notice  of  trial  (Barnes  242),  and  in  some  cases  they  will  order  the  defend- 
ant to  bring  the  money  into  court.  Barnes  243.  2  Arch.  Prac.  11.  Tidd't 
Prac.  508.  And  the  court  will  set  aside  a  judgment  in  ejectment  as  well  as  in 
other  actions.  1  Coxe  201.  1  Haiti.  431.  2  Ibid.  161.  2  Sir.  975.  4  Bur. 
1996. 
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DENNIS  and  SHIRTS  ads.  CHARLES  FORD. 

Where  a  deputy  sheriff  of  the  county  of  A.  is  sued  in  the  county  of  B.  for 
an  act  done  in  the  course  of  his  official  duty  in  the  county  of  A.  the  court  will, 
upon  affidavit  of  this  fact,  change  the  venue  from  B.  to  A. 

Ewing,  in  behalf  of  the  defendant,  moved  to  change  the  venue 
in  this  cause  from  the  county  of  Morris  to  the  count}'  of  Sussex, 
and  read  an  affidavit  of  Ezekiel  Dennis,  one  of  the  defendants, 
stating  that  the  cause  of  action  (if  any)  arose  wholly  in  the  county 
of  Sussex,  and  not  in  the  county  of  Morris  or  elsewhere,  and 
that  the  deponent  was,  at  the  time  of  committing  the  supposed 
trespass  for  which  this  action  was  brought,  one  of  the  deputies 
of  the  sheriff  of  the  county  of  Sussex,  and,  acting  as  such,  took 
and  seized  the  goods  and  chattels  upon  which  the  trespass  is 
alleged  to  have  been  committed,  in  the  said  county  of  Sussex, 
and  in  the  possession  of  one  John  O.  Ford,  upon  lands  and 
premises  occupied  by  him,  by  virtue  of  and  in  pursuance  of  the 
command  of  a  writ  of  execution  of  fieri  facias  de  bonis  issued 
out  of  the  Inferior  Court  of  Common  Pleas  of  the  county  of 
Sussex,  aforesaid,  at  the  suit  of  Frederick  Shirts,  the  other 
defendant  in  this  suit,  and  against  the  said  John  O.  Ford;  which 
this  deponent  expects  to  prove  by  several  witnesses,  all  of  whom 
reside  in  the  county  of  Sussex. 

Drake? opposed  the  motion,  and  read  a  counter  affidavit  stating, 
that  the  plaintiff  and  a  number  of  material  witnesses  lived  in 
Morris;  that  he  believes  he  cannot  have  an  impartial  trial  in 
Sussex,  and  that  it  was  more  convenient  for  him  to  'have  the 
cause  tried  in  Morris,  and  cited  1  Term  Rep.  782,  note,  to  shew 
that  the  court  would  rather  consult  the  convenience  of  the  plain- 
tiff than  of  the  defendant,  in  relation  to  the  venue. 

Vanarsdale,  on  the  same  side.  This  is  a  transitory  action, 
and  the  plaintiff  has  laid  the  venue  in  the  county  where  he  lives, 
and  the  court  will  not  change  it  unless  under  very  special  cir- 
cumstances. 1  South.  30,  363.  2  Ibid.  718.  Th,e  circumstance 
of  the  defendant  being  deputy  sheriff  of  Sussex,  is  not  a  suffi- 
cient reason  to  change  the  venue;  on  the  "contrary,  from  the 
known  influence  which  sheriffs  and  deputy  sheriffs  have  in  their 
own  county,  it  strengthens  the  belief  set  forth  in  the  affidavit  of 
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the  plaintiff,  that  he  cannot  have  an  impartial  trial  in  that 
county.  In  England  the  rule  is,  that  if  the  plaintiff  undertakes 
to  give  material  evidence  in  the  county  where  the  action  is 
brought,  the  court  will  not  change  the  venue.  Here  the  plain- 
tiff states,  that  he  has  material  witnesses  in  the  county  of 
Morris,  which  is  in  substance  the  same  thing:  there  is  no  reason 
why  the  convenience  of  the  defendant  should  be  consulted  any 
more  than  that  of  the  plaintiff,  and  therefore  the  court  ought 
not  to  change  the  venue. 

Ewing,  in  replj7.  The  English  rule,  as  to  changing  the  venue, 
has  been  changed  by  the  course  of  decisions  growing  out  of  the 
statute.  Rev.  Laws  453,  sec.  4.  But,  according  to  either  rule,  the 
venue  ought  to  be  changed.  The  English  rule  was,  "  that  if  the 
plaintiff  bring  a  transitory  action  in  any  other  county  than  that 
in  which  the  cause  of  action  arose,  the  defendant,  upon  applica- 
tion to  the  court  founded  upon  an  affidavit  '  that  the  plaintiff's 
cause  of  action  (if  any)  arose  in  the  county  of  B.  and  not  in  the 
county  of  A.  or  elsewhere  out  of  the  county  of  B.'  can  have  the 
venue  changed  to  the  county  where  the  cause  of  action  really 
arose."  The  plaintiff  may,  it  is  true,  retain  the  venue  in  the 
county  where  he  had  laid  it.  But  how  is  he  to  do  it?  Not  by 
an  affidavit  stating  that  he  has  material  witnesses  in  that  county, 
but  by  undertaking  to  give  material  evidence  of  some  matter  in 
issue  arising  in  such  county.  2  Arch.  Prac.  177.  Here  the 
plaintiff  does  not  undertake  to  do  this. 

But  wo  are  not  to  be  governed  by  the  English  rule,  for — 
1.  We  shew  the  court  that  this  is  an  action  of  trespass,  and  that 
all  the  circumstances  arose  in  the  county  of  Sussex. 

2.  That  all  the  acts  done  by  the  defendant  were  done  by  him 
as  a  public  officer  of  the  county  of  Sussex.  If  the  plaintiff  may 
sue  an  officer  for  an  act  done  in  the  discharge  of  his  official  duty, 
and  may  take  him  out  of  his  own  county,  they  may  bo  subjected 
to  great  inconvenience.  An  officer  might  be  sued  in  the  county 
of  Capo  May  for  an  act  done  in  Sussex  county,  which  ought  not 
to  be  tolerated. 

PER  CURIAM.  We  are  of  opinion  that  the  venue  must  be 
changed  ;  and  principally  upon  the  ground,  that  the  defendant  is 
a  civil  officer,  and  the  act  for  which  he  is  sued  was  done  in  tho 
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performance  of  his  duty  as  such,  and  it  would  be  a  great  bard 
ship  to  hike  bim  out  of  bis  county. 

After  this  opinion  of  the  court,  Vanarsdale  said,  that  since  be 
addressed  the  court  he  had  met  with  the  case  of  Jones  v.  Pern- 
berton,  reported  in  2  Ilalst.  350,  which  he  thought  would  rule 
the  present,  and  which  he  begged  permission  to  read  to  the 
court,  to  shew  thai  the  venue  should  be  changed. 

Ewing.  There  is  nothing  in  the  case  read  by  the  gentleman 
to  induce  the  court  to  change  the  opinion  which  they  unani- 
mously gave  this  morning.  That  case  is  not  at  all  in  point ; — the 
ground  relied  upon  by  the  counsel  for  the  defendant  in  that  case 
was,  that  an  action  for  an  escape  was  a  local  action,  which  the 
court  denied.  But  the  point  upon  which  the  court  have  decided 
our  case,  was  not  taken  in  the  case  of  Jones  v.  Pemberton. 

KIRKPATRICK  C.  J.  The  decision  of  that  case  was  made 
pretty  soon  after  the  passage  of  the  act.  Rev.  Laws  453,  sec.  4. 
Chief  Justice  Kinsey  was  an  excellent  English  lawyer,  but  he 
did  not  take  as  great  a  latitude  in  the  construction  of  our  statutes 
as  the  courts  have  since  done;  and  since  the  intermediate  decir 
sions  which  have  been  made  upon  this  subject,  we  should  not 
consider  that  case  as  binding  upon  us. 

FORD  J.  The  case  of  Jones  v.  Pemberton  was  an  action  for  an 
escape,  which  is  a  mere  non-feasance;  this  is  an  action  against 
a  civil  officer  for  doing  a  positive  act.  The  case  citfed  does  not 
militate  against  this; — it  does  not  decide  the  point  upon  which 
our  opinion  was  placed. 

ROSSELL  J.  said,  he  saw  no  reason  to  change  the  opinion  they 
had  given  this  morning. 

Rule  to  change  venue  granted.* 

*See  1  Cowen's  Rep.  196,  where  it  is  said — "That  it  is  a  general  rule,  that 
in  actions  arising  ex  delicto  the  venue  will  be  changed  to  the  county  where  the 
action  arose,  unless  the  plaintiff  stipulate  to  give  material  evidence  in  the  county 
where  the  venue  is  laid." 
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STATE  against  CONOVER. 

MATTER  OF  ROAD. 

1.  Where  a  caveat  is  entered  against  recording  the  return  of  surveyors,  and 
the  court,  in  appointing  freeholders  to  view  the  road,  and  certify  whether  they 
believe  the  same  necessary,  should  by  mistake  or  inadvertence  appoint  a  man 
through  whose  land  the  road  runs,  as  one  of  the  six  freeholders  to  view  the 
road,  and  he  actually  proceeds,  with  the  five  others,  to  view,  deliberate,  and 
advise  touching  the  same,  although  he  does  not  actually  sign  the  certificate,  yet 
the  court  may  set  aside  the  said  appointment  of  freeholders,  as  incautiously  made. 

2.  But  if  the  appointment  of  freeholders  is  thus  set  aside,  at  the  term  suc- 
ceeding the  entering  of  the  caveat,  the  court  cannot,  at  a  subsequent  term,  make 
another  appointment  of  freeholders,  for  by  the  first  appointment  of  freeholders 
their  authority  over  this  subject  expired. 

3.  The  circumstance,  that  this  second  appointment  of  freeholders  was  made 
upon  the  motion,  and  by  the  consent  of  trie  prosecutor  of  the  certiorari,  will 
not  alter  it,  for  consent  can  never  give  jurisdiction. 

4.  Though  the  proceedings  and  certificates  of  the  freeholders  are  not  subject 
to  be  reviewed  upon  certiorari,  yet  the  proceedings  of  the  Court  of  Common. 
Pleas,  in  the  appointment  of  such  freeholders,  and  their  judgment  upon  such 
certificate,  are  subject  to  such  review. 

5.  That  part  of  the  seventh  section  of  the  "Act  concerning  roads  (passed 
9th  February,  1818,  Rev.  Laws  618)  which  enacts,  "  that  the  Court  of  Common 
Pleas  shall  not  set  aside  the  proceedings  of  the  surveyors  for  illegality  or  irregu- 
larity," means  illegality  in  point  of  form  only,  and  not  illegality  in  matter  of 
substance.  And  the  Court  of  Common  Pleas  may  set  aside  the  proceedings  of 
surveyors  for  illegality  in  matter  of  substance. 

6.  That  part  of  the  seventh  section  of  the  act  which  enacts,  "  that  the  cer- 
tificate and  proceedings  of  the  freeholders  appointed  after  caveat  filed,  shall  be 
binding  and  conclusive  in  all  cases,  and  shall  not  be  subject  to  an  appeal  or 
certiorari,  or  be  set  aside  for  lack  of  form,"  is  to  be  understood  to  mean,  that 
their  proceedings  shall  not  be  subject  to  certiorari  at  all,  and  shall  not  be  set 
aside,  even  in  the  same  court  for  form  only.  But  for  matter  of  substance  they 
may  be  set  aside,  as  in  all  other  cases  of  a  similar  nature. 

A  petition,  in  the  usual  form,  and  signed  by  John  Buck, 
John  H.  Smock,  and  others,  freeholders,  &c.  was  presented  to 
the  Court  of  Common  Pleas  of  the  county  of  Monmouth,  in  the 
term  of  January,  1822,  for  the  appointment  of  surveyors  to  lay 
out  a  public  road  of  three  rods  wide  in  the  townships  of  Free- 
hold and  Middletown,  in  the  county  of  Monmouth.  And  the 
court,  upon  this  petition,  made  the  following  order: — "On  ap- 
plication of  John  Buck  and  above  ten  others,  freeholders  and 
residents  of  the  county  of  Monmouth,  who,  by  their  petition  to 
the  court,  represent  that  they  think  a  public  road  of  three  rods 
•wide,  in  the  townships  of  Freehold  and  Jktiddlctown,  in  the  said 
county,  to  begin  at  the  little  bridge  near  the  village  of  Freehold, 
in  the  road  leading  from  the  said  village  of  Freehold  to  Colt's 
Neck ;  thence  running  as  straight  a  course  as  the  nature  of  the 
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ground  and  other  circumstances  will  admit  of  to  or  near  a  cedar 
tree  standi  ng  in  William  Davis'  field,  near  Richard  Throckmorton's 
house;  and  thence  continuing  as  straight  a  course  as  the  nature  of 
the  ground  and  other  circumstances  will  admit  of  till  it  intersects 
the  present  road  leading  from  the  said  village  of  Freehold  to  Middle- 
town  Point,  near  John  Buck's  tavern ;  thence  continuing  as  straight 
a  course  as  the  nature  of  the  ground  and  other  circumstances  will 
admit  of  till  it  intersects  the  road  leading  from  Middletown  Point 
to  Brown  Point,  near  Whitlock's  tavern  on  Middletown  Point,  and 
there  to  end — is  necessary,  and  would  be  conducive  to  public  inter- 
est and  convenience ;  and  having  prayed  the  court  to  appoint  sur- 
veyors of  the  highways  of  the  said  county  to  meet  at  such  time 
and  place  as  the  court  shall  direct  for  the  purpose  of  laying  out  the 
said  road :  and  the  court  being  satisfied  that  due  and  legal  notice 
of  this  application  had  been  given,  do  nominate  and  appoint 
William  Boice  and  Thomas  De  Bow,  of  Freehold,  James  Hopping, 
of  Middletown,  David  P.  Huring  and  John  S.  Forman,of  Howell, 
and  Edmund  West,  of  Shrewsbuiy,  six  of  the  surveyors  of  the 
highways  of  the  said  county,  to  meet  at  John  Casler's,  in  Free- 
hold, on  the  18th  day  of  February  next,  at  ten  o'clock  forenoon, 
and  to  proceed  according  to  law." 

The  surveyors  met,  laid  out  the  road,  and  made  the  following 
return  : — "We,  the  subscribers,  six  of  the  surveyors  of  the  high- 
ways of  the  county  of  Monmouth,  appointed  on  the  application 
of  John  H.  Smock  and  others,  more  than  ten  of  the  freeholders 
and  residents  of  the  said  county,  by  the  Inferior  Court  of  Com- 
mon Pleas  of  the  said  county,  in  the  term  of  January  last,  to  lay 
out  a  public  road  of  three  rods  wide  in  the  townships  of  Free- 
hold and  Middletown,  in  the  said  county,  as  by  the  order  and 
appointment  of  the  said  court,  on  the  minutes  of  the  said  court, 
a  certified  copy  whereof  is  hereunto  annexed,  more  fully  ap- 
pears, do  hereby  certify  and  return,  that  having  met  agreeable 
to  the  order  of  the  said  court,  on  this  eighteenth  day  of  Febru- 
ary, in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
twenty-two,  at  the  house  of  John  Casler,  in  Freehold  in  said 
county,  and  due  proof  being  made  to  us  that  advertisements  of 
our  said  meeting  have  been  signed  and  set  up  according  to  law, 
and  having  viewed  the  road,  do  think  and  adjudge  the  said  road, 
as  applied  for  and  as  mentioned  in  the  said  order  of  the  court, 
to  be  necessary,  and  have  laid  out,  and  do  accordingly  lay  out 
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the  same  as  appears  to  us  most  for  the  public  conveniency,  and 
having  regard  to  the  best  ground  for  a  road  and  the  shortest  dis- 
tance, in  such  manner  as  to  do  the  least  injury  to  private  prop- 
erty, as  follows,  to  wit: — We  do  lay  out  a  public  road  of  three 
rods  wide  in  the  townships  of  Freehold  and  Middletown,  in  the 
said  county,  to  begin  at  the  little  bridge  near  the  village  of  Free- 
hold in  the  road  leading  from  the  said  village  of  Freehold  to 
Colt's  Neck  ;  thence  north,  thirty-four  degrees  and  forty-five 
minutes  east,  thirty-six  chains  and  fifty-four  links,  to  a  cedar  tree; 
thence  north,  nineteen  degrees  and  twenty-four  minutes  east, 
one  hundred  and  six  chains,  to  a  stake  standing  west  of  Hay's 
barn  ;  thence  north,  twenty-one  degrees  and  thirtj--nine  rmnutes 
east,  one  hundred  and  sixty-six  chains  and  fifty  links,  to  a  stake 
standing  near  John  Buck's  shed  ;  thence  north,  twenty-eight  de- 
grees and  ten  minutes  east,  ten  chains;  thence  north,  six  degrees 
and  thirty  minutes  west,  eighty-six  chains  and  fifty  links;  thence 
north,  nine  degrees  and  thirty  minutes  west,  fifty-four  chains,  to  a 
stake;  thence  north,  ten  degrees  and  twenty  minutes  east,  ninety- 
eight  chains,  to  a  stump  standing  in  the  middle  of  the  high- 
way leading  from  Monmouth  court  house  to  Middletown  Point, 
near  David  Ilonce's ;  thence  north,  eighteen  degrees  east,  fifty- 
two  chains  and  eighty  links;  thence  north,  twenty-five  degrees 
east  sixty  chains,  near  a  cooper's  shop;  thence  north,  twenty 
degrees  east,  thirty-five  chains  and  sixty-six  links;  thence  north, 
ten  degrees  and  thirty  minutes  east,  twenty-six  chains  and 
seventy-five  links,  to  a  stake  standing  west  of  William-  John- 
ston's tavern  in  Mount  Pleasant;  thence  north,  fourteen  degrees 
west,  nineteen  chains ;  thence  north,  ten  degrees  east,  twenty-nine 
chains  and  thirty  links,  to  a  stake  standing  near  Delafayctto 
Schenck's;  thence  north,  forty-one  degrees  and  forty-five  min- 
utes east,  thirty-four  chains  and  thirty  links,  to  a  white-oak  tree 
standing  near  John  Schenck's  house ;  thence  north,  thirty-four 
degrees  and  thirty  minutes  cast,  twenty-one  chains  and  thirty 
links ;  thence  north,  twenty-three  degrees  east,  twenty-one 
chains;  thence  north,  seven  degrees  east,  three  chains  and  forty- 
five  links,  to  the  intersection  of  the  road  leading  from  Middle- 
town  Point  to  Brown's  Point,  and  there  to  end ;  which  said  lines 
of  course  are  in  the  middle  of  the  public  road  now  laid  out,  that 
is  to  say — the  said  public  road  is  now  by  us  laid  out  at  ono  and 
a  half  rods  width  on  each  side  of  the  said  line  of  course  herein 
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before  expressed,  which  paid  road,  so  by  us  laid  out,  we  have 
caused  to  be  marked  at  proper  distance  in  the  line  of  the  same; 
and  we  have  caused  to  be  made  a  map  or  draught  of  the  said 
road  so  laid  out,  and  of  the  courses  and  distances,  most  remark- 
able places  and  improvements,  through  which  said  road  passes, 
through  the  lands  of  William  Davis,  Denise  Forman,  deceased, 
Col.  Elias  Conover,  deceased,  Haj-s  Griggs,  and  others;  and  we 
do  hereby  fix  the  first  day  of  August  next  ensuing  the  date 
hereof,  as  the  time  when  the  overseers  of  the  highways  of  the 
said  townships  of  Freehold  and  Middletown  shall  open  the  same 
for  public  use.  Dated  at  the  house  of  John  Buck,  innkeeper, 
in  the  township  of  Freehold,  the  twenty-first  day  of  February, 
in  the  year  of  our  Lord  eighteen  hundred  and  twenty-two." 

Against  the  recording  the  return  of  the  surveyors,  the  follow- 
ing caveat  was  filed: — "To  William  Ten  Eyck,  esquire,  clerk 
of  the  Inferior  Court  of  Common  Pleas  of  Monmouth.  Let  this 
be  a  caveat  against  recording  the  return  of  a  certain  public  road 
in  the  townships  of  Freehold  and  Middletown,  in  the  said  county, 
laid  out  on  the  twenty-first  day  of  February,  instant,  by  William 
Boice  and  Thomas  De  Bow,  of  Freehold,  David  P.  Haring  and 
John  S.  Forman,  of  Howell,  and  Edmund  West,  of  Shrewsbury, 
surveyors  of' the  Highways  of  said  county,  on  the  application 
of  John  Buck  and  others,  beginning,"  &c.  (describing  the  road 
as  in  the  return  of  surveyors,  and  signed  by  Tunis  G.  Vander- 
veer,  Jacob  Schenck,  and  twelve  others). 

After  the  filing  of  the  caveat,  Tunis  G.  Vanderveer,  in  the 
term  of  April,  1822,  presented  to  the  Court  of  Common  Pleas 
of  Monmouth  the  following  petition  for  the  appointment  of  free- 
holders:— "The  subscriber,  of  the  township  of  Freehold,  in  the 
county  of  Monmouth,  thinking  himself  injured  by  a  certain  road 
laid  out  by  William  Boice  and  Thomas  De  Bow,  of  Freehold, 
Edmund  West,  of  Shrewsbury,  David  P.  Haring  and  John  S. 
Forman,  of  Howell,  five  of  the  surveyors  of  the  highways  of  the 
said  county  of  Monmouth,  on  the  twenty-first  day  of  February, 
in  the  year  of  Lord  eighteen  hundred  and  twenty-two,  be- 
ginning," &c.  (describing  the  road,  as  in  the  return  of  the  sur- 
veyors) "and  having,  with  a  number  of  others,  entered  a  caveat 
against  recording  the  same,  does  most  respectfully  apply  to  your 
honours  to  appoint  six  of  the  chosen  freeholders  of  the  said 
county  to  view  the  said  road,  and  proceed  thereon  agreeably  to 
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the  act  of  the  assembly  in  such  case  made  and  provided.  Dated 
April  22,  A.  D.  1822." 

The  court,  upon  said  petition,  made  the  following  order: — 
"On  application  of  Tunis  G.  Vanderveer,  who  conceives  himself 
injured  by  a  certain  road  laid  out  by  William  Boice  and  Thomas 
Do  Bow,  of  Freehold,  Edmund  West,  of  Shrewsbury,  David  P. 
Haring  and  John  S.  Forman,  of  Ho  well,  five  of  the  surveyors 
of  the  highways  of  the  said  county  of  Monmouth,  on  the  twenty- 
first  day  of  February,  in  the  year  of  our  Lord  eighteen  hundred 
and  twenty-two,  beginning,"  &c.  (describing  the  road  as  in  the 
return  of  surveyors)  "and  having,  together  with  a  number  of 
others,  entered  a  caveat  against  recording  the  same,  arid  having 
prajred  the  court  to  appoint  six  of  the  chosen  freeholders  of  the 
said  county  to  meet  at  such  time  and  place  as  the  court  shall 
direct,  &c.  the  court  do  nominate  and  appoint  Joseph  H.  Van- 
mater  and  John  P.  Vanpelt,  of  Middletown,  John  J.  Ely,  of  Free- 
hold, James  West,  of  Shrewsbury,  James  Lloyd  and  Thomas 
Cook,  of  Howell,  six  of  the  chosen  freeholders  of  the  said  county, 
to  meet  on  Monday  the  20th  day  of  May  next,  at  the  house  of 
John  Buck,  in  the  township  of  Freehold,  at  the  hour  of  ten 
o'clock  A.  M.  to  view  the  said  road,  and  further  to  proceed 
thereon  as  the  law  directs." 

Four  of  the  six  freeholders  appointed  by  the  court,  viz.  John 
J.  Ely,  James  Lloyd,  Thomas  Cook,  and  James  West,  make 
the  following  certificate  and  return: — "We,  the  subscribers, 
chosen  freeholders  of  the  county  of  Monmouth,  appointed  by 
the  Inferior  Court  of  Common  Pleas  of  the  count}'  aforesaid,  at 
the  term  of  April  last,  on  the  application  of  Tunis  G.  Vander- 
veer to  view  a  public  road  laid  out  in  the  county  aforesaid  on 
the  twenty-first  day  of  February  last,  by  William  Boice  and 
Thomas  Do  Bow,  of  Freehold,  Edmund  West,  of  Shrewsbury, 
David  P.  Haring  and  John  S.  Forman,  of  Howell,  five  of  the 
surveyors  of  the  highways  of  the  said  county,  beginning,"  &c. 
(describing  the  road  as  in  the  return  of  the  surveyors)  "do  hereby 
certify  and  return,  that  having  met,  agreeably  to  the  order  of  the 
said  court,  on  the  twentieth  day  of  May,  instant,  at  the  house 
of  Jacob  Dennis  in  Freehold,  and  having  been  duly  sworn  and 
affirmed  according  to  law,  and  having  viewed  the  road  so  laid 
out,  and  having  heard  what  could  bo  said  for  and  against  the 
said  road,  wo  do  believe  and  adjudge  the  said  road,  as  laid  out 
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as  before  mentioned  and  described  in  the  said  return  of  the  said 
surveyors,  to  be  useful  and  necessary.     Dated, May  21,  1822." 

On  the  return  of  the  above  certificate,  in  the  term  of  July, 
1822,  the  following  rule  was  taken: — "The  freeholders  appointed 
by  this  court  having  returned  a  certificate  in  favour  of  the  said 
road,  as  returned  and  laid  out  by  the  surveyors,  it  is  ordered,  on 
motion  of  R.  Stockton  for  those  who  object  to  the  said  road,  that 
the  applicants  for  the  said  road  shew  cause  on  the  first  day  of 
the  next  term  why  the  certificate  of  the  freeholders  and  the 
return  of  the  surveyors  should  not  be  set  aside." 

In  the  term  of  October  following,  the  above  rule  was  argued 
by  R.  Stockton  and  Southard  for  those  who  opposed  the  road, 
and  Scudder  and  Wall  in  favour  of  the  road.  And  the  Court  of 
Common  Pleas,  after  argument,  decided  "that  the  return  of  free- 
holders on  said  road  be  set  aside  and  holden  for  nothing,  and 
that  those  who  think  themselves  aggrieved  by  said  road  have 
until  the  first  day  of  the  next  term,  inclusive,  to  make  applica- 
tion for  the  appointment  of  freeholders  de  novo  on  the  same." 

In  pursuance  of  this  decision  of  the  court,  the  following  peti- 
tion was  presented  for  the  appointment  of  freeholders  de  novo  : 
"To  the  Judges  of  the  Inferior  Court  of  Common  Pleas  at 
Freehold,  in  and  for  the  county  of  Monmouth,  the  application 
of  the  subscribers,  freeholders  of  the  said  county,  respectfully 
sheweth — that  in  the  term  of  January,  in  the  year  of  our  Lord 
eighteen  hundred  and  twenty-two,  John  Buck  and  more  than 
ten  others,  freeholders  and  residents  in  the  said  county,  did  apply 
to  your  honours  to  appoint  surveyors  of  the  highways  for  the 
purpose  of  laying  out.  a  public  road  of  three  rods  wide  in  the 
townships  of  Freehold  and  Middletown,  beginning  at  the  little 
bridge  near  the  village  of  Freehold,  and  running  from  thence 
as  straight  a  course  as  the  nature  of  the  ground  and  other  cir- 
cumstances will  admit  of  to  or  near  a  cedar  tree  standing  in 
William  Davis'  field,  near  Richard  Throckmorton's  house;  and 
thence  continuing  as  straight  a  course  as  the  nature  of  the  ground 
and  other  circumstances  will  admit  of  till  it  interesects  the  pres- 
ent road  leading  from  the  said  village  of  Freehold  to  Middle- 
town  Point,  near  John  Buck's  tavern;  thence  continuing  as 
•straight  a  course  as  the  nature  of  the  ground  and  other  circum- 
stances will  admit  of  till  it  intersects  the  road  leading  from 
Middletown  Point  to  Brown's  Point,  near  "YVhitlock's  tavern,  on 
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Middletown  Point,  and  there  to  end — whereupon  your  honours 
did,  at  the  same  term,  appoint  six  surveyors  for  the  purpose 
mentioned  in  the  said  application;  that  the  said  surveyors,  hav- 
ing taken  on  themselves  the  burthen  of  the  said  appointment, 
did,  by  their  return,  bearing  date  the  twenty-first  day  of  Febru- 
ary, 1802,  lay  out  a  certain  road  between  the  said  points,  which 
was  returned  to  this  court  in  the  term  of  April  in  that  same 
year;  that  a  caveat  against  recording  the  same  road  was  duly 
filed,  and  an  application  made,  in  writing,  by  the  applicants  to 
appoint  six  chosen  freeholders  to  view  the  said  road — where- 
upon the  court,  in  the  said  term  of  April,  did  nominate  and  ap- 
point six  of  the  chosen  freeholders  of  the  said  county  to  view 
the  said  road,  according  to  the  act  of  the  legislature  in  such  case 
made  and  provided,  namely,  Joseph  H.  Yanmater  and  John  P. 
Vanpelt,  of  Middlesex,  John  J.  Ely,  of  Freehold,  James  West, 
of  Shrewsbury,  and  James  Lloyd  and  Thomas  Cook,  of  Howell; 
that  this  court,  for  want  of  necessary  information,  and  by  rea- 
son of  the  return  of  the  said  road  not  designating  the  land- 
holders through  whose  land  it  ran,  did  appoint  one  John  P. 
Vanpelt  as  one  of  the  said  freeholders,  although  the  road  so  re- 
turned by  the  said  surveyors  did  in  fact  run  through  the  lands 
of  the  said  John  P.  Vanpelt;  that  the  said  Vanpelt  acted  as  such 
freeholder  in  all  the  services  done  by  them,  except  that  he  did 
not  subscribe  his  name  to  the  said  report  of  the  said  freeholders, 
having  voted  in  favour  of  the  said  road,  but  declined  signing  it 
because  he  was  a  landholder,  as  aforesaid ;  that  the  report  of  the 
said  chosen  freeholders,  made  in  writing  on  the  premises,  was 
returned  to  this  court  in  the  term  of  July  last  past,  when  these 
applicants  objected  to  the  proceedings  and  certificate  of  the  said 
freeholders,  and  obtained  a  rule  of  the  court  for  the  applicants 
for  the  said  road  to  shew  cause,  on  the  first  day  of  the  next 
term,  why  the  proceedings,  certificates,  and  return,  as  well  of 
the  said  freeholders  as  of  the  said  surveyors,  should  not  be  set 
aside;  that  the  said  rule  and  the  objections  to  the  said  return  and 
certificate  come  on  to  be  argued  before  this  court  in  the  term  of 
October  last  past,  when  because  it  appeared  to  the  court,  by  tho 
evidence  produced  by  those  apph'cants,  that  the  said  John  P. 
Vanpelt  was  a  landholder,  through  whoso  land  the  road  did  run, 
and  was  not  competent  to  act,  and  disqualified  to  be  a  chosen 
freeholder  in  the  premises,  but  yet  did  act  as  aforesaid ;  there- 
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fore  this  court,  after  due  consideration,  directed  and  ordered  that 
the  return  of  the  said  freeholders  should  be  set  aside  and  holden 
for  nothing;  and  that  those  who  should  think  themselves  ag- 
grieved by  the  said  road  have  until  the  first  day  of  the  next 
term  inclusive,  to  make  application  for  an  appointment  of  free- 
holders de  novo  on  the  same — wherefore  the  undersigned,  being 
landholders  through  whose  lands  the  said  road  runs,  and  former 
applicants  for  freeholders,  considering  themselves  greatly  ag- 
grieved by  the  said  road,  in  conformity  to  the  order  of  the  court, 
do  hereby  apply  to  the  said  court  to  appoint  six  lawful  and  im- 
partial chosen  freeholders  of  the  said  county  to  view  the  said 
road  and  make  their  certificate  thereon,  according  to  the  act  of 
the  legislature  in  such  case  made  and  provided.  Dated  this 
twenty-second  day  of  January,  eighteen  hundred  and  twenty- 
three."  (Signed  by  the  ten  freeholders.) 

Upon  this  petition,  the  Court  of  Common  Pleas,  in  the  term 
of  January,  1823,  made  an  order,  which,  after  reciting  the  fore- 
going petition,  proceeded  to  appoint  six  of  the  chosen  freehold- 
ers of  the  county  of  Monmouth  to  view  the  road  so  as  aforesaid 
returned  by  the  surveyors  of  the  highways,  and  further  to  pro- 
ceed as  the  law  directs. 

In  the  term  of  April,  1823,  the  Court  of  Common  Pleas  made 
the  following  order: — "It  appearing  to  the  court  that  the  free- 
holders appointed  in  this  cause,  or  a  majority  of  them,  have 
neglected  to  certify  that  the  same  is  unnecessary,  it  is  ordered, 
that  the  proceedings  of  the  surveyors  shall  be  deemed  valid  and 
effectual,  and  that  the  clerk  of  this  court  shall  record  the  same." 

A  writ  of  certiorari  was  afterwards  brought  to  remove  the 
proceedings  into  the  Supreme  Court,  and,  upon  the  return  of 
the  certiorari,  the  following  reasons  were  filed  for  setting  aside 
the  proceedings  of  the  Common  Pleas< — 

"  1.  The  surveyors  who  laid  out  the  road  departed  from  the 
route  prescribed  to  them  by  the  order  of  the  court  under  which 
they  acted. 

"  2.  The  return  of  the  surveyors  does  not  designate  the  land- 
holders over  whose  land  the  road  is  laid. 

"  3.  In  the  term  of  April,  1822,  the  surveyors  returned  their 
report  laying  out  the  said  road :  and  one  Tunis  Gr.  Vanderveer, 
a  landholder  interested  in  the  premises,  having  presented  to  the 
court  an  application,  in  writing,  requesting  the  said  court  to  ap- 


MAY  TERM,  1824.  211 


State  v.  Conover. 


point  six  of  the  chosen  freeholders  of  the  said  county  to  view 
the  said  road,  according  to  the  provision  of  the  act  of  the  legis- 
lature in  this  case  made  and  provided,  the  said  Court  of  Com- 
mon Pleas  of  the  county  of  Monmouth  did,  at  the  said  term, 
nominate  and  appoint  six  of  the  chosen  freeholders  of  the  said 
county,  in  pursuance  of  the  said  application ;  but,  in  making  the 
said  appointment,  the  said  court  did  appoint  one  John  P.  Van- 
pelt,  one  of  the  chosen  freeholders  of  the  township  of  Middle- 
town,  to  be  one  of  the  said  chosen  freeholders,  although  the  said 
John  P.  Vanpelt  was  a  person  over  whose  land  the  said  road 
was  laid  out,  and  was  interested  therein,  contrary  to  the  express 
provision  of  the  said  act;  and  the  said  Vanpelt  took  upon  him- 
self the  burden  of  the  said  appointment,  acted  as  such  freeholder, 
advocated  and  voted  for  the  said  road  among  the  other  free- 
holders, but  did  not  sign  the  return  of  the  road,  merely  because 
he  well  knew  that  he  was  an  unlawful  freeholder. 

"4.  When  the  proceedings  and  return  of  the  said  freeholders 
were  returned  to  the  said  court,  and  a  motion  was  made  to  set 
aside  as  well  the  said  report  of  the  said  freeholders  as  the  return 
of  toe  said  surveyors,  the  said  court  did  set  aside  the  report  of 
the  said  freeholders,  but  refused  to  set  aside  the  return  of  the 
said  surveyors;  but  instead  thereof  did,  in  the  term  of  October, 
eighteen  hundred  and  twenty-two,  proceed  to  appoint  six  other 
freeholders  to  view  the  said  road — whereas  the  said  second 
appointment  was  void,  not  authorized  by  the  act  of  the  legis- 
lature, and  merely  delusive. 

"  5.  Only  four  of  the  second  set  of  freeholders  appointed  by 
the  court  attended,  and  those  four  were  equally  divided,  and 
made  no  report  nor  return  to  the  said  court  of  their  proceedings, 
by  means  of  all  which  the  landholders  who  considered  them- 
selves injured  by  the  roacl  have  been  deprived  of  all  benefit  of 
the  tribunal  of  freeholders  created  by  the  said  act  for  their  pro- 
tection. 

"  6.  Lines  of  the  survey  of  the  said  road  will  not  cover  the 
road  as  actually  laid  out  and  marked. 

"  7.  Because  all  the  proceedings  of  the  said  court,  subsequent 
to  the  appointment  of  surveyors,  were  unwarranted  by  the  act 
of  the  legislature,  irregular,  and  void." 

A  rule  of  this  court  having  been  obtained  to  take  affidavits  to 
prove  the  facts  alleged  in  the  sixth  reason  assigned  for  setting 
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aside  the  proceeding,  the  following  were  the  material  facts  which 
the  affidavits  established  : — "  that  two  respectable  surveyors  run 
out  the  road  laid  out  by  the  surveyors  of  the  highways  of  the 
county  of  Monmouth,  from  the  bridge  near  the  court  house  to 
the  white-oak  tree  near  Middletown  Point;  and  that  in  running 
the  said  road  the  two  surveyors  took  the  courses  and  distances 
from  the  return  of  said  road,  as  laid  out  by  the  said  surve}-ors 
of  the  highways,  and  deposited  in  the  clerk's  office  of  the  county 
of  Monmouth;  and  that  on  the  first  course  from  said  bridge 
to  the  cedar  tree  called  for  in  said  survey,  they  found  a  variance 
of  sixty-three  links ;  that  from  the  said  cedar  tree,  running  on 
the  second  course,  they  struck  Hay's  barn,  distant  about  sixty- 
three  links  from  where  a  stake  was  said  to  stand  (but  where 
none  appeared);  and  from  thence  running  the  third  course,  call- 
ing for  Buck's  shed,  they  came  between  the  shed  and  black- 
smith's shop,  and  the  distance  fell  short  one  chain ;  that  the 
fourth,  fifth,  sixth,  and  seventh  courses  were  much  the  same  as 
had  been  run  by  the  former  surveyors;  that  the  eighth  course 
calling  for  a  stump  in  the  road  near  David  Honce's,  fell  short 
five  chains,  fifteen  links,  from  where  it  was  stated  in  the  return 
of  the  surveyors ;  that  from  the  shed  at  Buck's  they  run  with- 
out any  monument,  only  noticing  the  distance  from  said  stump 
near  Honce's,  till  they  came  to  the  course  calling  for  a  white 
oak  tree  near  Col.  Schenck's,  near  Middletown  Point ;  and  that 
where  the  courses  and  distances  ended  they  saw  no  monument, 
but  found  the  white-oak  tree  bore  a  north  course,  three  degrees 
and  forty-five  minutes  east,  distant  nine  chains,  fifty-seven  links 
from  where  the  courses  and  length  of  chain  run  out." 

R.  Stoctton,  for  the  prosecutor  of  the  certiorari,  and  in  sup- 
port of  the  reasons  assigned  for  setting  the  proceedings  aside, 
stated — that  the  object  of  the  prosecutor  was  to  reverse  and 
vacate  the  proceedings  of  the  Court  of  Common  Pleas  of  the 
county  of  Monmouth,  and  the  return  of  the  surveyors  of  a  road 
from  Freehold  to  Middletown  Point ;  and  from  the  return  of  the 
writ  and  affidavits  taken  in  the  cause,  he  relied  on  the  following 
grounds: — 1.  The  application  for  the  road  was  for  a  straight 
road  from  the  points  of  beginning  and  termination,  or  as  nearly 
so  as  could  be  from  the  nature  of  the  ground  and  other  general 
considerations  of  a  public  nature.  The  appointment  pursued  the 
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application,  and  only  authorized  the  laying  out  of  such  a  road. 
This  was  the  only  kind  of  road  wanted  ;  there  had  always  been 
an  ancient  road,  the  only  objection  to  which  was,  that  it  was  not 
straight,  and  therefore  longer  than  necessary.  But  it  appeared 
by  the  map  and  affidavits,  that  the  surveyors  had  departed  from 
this  fundamental  direction,  and  had  laid  out  a  road  far  less 
straight,  and  much  longer  than  the  nature  of  the  ground  would 
have  permitted,  merely  on  private  reasons  of  accommodation  to 
some  of  the  landholders. 

2.  The  survey,  map,  and  return  of  the  road  does  not  state,  as 
the   statute  requires,  the  most  important  improvements  over 
which  the  road  runs;  particularly  they  do  not  give  the  names 
of  the  landholders — and  this  being  a  thickly  settled  agricultural 
district,  there  were  no  other  improvements  but  fine  farms,  the 
owners  of  which  should  have  been  designated  on  the  map ;  that 
in  consequence  of  this  neglect,  one  of  the  landholders  who  was 
in  favour  of  this  road  had  been  appointed  a  freeholder  to  review 
it,  in  direct  opposition  to  the  act,  which  provides  that  no  owner 
shall  be  appointed  a  freeholder. 

3.  That  the  road  had  been  so  incorrectly  run  out  and  sur- 
veyed that  the  course  and  distance,  as  given  on  the  return  of 
the  surveyors,  varied  most  importantly  from  the  road  as  marked 
out  and  staked,  so  that  if  the  course  and  distance  in  the  return 
was  run  from  station  to  station  it  did  not  in  many  parts  cover 
the  road  as  actually  marked  out.     This  was  fully  proved  by  the 
affidavits.     The  road  had  been  surveyed  three  times  since  the 
return,  and  on  such  surveys  had  been  found  to  be  most  sub- 
stantially incorrect:  such  a  road  was  not  authorized  by  the  act 
of  the  legislature,  and  if  established  would  hereafter  be  the 
cause  of  many  disputes;  it  ought,  therefore,  now  to  be  corrected, 
before  the  landholders  had  been  put  to  the  trouble  and  expense 
of  laying  open  their  farms  and  removing  their  fences.      The 
statute  is  express  in  its  directions  in  this  particular.     Rev.  Laws 
617,  sec.  5. 

4.  The  landholders  opposed  to  the  road  had  been  deprived  of 
the  great  privilege  of  appeal  to  the  freeholders,  by  the  act  of 
the  court  in  appointing  John  P.  Vanpelt,  one  of  the  landholders, 
a  freeholder  to  review  the  road,  upon  which  objection  the  facts 
appeared  to  be;  that  upon  the  return  of  the  surveyors  to  April 
Term,  1822,  the  landholders  filed  a  caveat  against  recording  the 
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road,  and  applied  for  the  appointment  of  six  freeholders,  accord- 
ing to  the  act  of  the  legislature.  The  court,  not  having  any 
materials  to  know  over  whose  land  the  road  ran,  appointed  John 
P.  Vanpelt,  one  of  the  chosen  freeholders  of  Middletown,  as  one 
of  the  six.  He  was  a  landholder  over  whose  land  the  road  ran, 
and  was  favourable  to  it;  he  joined  the  other  five  in  the  view, 
voted  in  favor  of  the  road,  but  declined  signing  the  certificate 
because  he  was  a  landholder.  A  certificate  was  returned  by  the 
other  five  freeholders  in  -favor  of  the  road,  to  July  Term,  1822, 
when  the  opposers  of  the  road  moved  the  county  court  to  set 
aside  the  certificate  of  the  freeholders,  and  also  the  return  of  the 
surveyors ;  because  the  court  had,  contrary  to  the  express  pro- 
vision of  the  act,  appointed  an  interested  landholder  as  a  free- 
holder, who  had  acted  as  such  throughout,  and  by  his  influence 
and  vote  procured  a  favourable  certificate  from  the  freeholders. 
But  the  court,  in  October  Term,  1822,  after  hearing  an  argument, 
refused  to  set  aside  the  return  of  the  surveyors ;  but  instead 
thereof,  set  aside  the  certificates  of  the  freeholders,  and  appointed 
a  new  set  of  freeholders  to  act  again  in  the  premises.  Only  four 
of  this  new  appointment  met,  and  they  were  equally  divided, 
and  made  no  certificate;  upon  which  the  court  ordered  the 
return  of  the  surveyors  to  be  recorded,  and  the  road,  as  laid 
out  by  them,  to  be  established.  It  was  urged,  that  the  first 
appointment  of  freeholders  was  illegal,  being  in  opposition  to  an 
express  statute  provision.  Vanpelt  was  incapacitated  by  the 
statute*; — as  to  him,  it  was  a  void  appointment.  The  appoint- 
ment, then,  was  of  five,  not  of  six  freeholders;  that  this  could 
not  be  remedied  by  a  new  appointment  two  terms  after  the 
return  of  the  surveyors;  that  the  appointment  must  be  made  at 
the  term  to  which  the  return  of  the  surveyors  is  made;  that  the 
Court  of  Common  Pleas  had  no  jurisdiction  to  make  an  appoint- 
ment after  that  term.  The  second  appointment,  then,  was  void ;  it 
was  illusory  altogether — only  four  of  the  last  set  could  be  got  to 
attend,  and  they  were  equally  divided ;  so  that  the  persons  oppos- 
ing the  road  had  been  deprived  altogether  of  the  benefit  of  a 
most  important  tribunal,  raised  for  their  protection ;  that  the 
Court  of  Common  Pleas,  under  such  circumstances,  ought  to 
have  set  aside  all  the  proceedings;  and,  having  refused  so  to  do, 
this  court  is  bound  to  do  what  the  court  below  should  have  done. 
The  road  act,  it  is  true,  invests  the  surveyors  and  freeholders 
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with  great  powers,  and  subjects  them  to  little  control;  the 
remedy  of  an  aggrieved  part}T  is  very  narrow  where  the  statute 
is  strictly  pursued ;  but  where  there  is  a  departure  from  its 
provisions,  either  in  the  surveyors,  freeholders,  or  the  county 
court,  there  is  a  want  of  authority,  and  the  power  and  right  of 
this  court  to  see  that  the  statute  is  properly  executed,  and  in 
such  cases  to  give  remedy,  cannot  be  doubted. 

Wall,  contra. 

KIRKPATRICK  C.  J.  The  material  facts  appearing  upon  the 
return  and  the  affidavits  accompanying  the -same,  are  these: — 

In  January  Term,  1822,  application  was'made  to  the  Court  of 
Common  Pleas  of  the  county  of  Monmouth  for  the  appointment 
of  six  surveyors  to  lay  out  a  road  from  Freehold,  in  the  said 
county,  to  Middletown,  describing  particularly  the  beginning 
and  the  ending  of  the  same;  and  six  surveyors  were  accord- 
ingly appointed  in  duo  form  of  law. 

In  April  Term,  1822,  a  return  of  the  said  road  having  been 
previously  made  by  the  said  surveyors,  and  a  caveat  entered  by 
the  prosecutor,  six  freeholders  were  appointed  by  the  court  to 
view  the  said  road,  and  to  certify  whether  they  believed  the 
same  to  be  necessary  or  unnecessary ;  and  of  these  freeholders 
one  John  C.  Vanpelt,  through  whose  land  the  said  road  did 
run,,  was  one. 

In  July  Term,  1822,  the  majority  of  the  said  six  freeholders 
certified  to  the  court,  that  they  believed  the  road  to  be  neces- 
sary. But  inasmuch  as  the  sai4  John  C.  Vanpelt,  through  whoso 
land  the  same  did  run,  was  one  of  the  said  six  freeholders,  and, 
•with  the  five  others,  did  actually  proceed  to  view,  deliberate, 
and  advise  touching  the  same,  though  he  did  not  sign  the  certifi- 
cate, the  court  set  aside  their  said  appointment  of  freeholders  as 
incautiously  made,  and  the  proceedings  and  certificate  by  them 
had  and  returned,  as  unlawful,  inoperative,  and  void. 

In  October  Term,  1822,  the  court  appointed  six  other  free- 
holders to  view  the  same  road,  and  to  certify,  &c. ;  and,  upon 
the  coming  in  of  their  certificate  in  favour  of  the  road,  at  the 
succeeding  term,  they  caused  the  return  to  bo  recorded. 

There  were  also  affidavits  satisfactorily  proving  that  there  was 
great  inaccuracy  in  the  return  itself,  both  in  courses  and  dis- 
tances; in  some  cases  running  wide  of  the  monument  described, 
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and  in  some  others  falling  short  of  it  by  many  chains;  so  that 
the  road  could  not  be  opened  with  any  satisfactory  degree  of 
certainty;  nor  if  opened  could  it  be  maintained  for  any  length 
of  time,  there  being  no  permanent  monuments  intermediate 
between  the  beginning  and  the  end,  by  which  the  several 
reaches  could  be  governed. 

Upon  this  state  of  the  case,  I  am  of  opinion,  that  though  the 
proceedings  and  certificate  of  these  freeholders  are  not  subject 
to  be  reviewed  by  this  court  upon  certiorari,  yet  that  the  pro- 
ceeding of  the  court  below  in  the  appointment  of  such  free- 
holders, and  their  judgment  upon  such  certificate,  are  subject  to 
such  review ;  and  that  this  has  been  the  uniform  construction 
of  this  court  ever  since  the  passing  of  this  act. 

The  design  of  the  act  undoubtedly  is,  to  facilitate  the  laying 
out  of  public  roads,  and  in  so  doing  to  attain  the  greatest  possi- 
ble public  convenience  with  the  least  possible  private  injury. 
Unfortunately  it  is  so  incautiously  drawn,  and  the  terms  of  it  so 
injudiciously  chosen,  that  it  is  extremely  difficult,  if  not  wholly 
impossible,  to  carry  this  design  into  full  effect. 

It  was  intended  that  mere  informalities  and  irregularities,  not 
touching  the  substance  of  the  thing,  should  not  stand  in  the  way 
of  a  fair  execution  of  the  law.  But,  in  order  to  express  this, 
terms  are  used  which  in  their  strict  sense  would  not  only  be 
contradictory  to  one  another,  but  also  subversive  of  the  whole 
scope  of  the  act  itself.  It  is  said,  for  instance,  in  the  seventh 
section,  that  the  Court  of  Common  Pleas  shall  not  set  -aside  the 
proceedings  of  the  surveyors  for  illegality  or  irregularity.  Now 
suppose  the  surveyors  were  to  proceed  without  any  proof  being 
made  to  them,  that  advertisements  of  their  meeting  had  been 
made  and  set  up  according  to  law ;  suppose  they  were  to  make 
their  return  without  a  map  or  draught;  or  without  any  courses 
and  distances ;  or  without  date,  or  the  time  of  opening  the  road  ; 
or  other  material  thing  which  the  law  expressly  requires ;  or 
suppose,  in  this  case,  their  courses  and  distances  would  have 
carried  them  to  Squankum  instead  of  Middletown  ;  or  that  they 
had  laid  the  road  twelve  rods  wide  instead  of  four;  can  it  be 
believed  that  it  was  the  intention  of  the  law  makers  that  such  a 
return  should  be  recorded,  or  such  a  road  opened  ?  Such  a  con- 
struction would  be  nullifying  at  one  stroke  every  provision  of 
the  law.  The  term  illegality  therefore,  in  this  place,  must 
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necessarily  be  restrained  in  its  general  sense,  and  be  taken  to 
mean  illegality  in  matter  of  form  only,  and  not  in  matter  of  sub- 
stance. 

Again,  it  is  said,  in  the  same  section,  that  the  certificate  and 
proceedings  of  the  freeholders  to  be  appointed  upon  caveat  filed 
and  entei'ed  shall  be  binding  and  conclusive  in  all  cases,  and 
shall  not  be  subject  to  appeal  or  certiorari,  or  to  be  set  aside  for 
lack  of  form;  and  further,  that  if  the  said  freeholders  should 
neglect  to  certify  that  the  road  is  unnecessary,  or  should  be 
equally  divided  in  opinion,  then  their  proceedings  shall  be  valid, 
and  the  court  shall  order  the  return  to  be  recorded. 

It  has  been  supposed  by  some,  and  made  aTule  of  practice  in 
some  of  the  courts  that  these  words  preclude  all  manner  of 
inquiry  touching  the  certificate  and  proceedings  of  these  free- 
holders, and  that  unless  they  certify  that  the  road  is  unnecessary, 
let  their  course  of  conduct  be  what  it  may,  let  them  be  sworn 
or  not  sworn,  let  them  view  or  not  view,  certify  or  not  certify, 
let  their  courses  and  distances  lead  to  Squankum  or  Middletown, 
and  their  road  be  twelve  rods  wide  or  one  rod  wide,  the  court 
must  order  the  return  to  be  recorded,  and  the  road  must  be 
opened.  But  I  apprehend  this  is  not  so. 

I  take  the  meaning  of  the  act  to  be,  that  this  certificate  and 
these  proceedings  of  the  freeholders  shall  not  be  subject  to  cer- 
tiorari  at  all,  that  being  a  tedious  and  expensive  remedy ;  that 
they  shall  not  be  subject  to  be  set  aside,  even  in  the  same  court, 
for  lack  of  form  only ;  but  that  for  matter  of  substance  they  may 
be  set  aside,  as  in  all  other  cases  of  a  similar  nature.  In  this  case, 
the  court  below  gave  the  words  that  construction,  and  for  matter 
of  substance,  that  is,  because  one  of  the  freeholders  appointed 
was  an  owner  of  the  land  through  which  the  road  ran,  did  set 
aside  the  certificate  and  proceedings  of  the  freeholders  first 
appointed.  In  this,  in  my  opinion,  they  pursued  their  authority, 
they  did  what  it  was  right  and  incumbent  upon  them  to  do.  It 
would  be  an  absurdity  to  say,  that  the  law  will  compel  a  court 
of  justice  to  curry  into  effect  the  proceedings  of  freeholders 
which  are  directly  subversive  of  the  very  law  they  are  appointed 
to  execute.  If  the  court  below  had  not  set  aside  this  first  ap- 
pointment of  freeholders  and  the  certificate  and  proceedings  by 
them  had  and  made,  this  court,  upon  certiorari,  would  have  cer- 
tainly done  it  for  them. 
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But  having  done  this,  that  court  had  executed  their  authorit}'  ; 
they  had  done  all  that  the  act  authorized  them  to  do  under  such 
circumstances;  they  could  not  take  one  step  farther.  The  ap- 
plication for  freeholders  must,  by  .the  express  words  of  the  act, 
be  made  at  the  term  succeeding  the  entering  of  the  caveat,  and 
the  court  must,  during  the  term  to  which  the  application  is  made, 
appoint  the  freeholders  (Rev.  Laws  648,  sec.  7);  and  here,  upon 
this  subject,  their  power  closes.  They  have  no  authority  to 
appoint  at  any  other  term  or  time ;  they  have  no  authority  to 
appoint  others  if  these  refuse;  so  if  the  first  appointment  be 
set  aside  for  irregularity  or  want  of  caution,  as  was  done  in  this 
case,  or  if  the  certificate  and  proceedings  of  those  appointed, 
when  returned,  be  set  aside  for  error  or  mistake  in  matter  of 
substance,  as  well  they  may,  the  court  can  neither  make  a  new 
appointment  nor  give  time  till  another  term  to  correct  the  error 
or  mistake.  The  act  has  undertaken  positively  to  prescribe  the 
time  when  each  step  in  this  proceeding  shall  be  had,  and  we 
cannot  enlarge  it. 

It  is  greatly  to  be  regretted,  indeed,  that  in  creating  summary 
jurisdictions  of  this  kind,  the  legislature  should  think  it  neces- 
sary to  go  so  far  into  detail,  and  to  prescribe  so  absolutely  the 
modes  and  forms  and  times  of  proceeding,  without  leaving  dis- 
cretionary power  to  the  judicial  tribunals  to  change,  and  alter, 
and  extend  them  according  to  circumstances.  In  the  execution 
of  this  very  act,  how  often,  how  very  often,  have  proceedings 
been  set  aside,  after  great  labour  and  expense,  for  failures  which 
it  was  not  practicable,  in  the  ordinary  course  of  things  to  pre- 
vent, and  which  yet  had  no  bearing  upon  the  substance  of  the 
thing?  This  very  case  might  be  given  as  one  example  of  it. 
But  the  court  cannot  change  the  law.  The  legislature  had  a 
right  to  prescribe  the  time  of  the  appointment  of  freeholders, 
and  they  have  done  it  in  absolute  terms.  An  appointment,  there- 
fore, at  any  other  time  is  wholly  without  authority,  and  void. 

It  has  been  said,  that  this  second  appointment  was  made  upon 
the  motion,  and  of  course  by  the  consent  of  this  prosecutor ;  but 
it  must  be  remembered  that  consent  can  never  give  jurisdiction. 

Upon  the  whole,  then,  I  am  of  opinion  that  the  proceeding  of 
the  court  below  in  the  appointment  of  freeholders  in  the  term 
of  October,  1822,  and  in  making  an  order  to  record  the  return  of 
the  road  in  the  term  of  January,  1823,  upon  their  certificate,  as 


MAT  TEEM,  1824.  219 


State  v.  Conover. 


well  as  the  record  of  that  return,  made  in  pursuance  of  that  order, 
be  vacated,  set  aside,  and  for  nothing  holden. 

EOSSELL  J.  concurred  in  setting  aside  the  proceedings,  upon 
the  ground,  that  the  variance  in  the  courses  and  distances  from 
the  monuments  given  was  such,  that  the  road  never  could  be 
opened  for  uncertainty. 

FORD  J.  thought  that  the  proceedings  were  sufficiently  regu- 
lar, and  that  the  first  freeholders  not  having  certified  that  the 
road  was  unnecessary,  the  return  became  of  itself  a  matter  of 
record,  and  the  road  laid  out  a  lawful  highway. 

CITED  is  State  v.  Scott,  4  Hal.  18.  Liddell  v.  Me  Vickar,  6  Hal.  44.  N.  J.  R. 
R.  &  Tr.  Co.  v.  Suydam,  2  Harr.  25-62.  State  v.  Northrop,  3  Harr. 
273.  State  v.  Heckless,  9  Vr.  396.  State  v.  Bishop,  10  Vr.  231. 


220  NEW  JERSEY  SUPREME  COURT. 


State  v.  Zellers. 


THE  STATE  against  CONRAD  ZELLERS. 

1.  The  common  affidavit  of  the  abfence  of  material  witnesses  is  not  a  suffi- 
cient reason  to  put  off  the  trial  of  an  indictment  for  murder. 

2.  But  connected  with  an  affidavit  of  the  death  of  defendant's  attorney,  so 
recently  before  the  sitting  of  the  court  as  to  render  it  almost  impossible  to  sup- 
ply his  place,  will  be  a  sufficient  ground  for  postponement. 

3.  The  court  will  grant  the  prisoner  permission  to  have  his  witnesses  bound 
in  recognizance  to  appear  and  give  evidence. 

4.  A  juror  cannot,  before  he  is  sworn  on  his  voir  dire  be  asked,  whether  he 
has  formed  and  expressed  an  opinion  as  to  the  guilt  of  the  prisoner?     Query, 
whether  such  question  can  be  asked  at  all  in  this  state  ? 

5.  The  strict  rule  of  practice  is,  that  the  witnesses  on  the  part  of  the  prisoner 
should  not  be  in  court  when  those  on  the  part  of  the  state  are  examined. 

6.  If,  upon  a  cross-examination,  new  and  substantive  matter  is  sought  to  be 
examined  into,  such  evidence  ought  to  be  opened. 

7.  No  man  has  a  right  to  defend  his  property  (other  than  his  dwelling-house) 
agaipst  a  mere  trespasser,  by  making  use  of  a  deadly  weapon. 

8.  Evidence  to  shew  that  the  prisoner  was  in  possession  of  land,  and  that  the 
deceased  was  coming  to  commit  a  trespass  upon  it,  cannot  be  received  in  justifi- 
cation or  excuse  of  the  homicide  committed ;  but  so  far  as  it  goes  to  shew  the 
Btate  of  feeling  of  the  parties  towards  each  other  at  the  time  of  the  act  com- 
mitted, it  may  be  received. 

9.  So,  with  the  same  view,  evidence  may  be  given  of  lawsuits  existing  be- 
tween the  parties;  but  the  court  will  not  enter  into  an  investigation  of  such 
legal  proceedings  to  see  whether  the  suite  were  malicious  or  not. 

10.  Nor  will  the  court  inquire  into  the  title  of  the  land  on  which  the  act  was 
committed,  to  see  whether  it  belonged  to  the  prisoner  or  the  deceased. 

11.  Counsel,  in  opening  a  cause  on  the  part  of  the  defendant,  have  no  right 
to  comment  upon  the  evidence  adduced  upon  the  part  of  the  state,  or  cite  the 
law  applicable  thereto. 

12.  Parol  evidence  of  what  was  sworn  before  the  coroner's  inquest,  and  re- 
duced to  writing  by  him,  cannot  be  received. 

13.  A  conversation  of  deceased  with  a  third  person,  or  acts  of  deceased 
which  never  came  to  the  knowledge  of  the  prisoner,  cannot  be  received  in 
evidence. 

14.  Manslaughter  is  where  a  person  kills  another  upon  a  sudden  transport  of 
passion  or  heat  of  blood  upon  a  reasonable  provocation,  and  without  malice. 

15.  Murder  is  killing  a  reasonable  being  with  malice  aforethought. 

16.  The  law  presumes  all  homicides  to  be  committed  with  malice  aforethought. 

The  defendant  was  indicted  in  the  Hunterdon  Sessions  in 
August,  1823,  for  the  murder  of  one  Zachariah  Flommerfelt, 
esquire.  At  the  Court  of  Oyer  and  Terminer,  in  October  fol- 
lowing, he  was  arraigned  upon  the  indictment  and  pleaded  not 
guilty.  And  a  copy  of  the  indictment  and  of  the  panel  of  the 
jur}T  having  been  delivered  to  him  on  Tuesday,  his  trial  was  set 
down  for  the  Friday  following.  On  Friday  morning  before  the 
jury  were  sworn, 
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Vroom,  on  behalf  of  the  prisoner,  applied  to  the  court  to 
postpone  the  cause  upon  two  grounds  : — 1.  The  absence  of 
three  material  witnesses,  two  of  whom  resided  within  the  state 
and  had  been  served  with  process  of  subpoena,  but  who  were  not 
attending  the  court ;  and  the  other,  John  Zellers,  the  son  of  the 
defendant,  who  resided  in  the  state  of  Pennsylvania,  who  had 
promised  to  attend,  but  who  had  not  yet  arrived.  These  facts 
were  supported  by  affidavits. 

2.  The  death  of  Mr.  Bonnel,  the  prisoner's  attorney,  who  had 
been  relied  upon  to  prepare  and  arrange  the  testimony  necessary 
for  the  prisoner's  defence,  and  which  had  occurred  so  recently 
before  the  setting  of  the  court  tliat  it  was  impossible  that  the 
prisoner  could  supply  his  place. 

.Halstead,  attorney  for  the  state,  said,  that  under  the  circum- 
stances of  the  case  he  did  not  feel  himself  called  upon  to  oppose 
the  application,  if  it  could  be  granted  consistently  with  the  rules 
of  practice  in  cases  of  this  nature. 

FORD  J.  I  protest  against  the  application  of  the  ordinary  rules 
for  the  postponement  of  civil  causes  to  these  high  crimes.  It  is 
of  great  importance  to  the  state  and  to  society  that  the  punish- 
ment should  follow. crime  as  speedily  as  possible.  Wo  cannot 
submit  to  the  idea,  that  in  cases  of  this  nature  a  prisoner  cannot 
be  tried  at  the  first  term,  merely  because  some  of  his  witnesses 
may  happen  to  be  absent.  There  is  a  just  reluctance  on  the  part 
of  this  court  to  postpone  this  cause,  and  were  there  no  other 
grounds  laid  for  the  postponement  except  the  absence  of  the 
witnesses  we  should  order  on  the  cause.  There  ought  to  be 
some  disclosure  made  of  the  facts  which  are  expected  to  be 
proved  by  these  witnesses,  that  the  court  may  judge  of  their 
materiality  before  they  would  listen  to  an  application  of  this 
kind.*  As  to  the  witness  who  resides  in  Pennsylvania,  (John 
Zellers)  he  is  a  relation  of  the  defendant,  and  if  his  staying 
away  will  put  off  the  cause,  it  may  always  be  kept  off. 

But  the  great  and  leading  reason  which  operates  upon  tho 
court,  is  the  lamented  death  of  Mr.  JBonnel,  tho  prisoner's 

*  See  the  case  of  Amasa  Fuller,  (2  Crim.  Rec.  223)  where  a  similar  application 
was  refused  upon  the  ground,  that  the  affidavit  did  not  state  the  facts  the  absent 
witness  was  to  prove. — Also  of  Charles  Radcliff (Fost.  40);  Catharine  Foote  (1 
Grim.  Rec.  70). 
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attorney,  so  recently  before  the  sitting  of  the  court  as  to  render 
it  almost  impossible  to  supply  his  place.  The  defence  of  every 
cause  must  depend  much  upon  the  preparation  and  proper 
arrangement  of  the  testimony  which  is  to  be  brought  forward 
in  support  of  it,  as  this  part  of  the  prisoner's  defence  was 
intrusted  solely  to  Mr.  Sonnet,  of  whose  assistance  he  has  been 
BO  recently  deprived  by  the  hand  of  Providence  5  we  are 
induced,  not  from  any  levity  of  feeling,  but  from  a  sincere 
belief  that  justice  to  the  prisoner  demands  it  to  say,  that  the 
cause  be  postponed  until  the  next  term. 

Cause  adjourned. 

Thereupon  Vroom,  on  the  part  of  the  defendant  applied  to  the 
court  for  permission  to  call  his  witnesses  and  bind  them  in  recog- 
nizances to  appear  at  the  next  term  and  give  evidence,  which 
was  granted ;  the  court  observing,  that  as  the  object  of  the  state 
was  to  do  justice,  and  to  give  the  prisoner  a  full  and  fair  oppor- 
tunity of  investigating  his  cause  and  manifesting  his  innocence, 
it  was  right  that  he  should  have  the  same  means  allowed  him 
of  enforcing  the  attendance  of  his  witnesses,  as  was  allowed  upon 
the  part  of  the  state. 

MAT  OYER  AND  TERMINER,  1824. 

Present — Andrew  Kirkpatrick,  esq.  Chief  Justice,  John  Thomp- 
son, Dennis  Wykoff,  George  Rea,  and  others,  Justices. 

The  prisoner  being  brought  to  the  bar,  and  the  jury  called, 
the  prisoner  challenged  peremptorily  twenty  of  the  jurors. 

Vroom,  of  counsel  with  the  defendant,  asked  one  of  the  jurors, 
if  he  had  not  made  up  and  expressed  an  opinion  as  to  the  guilt 
of  the  prisoner? 

KIRKPATRICK  C.  J.  You  cannot  ask  that  question.  If  you 
mean  to  make  a  challenge  you  must  do  it  in  regular  form,  and 
then  prove  it  in  regular  form:  our  books  know  of  no  other  way. 
What  a  man  says,  not  under  oath,  cannot  be  received  in  any 
form. 

Wall.  Do  we  understand  it  to  be  the  opinion  of  the  court, 
that  we  cannot  interrogate  the  juror  AS  to  his  having  formed  an 
opinion  ; — it  has  been  repeatedly  done. 


MAY  TERM,  1824.  223 


State  v.  Zellers. 


KIRKPATRICK  C.  J.  It  is  true  we  have  slipped  into  the  prac- 
tice, but  on  looking  into  it  I  am  satisfied  it  is  not  the  true  way: 
the  only  proper  way  is,  to  make  the  challenge,  and  then  prove 
it  upon  oath.* 

*  KOTE — I  believe  the  law,  on  examination,  Avill  be  found  to 
be  in  accordance  with  the  opinion  of  the  Chief  Justice ;  for 
though  there  are  some  cases  where-  questions  of  this  kind  have 
been  asked  a  juror,  and  his  answer  taken,  though  not  under 
oath,  yet  I  have  met  with  no  adjudged  case  where,  upon  objec- 
tion made  at  the  time,  and  solemn  argument,  such  question  haa 
been  allowed  to  be  put,  and  the  answer  of  the  juror  (not  under 
oath)  received.  But  there  are  several  decisions  which  establish 
a  contrary  practice.  In  England,  on  the  trial  of  Francis  Francia, 
in  1716,  (6  State  Trials  58)  when  one  of  the  jurbrs  (Sir  Dennis 
I>utry)  was  called,  the  prisoner  observed — "  He  has  had  a 
quarrel  with  me,  and  there  was  a  suit  depending  between  us 
about  seven  years  ago:  and  I  challenge  him  for  cause."  The 
Attorney- General  observed — "He  may  challenge  him  peremp- 
torily if  he  will,  but  if  he  challenge  him  for  cause  he  must  prove 
it."  Prisoner — "Sir  Dennis  will  not  deny  it."  Lord  Chief  Baron 
— "If  you  challenge  him,  you  must  prove  your  challenge.  Do 
you  challenge  him  for  cause,  or  peremptorily?"  Prisoner — 
"For  cause."  Lord  Chief  Baron — "That  which  you  assign 
is  no  cause."  "  Then  Sir  Dennis  was*sworn  upon  a  voir  dire  with 
respect  to  his  freehold,  as  all  the  others  were,  before  they  were 
either  challenged  or  sworn  in  chief"  This  case,  I  think,  shews 
that  the  answer  of  the  juror  himself  was  not  sufficient  proof  of 
the  fact  to  establish  the  challenge.  But  the  case  of  Peter  Cook, 
in  1796  (4  State  Trials  748) ;  same  case  abridged  in  1  Salk. 
153,  and  1  Trials  per  Pais  205,  goes  still  farther,  and  shews  no*, 
only  that  the  answer  of  a  juror  not  under  oath  will  not  be 
received,  but  that  a  juror  would  not  bo  permitted,  even  under 
oath,  to  answer  the  question  put  in  the  case  of  Zellers.  Cook 
offered  to  ask  the  jurors,  in  order  to  challenge  them,  it  they  iiaa 
not  said,  ho  was  guilty  and  ought  to  be  hanged?  El  par  curtail. 
This  is  a  good  cause  of  challenge,  but  then  the  prisoner  ma.in 
prove  it  by  witnesses,  not  out  of  the  mouth  of  the  juryman,  beo 
also  1  Chit.  Cr.  Law  550  -t  3  Sac.  Abr.  E.  12.  766,  same  na«o 
In  Pennsylvania  a  similar  decision  was  made  in  the  case  oi 
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Wall.  We  would,  with  the  permission  of  jour  Honours,  I.K.! 
the  defendant's  witnesses,  and  have  seats  provided  lor  mem  near 
the  bar,  that  there  may  be  no  delay  in  bringing  them  forward 
when  necessary. 

publica  v.  Joseph  Dennie,  4  Yeates  267.  Previous  to  the  jurv 
being  sworn,  the  counsel  for  the  defendant  stated,  that  they  had 
received  information  that  some  of  the  jurors  had  declared  their 
opinion  in  ward  meetings  on  the  present  publication,  and  moved 
the  court  that  the  question  should  be  put  to  them  before  they 
were  sworn.  The  motion  was  opposed  by  the  Attorney-Gen- 
eral, and  the-court  refused  to  put  the  question  to  the  jurors.  In 
New  York,  it  was  decided  by  Golden,  in  the  case  of  .Robert 
Goodwin,  (5  0.  Hall  Rec.  14)  that  jurors  must  answer  questions 
of  this  kind  on  oath.  In  that  case  "Van  Wyck  suggested  to  the 
court,  as  the  case  had  excited  much  interest,  whether  it  would 
not  be  proper  for  the  court  to  ask  the  jurors,  as  they  were 
called,  whether  they  had  formed  an  opinion?"  Price,  of  counsel 
with  the  defendant,  said — "  We  wish  the  'court  would  do  this." 
The  mayor  said — "The  court  wished  to  hear  counsel  on  the 
question,  whether,  as  this  was  a  challenge  to  the  favour,  that 
inquiry  ought  not  to  be  on  oath?  This  course  was  adopted  in 
the  caae  of  Selfridge ;  but  in  the  several  cases  of  Burr  and  Fries 
it  was  not."  Emmet — "We  wish  the  jurors,  as  they  are  called, 
to  be  asked  the  question  on  oath,  but  not  when  the  counsel  on 
either  side  should  be  able  to  prove  facts  sufficient  to  disqualify 
the  juror  by  witnesses."  The  maj-or  delivered  the  opinion  of 
the  court — "that  the  question  should  be  answered  by  the  jurors 
on  oath,  but  not  under  the  qualification  mentioned  by  Mr. 
Emmet."  Upon  that  part  of  the  opinion  of  the  mayor  which 
states,  that  in  the  cases  of  Burr  and  Fries  a  contrary  course  was 
adopted,  I  would  remark,  that  either  his  honour  was  under  a  mis- 
take, or  the  reporter  did  not  correctly  report  his  language.  For 
in  the  oase  of  Fries,  page  177,  it  is  expressly  stated,  that  "  before 
the  jury  were  sworn  in,  they  were  individually  asked  (upon  oath) 
these  questions: — "Are  you  related  to  the  prisoner?"  "Uavo 
you  ever  delivered  an  opinion  as  to  the  guilt  or  innocence  of 
the  prisoner,  or  that  he  ought  to  be  punished?"  And  in  the  case 
of  Burr,  although  the  first  juror  was  permitted  to  answer,  though 
not  under  oath,  without  any  objection  from  the  adverse  counsel, 
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KIRKPATRICK  C.  J.  It  is  not  the  rule,  that  seats  should  be 
provided  for  the  defendant's  witnesses,  that  they  may  hear  the 
witnesses  on  the  part  of  the  state.  The  strict  rule  is,  that  they 
should  be  out  of  court. 

Wall  I  know  of  no  rule  to  that  effect. 

yet  the  second  juror,  though  challenged  for  the  same  cause,  was 
examined  upon  his  voir  dire,  whether  he  had  formed  an  opinion, 
It  is  true  that  the  rest  of  the  jurors  were  not  put  upon  oath  when 
the  same  questions  were  put  to  them,  but  it  was  evidently  be- 
cause no  objection  was  made  to  this  course  of  proceeding:  and 
therefore  this  case  cannot  be  considered  as  an  authority  for  dis- 
pensing with  the  oath.  In  the  case  of  Milligan  <fc  Wdchman 
(6  City  Hall  Rec.  68)  and  Mary  Rileijs  case,  (1  Ibid.  23) 
though  it  does  not  appear  in  the  context  of  the  reports  whether 
the  jurors  were  put  upon  their  voir  dire  or  not,  yet  it  is  evident 
from  the  note  of  the  contents  prefixed  to  the  case  by  the  reporter, 
that  he  understood  that  to  be  the  fact.  And  he  further  says, 
in  a  note  to  the  case  of  Goodwin,  (5  City  Hall  Rec.  52)  "that 
a  juror,  when  inquired  of  by  the  court  whether  he  has  expressed 
an  opinion,  must  answer  under  oath."  The  only  case  in  which 
the  point  was  fairly  before  the  court,  and  which  appears  to 
sanction  a  contrary  practice,  is  a  recent  decision  of  Judge  Story 
in  the  case  of  the  United  States  v.  Cornell,  (2  Mason's  Rep.  106) 
and  which  certainly,  as  far  as  it  goes,  is  (from  the  respectability 
of  the  judge  who  decided  it)  entitled  to  great  weight.  In  that 
case,  the  defendant  having  been  convicted  of  murder,  a  motion 
was  made  for  a  new  trial,  and  one  of  the  grounds  relied  on  was, 
"that  the  court  did  set  aside  two  jurors  who  were  summoned  in 
said  cause,  upon  said  jurors  expressing,  without  being  under  oath 
or  affirmation,  that  they  had  conscientious  scruples  against  sitting 
as  jurors,  and  without  said  jurors  being  challenged  either  by  tho 
gaid  Cornell  or  the  district  attorney."  In* speaking  of  this  reason, 
Judge  Story  says — "  Tho  objection,  however,  affects  to  place 
some  reliance  upon  the  fact,  that  the  jurors  were  not  sworn  or 
affirmed  to  the  truth  of  their  statements.  But  this  was  surely 
unnecessary  where  no  doubt  was  entertained  of  their  perfect 
veracity.  I  agree  with  the  doctrine  laid  down  in  tho  book  cited 
by  the  prisoner's  counsel,  that  where  the  jurors  challenge  them- 
TOL.  II.  P 
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K.IRKPATRICK  C.  J.  "We  have  often  made  rules  to  that  effect, 
to  prevent  their  hearing  what  the  other  witnesses  detail  in  their 
evidence,  for  the  less  a  witness  bears  of  another's  testimony  the 
more  likely  is  he  to  declare  his  own  knowledge  simply  and  un- 
biassed. 

selves  they  may  be  sworn  to  the  truth  of  their  asseverations.  1 
Chit.  Grim.  Law  548.  But  when  these  are  undoubted,  of  what 
use  can  it  be  to  make  assurance  doubly  sure?  I  may  add,  that 
in  all  the  courts  of  New  England  where  I  have  seen  practice, 
the  course  pursued  on  this  occasion  has  been  uniformly  adopted. 
I  do  not  deny  that  the  facts  to  establish  a  lawful  challenge  to  tho 
polls  may  be  ascertained  by  triors,  according  to  the  course  of 
the  common  law;  all  I  assert  is,  that  it  is  not  the  usual  or  neces- 
sary mode  with  us  :  and,  least  of  all,  is  it  proper  where  the 
facts  are  not  disputed,  and  the  cause  of  challenge  is  apparent  and 
admitted,  and  resolves  itself  into  a  mere  point  of  law."  This  is 
a  case  where  the  juror  challenges  himself,  and  assigns  a  cause 
which  is  admitted  by  both  parties,  and  therefore  differs  materi- 
ally from  a  case  where  a  part}"  challenges  and  seeks  to  sustain 
his  challenge  by  the  word  of  the  juror,  without  oath,  or  where 
he  asks  the  question  with  a  view  to  found  a  challenge  upon  it. 
The  great  point,  however,  of  the  objection  in  the  case  of  United 
States  v.  Cornell  appears  to  be,  that  the  court  set  the  jurors 
aside  upon  their  own  mere  motion,  without  appointing  triors  to 
determine  the  truth  of  the  challenge.  As  far  as  it  may  be  con- 
sidered an  authority  upon  that  point,  it  comes  in  collision  with 
the  case  of  Den  v.  Pissant  and  JJardner,  (1  Coxe's  Eep.  39) 
where  it  was  decided  that  a  juror  had  no  right  to  challenge  him- 
self. Besides,  Judge  Story  appears  to  rest  his  opinion  pretty 
much  upon  the  course  of  practice  in  the  courts  of  New  England. 
That  the  practice  in  New  England  is  as  laid  down,  the 
general  accuracy  of  the  learned  judge  who  states  it  will 
not  permit  me  to  doubt,  although  I  can  find  no  adjudicated 
case  in  any  of  the  New  England  reports  which  sanction  it,  and 
although  I  should  have  been  led  by  the  case  of  Jeffries  et  al.  v. 
Randall  (14  Mass.  205)  to  a  contrary  opinion,  as  it  regarded 
the  practice  in  the  state  of  Massachusetts:  but,  however  that 
may  be,  a  mere  course  of  practice,  where  matters  may  have 
passed  sub  silentio,  although  sufficient  in  New  England  to  war- 
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W.  Halsted,  attorney  for  the  state,  opended  the  indictment  on 
the  part  of  the  state.  1.  He  lamented  the  disagreeable  task  which 
had  been  imposed  upon  him,  but  assured  the  jury  he  should 
endeavour  to  perform  it  in  a  candid  and  conscientious  manner. 

rant  the  judge,  under  the  circumstances  of  that  case,  in  refusing 
a  new  trial,  is  not,  in  my  apprehension,  sufficient  to  overturn  the 
settled  decisions  already  cited  upon  this  subject. 

Since  writing  this  note,  I  have  met  with  the  case  of  the  King 
v.  Edmonds  et  al.  decided  in  England  in  1821,  (4  Barn,  and  Aid. 
471)  where  the  subject  came  under  consideration  of  the  Court  of 
King's  Bench,  and  in  which  Chief  Justice  Abbott  fully  sustains  the 
opinion  of  Chief  Justice  Kirkpatrick  on  this  point.  In  that  case 
there  was  a  challenge  made  to  one  of  the  jurors  on  the  ground  of 
opinions  supposed  to  have  been  expressed  by  him  hostile  to  the 
defendants  and  their  cause.  There  was  no  offer  to  prove  such  an 
expression  by  any  extrinsic  evidence;  but  it  was  proposed  to 
obtain  the  proof  by  questions  put  to  the  jurors  themselves.  The 
Lord  Chief  Baron,  who  tried  the  cause,  refusqd  to  allow  such 
questions  answered.  And,  upon  a  motion  for  a  new  trial,  this 
refusal  was  one  of  the  reasons  relied  upon.  The  Lord  Chief 
Justice  Abbott,  in  delivering  the  opinion  of  the  court,  said — 
"  That  in  our  opinion  the  Lord  Chief  Baron  was  right  in  the 
refusal."  He  then  goes  over  the  old  authorities  upon  the 
subject,  and  concludes  by  saying — "These  ancient  authorities 
shew  that  expressions  used  by  a  juryman  are  not  a  cause  of  chal- 
lenge, unless  they  are  referred  to  something  of  personal  ill  will 
towards  the  party  challenging;  and  also,  that  the  juryman  him- 
self is  not  to  be  sworn  where  the  cause  of  challenge  tends  to  his 
dishonour:  and  to  be  sure  it  is  a  very  dishonourable  thing  fora 
man  to  express  ill  will  towards  a  person  accused  of  a  crime,  in 
regard  to  the  matter  of  his  accusation.  And  accordingly  we  find 
it  established  in  later  times,  namely  at  the  trial  of  Ptter  Cook, 
(13  State  Trials,  Howell)  in  the  eighth  of  King  William  the 
third,  that  such  questions  are  not  to  be  put  to  the  juror  himself. 
So  that  all  the  authority  in  the  law,  on  this  head,  is  against  the 
defendants,  and  shews  that  the  refusal  of  the  Lord  Chief  Baron 
to  allow  the  proposed  questions  to  bo  answered  by  the  special 
juror  was  most  proper  and  agreeable  to  law."  Soo  tho  case 
reported  in  Eng.  Com.  Law  Rep.  491,  502. 
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2.  He  adverted  to  the  highly  interesting  and  responsible  duties 
of  the  jurors,  considered  in  relation  to  the  community,  and  to 
the  unfortunate  prisoner  at  the  bar,  and  exhorted  them  to  dis- 
charge their  duty  firmly,  uninfluenced  either  by  a  sense  of 
indignation  for  the  crime  on  the  one  hand,  or  of  pity  for  the 
prisoner  on  the  other.  3.  He  depicted  the  enormity  of  the 
crime  in  a  moral  view,  and  its  fatal  consequences  to  civil  society. 
4.  He  explained  the  nature  of  the  crime,  as  understood  and 
defined  in  our  law  books.  5.  He  briefly  stated  the  facts  connec- 
ted with  the  unfortunate  transaction  which  he  intended  to  prove. 
6.  He  read  the  indictment. 

William  Hoffman  was  then  produced  as  a  witness  on  the  part 
of  the  state,  who  swore,  that  he  lived  with  Flommerfelt  (the  de- 
ceased) at  the  time  of  his  death  ;  that  early  in  the  morning  of  the 
14th  of  May,  1823,  Flommerfelt  came  to  the  barn  where  wit- 
ness was  working,  and  told  him  that  Zellers  had  gone  up  to  the 
field  with  bis  gun,  and  that  witness  must  go  with  him  and  try  to 
get  the  gun  away  from  him;  witness  went  with  the  deceased  ; 
when  the}'  came  opposite  to  where  Zellers  was,  they  stopped  in 
the  road,  and  Flommerfelt  said  to  Zellers,  "good  morning  Zel- 
lers;" Zellers  replied,  "good  morning;"  Flommerfelt  then  asked 
Zellers,  what  he  was  making  fence  upon  his  possession  for; 
Zellers  said  it  was  his  own,  and  told  him  if  he  came  on  it  ho 
•would  shoot  him;  Zellers  then  cocked  his  gun,  and  as  Flom- 
merfelt was  going  towards  him  with  a  very  quick  step,  setting 
one  foot  over  the  fence,  which  separated  the  road  from  the  field 
•where  Zellers  was,  the  gun  was  discharged ;  Flommerfelt  sag- 
ged down,  with  his  right  band  on  his  right  knee,  and,  pitching 
forward,  seized  the  gun  with  his  left,  and  held  it  a  short  time; 
witness  asked  him  if  he  was  hurt,  and  he  said  he  was;  Flom- 
merfelt let  loose  of  the  muzzle  of  the  gun  and  wheeled  about  on 
his  left,  holding  his  right  hand  upon  his  right  knee,  and  very 
much  bent,  and  got  over  the  fence,  and  then  fell  down  on  the 
bank  of  the  road  ;  witness  then  caught  Zellers,  and  cried  mur- 
der, as  hard  as  he  could ;  while  he  was  holding  Zellers,  he  told 
his  boy  to  take  a  stick  and  knock  witness'  brains  out;  the  boy 
came  towards  witness  with  a  stick,  but  did  not  strike  him ; 
then  David  Neighbour,  William  Johnson,  and  David  Neigh- 
bour's brother  came  to  him,  and  the  rest  of  David  Neighbour's 
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hands;  they  then  tied  Zellers  with  a  rope,  which  witness  saw 
Flommerfelt  have  in  his  pocket. 

The  witness,  being  cross-examined  on  the  part  of  the  defend- 
ant, said,  when  he  started  from  the  barn  it  might  have  been 
near  sunrise;  witness  had  been  at  work  in  the  barn;  Flommer- 
felt did  not  say  that  he  wanted  witness  to  assist  him;  the  barn 
is  pretty  near  in  the  direction  between  the  house  and  the  place 
where  Zellers  was  at  work,  although  the  barn  stands  farther 
from  the  road  than  the  house;  witness  did  know  that  Flommer- 
felt got  the  rope  at  the  barn ;  he  was  frightened,  and  cannot 
tell  exactly  what  kind  of  a  rope  it  was;  could  not  state  where 
Flommerfelt  got  the  rope  from ;  saw  the  rope  in  his  pocket,  the 
end  of  the  rope  hung  out ;  saw  Flommerfelt  have  a  rope  with 
him  on  the  Saturday  before;  Zellers'  wile  and  his  girls  were  in 
the  field  on  the  Saturday  before,  when  Flommerfelt  went  up  to 
the  field  to  them,  witness  went  with  him ;  Flommerfelt  did  not 
tell  witness  what  was  his  object  in  taking  the  rope  on  Satui'day ; 
he  made  no  use  of  it  that  witness  saw ;  the  women  were  making 
fence,  and  Flommerfelt  ordered  them  away ;  did  not  pursue  them; 
ho  catched  hold  of  the  old  woman  and  ordered  her  out  of  the 
field,  and  she  fell  right  down,  and  then  he  took  hold  of  her  arm 
and  pulled  her  over  the  rails  which  lay  on  the  ground,  and  took 
her  out  into  the  road,  and  left  her  in  the  waggon  track. 

Scott,  on  the  part  of  tho  state,  objected,  that  this  testimony 
was  not  properly  a  cross-examination,  but  was  merely  new 
affirmative  and  substantive  matter,  and  that  tho  defendant 
ought  not  to  inquire  into  it  without  opening  it. 

Vroom.  Wo  have  a  right,  upon  the  cross-examination,  to 
examine  into  any  facts  to  disprove  tho  opening  made  by  state's 
attorney. 

KIRKPATRICK  C.  J.  Even  upon  a  cross-examination,  if  you 
examine  into  a  substantive  independent  matter,  you  must  open 
it:  and  tho  opening  of  tho  attorney  on  tho  part  of  the  state 
cannot  alter  it. 

Vroom.  We  intend  to  prove  that  tho  defendant  was  in  pos- 
session, and  the  evidence  is  offered  to  make  out  that  fact;  and 
further,  it  is  offered  to  shew  that  Flommerfelt  treated  tho  wife 
and  daughters  of  Zellers  in  a  cruel  and  brutal  manner,  in  order 
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to  shew  the  state  of  irritated  feeling  and  provocation  under 
which  the  defendant  acted. 

Scott  objected  as  to  that  part  which  relates  to  the  possession, 
because  no  man  had  a  right  to  defend  his  property  (other  than 
his  house)  by  making  use  of  a  deadly  weapon  (4  Mass.  Sep. 
396) ;  and  as  to  his  treating  the  wife  in  a  brutal  and  barbarous 
manner  on  Saturday,  it  could  not  extenuate  the  act  committed 
on  the  subsequent  Wednesday. 

Vroom.  We  have  a  right  to  shew  in  what  manner  he  sought 
to  obtain  the  possession.  The  transaction  offered  in  evidence 
took  place  on  Saturday,  and  the  offence  was  committed  on  the 
Wednesday  following :  and  that  this  old  man  was  authorized  to 
defend  his  possession  by  force,  and  to  defend  his  person  against 
a  person  whom  he  might  believe  (from  the  treatment  his  wife 
and  daughters  had  received)  was  coming  to  do  him  some  per- 
sonal injury. 

KIRKPATRICK  C.  J.  It  can  never  be  set  up,  that  the  mere 
trespass  can  excuse  him.  No  man  can  defend  his  property 
(other  than  his  dwelling-house)  from  a  trespasser,  by  making  use 
of  a  deadly  weapon.  But  inasmuch  as  the  distinction  between 
murder  and  manslaughter  depends  upon  the  impulse  of  the 
mind  with  which  the  act  was  committed,  every  circumstance 
which  goes  to  shew  the  feelings  of  the  parties  towards  each  other 
may  be  proper.  That  temper,  which  at  one  time  might  not  bo 
excited,  might,  under  the  excitement  of  other  circumstances,  be 
more  easily  roused,  and  therefore  it  may  be  received  by  the 
jurj',  to  shew  the  state  of  mind  of  the  parties. 

Examination  proceeded. 

Hoffman.  Rather  thinks  Flommerfelt  took  hold  of  one  of  the 
girls;  Flommerfelt  did  not  chase  her  a  considerable  distance 
before  he  got  hold  of  her;  when  the  old  woman  was  released,  the 
girls  were  by  her;  Flommerfelt  was  in  the  field,  and  walked 
down  part  of  the  way  after  the  old  woman  and  girls;  the  old 
woman  cried  murder;  witness  does  not  know  who  carried  the 
rails  there  to  make  the  fence;  thinks  the  women  folks  must 
have  done  it;  Flommerfelt  said  that  the  women  were  making 
fence;  did  not  tell  witness  what  he  wanted  witness  to  go 
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with  him  to  the  field  for;  after  he  drove  them  out,  witness 
came  home;  Flommerfelt  did  not  drag  the  old  woman  as  far 
as  across  this  room  ;  had  no  conversation  with  Flommerfelt  why 
he  took  the  rope  at  the  time;  Flommerfelt  never  made  any  use 
of  the  rope;  he  had  it  in  his  hand ;  ho  did  not  throw  the  rope 
over  one  of  them,  and  pull  her  out  with  it ;  the  rope  looked  like 
a  line  or  halter ;  Flommerfelt  got  the  rope  going  up  to  the  field ; 
when  the  gun  went  off  the  witness  was  in  the  road,  and  Flom- 
merfelt was  right  hefore  him;  there  were  two  or  three  rails  in 
the  fence  that  Flommerfelt  got  over;  when  Flommerfelt  began 
to  advance  with  a  quick  step  he  was  right  on  the  bank  near  the 
fence ;  Zellers  was  five  or  six  paces  from  the  fence  when  he  told 
him  to  stay  off;  Zellers  stood  still;  after  Flommerfelt  was  shot, 
he  pitched  over  the  fence  towards  Zellers,  and  clapped  his  hand 
on  his  knee,  sagged  down,  and  advanced  two  or  three  steps  with 
his  hand  on  his  knee ;  witness  told  David  Neighbour  of  the  ropo 
being  in  Flommerfelt's  pocket;  Flommerfelt  made  use  of  no 
more  force  than  was  necessary  to  remove  the  old  woman  from 
the  possession. 

David  Neighbour,  examined  on  the  part  of  the  state.  I  was 
in  my  house,  that  I  had  been  building,  at  the  distance  of  two 
hundred  yards  from  the  place  where  Flommerfelt  was  killed; 
shortly  after  sunrise,  there  was  nothing  to  obstruct  my  view,  I 
looked  down  the  road,  and  saw  Zellers,  and  some  one  with  him, 
coming  to  the  place  where  the  affair  happened;  and  imme- 
diately saw  Flommerfelt  standing  about  the  middle  of  the  road  ; 
stood  long  enough  to  exchange  a  word  or  two,  then  saw  Flom- 
merfelt advance  on  a  very  quick  step  towards  the  fence  which  was 
between  him  and  Zcllers;  about  the  time  that  Flommerfelt  was  by 
the  fence,  saw  the  smoke  of  the  powder  over  him,  and  heard  tho 
report  of  the  gun  ;  saw  Flommerfelt  yet  advance ;  then  started  to 
go  down  from  tho  house,  and,  after  ho  started,  met  some  of  tho 
workmen,  and  told  them  to  go  with  him;  when  arrived  at  the 
place  found  F.lommerfelt  lying  on  the  bank  of  tho  road  side, 
\viih  his  face  close  to  the  ground;  called  to  him,  and  he  gave  no 
answer;  at  this  time  William  Hoffman  was  calling  for  assistance 
to  help  to  secure  Zellcrs;  went  to  Hoffman  and  Zellers;  Zellers 
was  laying  on  the  ground,  and  Hoffman  had  hold  of  him  ;  Zel- 
lcrs clasped  tho  gun  in  his  arms;  witness  took  it  away  from  him; 
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Jesse  Zellers  took  hold  of  the  gun  as  if  he  wanted  it;  told  him 
to  let  it  alone ;  went  to  Zellers ;  somebody  said  there  was  a  rope 
in  Flommerfelt's  pocket  j  looked  and  saw  the  end  hanging  out; 
took  it  out  and  handed  it  to  the  person  ;  Flommerfelt  lived  about 
three  quarters  of  an  hour  from  the  time  of  the  shot ;  it  was  an 
hour  before  the  physician,  Dr.  Sherwood,  arrived,  and  he  was 
then  dead  ;  this  transaction  took  place  in  the  township  of  Leba- 
non, on  the  14th  of  May,  1823;  the  rope  was  about  five  feet  in 
length,  similar  to  those  which  farmers  make  for  halters,  near 
half  an  inch  in  diameter. 

Cross-examined  by  defendant's  counsel — said,  he  kept  his  eye 
steadily  upon  Flommerfelt  from  the  time  he  saw  him;  there  was 
nothing  to  obstruct  his  view  ;  thinks  Benjamin  Fritts  was  stand- 
ing about  ten  feet  to  the  east,  or  left  of  him ;  has  no  recollection 
of  seeing  Flommerfelt  advance  more  than  one  or  two  steps  after 
he  was  shot;  Fritts  staid  a  little  behind  witness;  witness  was 
there  first;  Flommerfelt  did  not  speak;  he  made  some  noiso 
which  he  did  not  understand  ;  Zellers  was  on  the  ground  ;  heard 
Flommerfelt  speak  of  driving  out  of  the  field  the  old  woman; 
but  does  not  recollect  being  present  when  Flommerfelt  came 
down  to  witness'  house  on  Saturday;  did  not  examine  to  seo 
•whether  there  was  any  blood  in  the  field;  has  a  recollection 
that  Flommerfelt  sagged  down  after  the  gun  went  off,  and  that 
he  appeared  to  be  moving  in  the  same  direction. 

Dr.  Ebenezer  K.  Sherwood.  Was  called  on  the  14th  of  May 
to  visit  Flommerfelt  as  a  physician,  and  repaired  to  the  house; 
when  he  came  to  the  door  be  was  dead ;  he  went  to  the  room 
where  he  lay;  looked  at  the  wound;  the  contents  of  the  gun 
had  gone  into  the  thorax,  between  the  third  and  fourth  ribs ;  there 
did  not  appear  to  be  a  great  deal  of  blood ;  it  had  ran  down  his 
clothes ;  did  not  examine  the  depth  of  the  wound ;  it  was  a  ragged 
wound,  the  orifice  was  as  large  as  a  quarter  of  a  dollar ;  it  ap- 
peared as  if  the  whole  charge  of  the  gun  had  lodged  in  his  back; 
saw  Zellers;  he  was  in  the  chamber  over  the  deceased,  and 
found  him  there  with  his  hands  tied  by  a  rope  to  the  rafters ; 
as  witness  came  into  the  chamber,  he  asked  him  what  he 
had  been  about;  he  made  no  reply;  witness  then  said,  I  think 
1  you  have  committed  a  crime  which  you  are  sorry  for;  he  re- 
plied that  he  was  not;  asked  him  again  whether  it  could  be  pos- 
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sible  that  he  was  not  sorry;  he  replied  again,  that  he  was  not 
sorry,  but  if  he  was,  it  was  but  precious  little  ;  witness  informed 
him,  that  from  the  appearance  of  the  wound,  that  he  calculated 
to  kill  him,  and  that  he  had  shot  him  with  a  ball ;  he  said  he  had 
not  shot  him  with  a  ball ;  then,  witness  said,  he  must  have  shot 
with  a  bullet;  he  said  he  had  not;  witness  then  asked  him  with 
what  he  had  shot  him  ;  he  said  with  common  hunter's  shot;  wit- 
ness is  not  so  positive,  but  rather  thinks  that  he  did  say  that  he 
meant  to  kill  him. 

Cross-examined — the  wound  was  on  the  left  side ;  when  he 
first  went  up  into  the  chamber  where  Zellers  was,  there  was  a 
young  man  setting  there;  there  wa.s  so  much  lamentation  in  the 
house  that  he  thought  it  could  nbt  be  in  humanity  not  to  be 
sorry  for  the  act;  Zellers  said  that  he  had  shot  him  higher  than 
ho  meant  to  shoot  him,  he  said  that  Flommerfelt  had  hold  of  the 
gun  when  it  went  off;  ho  did  not  say  that.  Jie  did  not  mean  to 
kill. 

Peter  Hcndershot,  sworn  on  the  part  of  the  state — heard  Zel- 
lers say,  last  April  two  years  ago,  at  the  time  Flommerfelt  was 
sowing  clover  seed  on  a  piece  of  grain  in  the  field  which  Zellers 
had  given  up  to  Flommerfelt,  that  if  he  did  not  stay  off  his  pos- 
session he  would  go  homo  and  get  his  gun,  and  shoot  his  d — d 
soul  out  of  his  body ;  Zellers  forbid  Flommerfelt  from  sowing 
the  grain,  but  Flommerfelt  told  him  to  go  about  his  business, 
for  he  had  given  him  leave  to  sow  it  once,  and  that  was  enough; 
Zellers  told  Flommerielt  that  he  would  not  agree  to  what  he  had 
agreed  before,  and  that  he  would  not  give  up  possession  until 
the  court  decided  it,  and  then  ho  would;  when  Zellers  said  he 
would  shoot  Flommerfelt,  he  spoke  in  a  passion;  Flommerfelt 
sent  witness  to  Zellers  to  ask  him  if  ho  might  sow  the  grain,  tho 
morning  before,  and  ho  said  ho  might  sow  it,  as  it  would  not  hurt 
the  rye;  witness  worked  with  Flommerfelt  at  tho  time;  Flom- 
merfelt hauled  rails  off  of  Zellers'  land  after  Flommerfelt  had 
purchased  it  at  sheriff's  sale,  but  did  not  know  whether  Zcllers 
had  given  up  tho  possession  of  tho  woods  to  Flommerfelt  at  this 
time  ;  Flommerfelt  also  made  a  frolic  and  hauled  the  wood  ;  Zel- 
lers came  and  forbid  them  taking  tho  wood  out;  Flommerfelt  told 
them  to  go  on,  and  ho  would  bear  them  harmless,  and  ordered 
Zellers  to  go  away — this  was  tho  fall  of  1822,  after  tho  place 
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was  sold;  witness  was  ordered  by  Flommerfelt,  in  the  summer 
after  the  sale  of  Zellers'  land,  to  drive  the  cows  of  the  deceased 
over  the  river,  by  the  door  of  Zellers;  Zellers  met  him  and 
ordered  him  back  ;  he  then  went  up  to  the  eon  of  the  deceased, 
and  told  him  if  he  did  not  go  back  he  would  knock  his  brains 
out;  Flommerfelt  them  came  up,  and  Zellers  threw  a  stone  at 
him;  deceased  then  threw  Zellers  down  and  choaked  him,  and 
made  him  promise  not  to  throw  another  stone  at  him  ;  the  land 
over  the  river,  where  they  were  driving  the  cattle,  belonged  part 
to  Zellers  and  part  to  Flommerfelt,  and  was  thrown  open  as  a 
common ;  pretty  shortly  after  Flommerfelt  came  back  from 
Flemington,  he  began  to  plough  the  buckwheat  field  ;  Zellers 
forbid  him,  and  Zellers  went , on  to  plough  himself;  then  Flom- 
merfelt commenced  in  another  part  of  the  field,  and  ploughed 
the  whole  of  the  field,  except  a  little  piece ;  then  Zellers  went 
and  sowed  it  with  buckwheat;  Flommerfelt  was  killed  in  the 
field  which  he  had  ploughed  ;  witness  had  a  conversation  with 
Zellers  the  morning  he  killed  Flommerfelt,  and  told  him  his 
word' had  come  to  pass;  he  said  that  it  had. 

John  Anderson,  examined  on  the  part  of  the  state,  said — that 
on  the  morning  of  the  transaction  he  came  to  the  house  of  Flom- 
merfelt ;  Flommerfelt  was  then  laid  out ;  that  he  went  up  to  Zel- 
lers, and  asked  him  how  this  misfortune  happened  ;  he  answered, 
that  Flommerfelt  came  and  got  upon  the  gun,  and  I  pulled,  and 
he  pulled,  and  she  goes  off;  I  asked  the  old  man  if  .he  was  not 
sorry  ;  he  said  he  was  not  sorry,  for  now  he  lets  me  alone  ;  there 
had  been  lawsuits  before  witness,  in  one  of  which  he,  Flommer- 
felt, had  recovered  judgment  in  the  spring  of  1822;  Zellers  was 
put  in  gaol  by  virtue  of  an  execution  issued  upon  that  judgment, 
and  witness  understood  that  Zellers  was  released  from  gaol  upon 
an  agreement  to  give  up  the  possession  of  two  of  the  fields  in 
dispute  to  Flommerfelt;  it  was  upon  one  of  the  fields  agreed  to 
be  given  up  that  Flommerfelt  was  shot. 

Vroom  asked  the  witness  what  the  suit  was  brought  for. 

KIRKPATEICK  C.  J.  Can  we  go  into  an  investigation  of  all  the 
legal  proceedings  between  these  parties? 

Vroom  said,  he  wished  to  shew  that  the  suit  was  unjust  and 
malicious;  and  that  while  the  prisoner  was  in  gaol  by  virtue  of 
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that  judgment,  and  under  duress,  that  he,  in  order  to  release  him- 
self from  gaol,  made  the  agreement  to  give  up  the  two  fields. 

KIRKPATRICK  C.  J.  You  cannot  go  into  the  fact  of  proving 
that  the  suit  was  malicious;  but  may  shew,  that  if  there  was 
any  arrangement,  it  was  while  the  party  was  in  gaol  and  under 
duress  of  imprisonment. 

Examination  of  Anderson  proceeded. — Heard  Flommerfelt  say 
that  he  felt  sorry  for  the  old  man,  and  that  he  had  tried  to  com- 
promise the  thing;  the  amount  of  the  judgment  was  paid  by 
Zellers  agreeing  to  give  up  the  two  fields  spoken  of. 

John  Lance,  sworn,  said  ho  heard  Zellers  say  that  he  was  not 
sorry  for  what  he  had  done;  that  Thomas  Force  had  given  him 
the  gun,  and  told  him  to  shoot  Fiommerfolt  in  the  legs ;  witness 
was  present  when  Peter  Hendershot  told  Zellers,  that  he  had 
now  done  what  he  had  said  (a  year  ago)  he  would  do,  he  had 
shot  Flommerfelt;  Zellers  replied  yes;  witness  heard  Flommer- 
felt say,  that  instead  of  $1700,  the  amount  he  had  paid  for  the 
place,  he  would  make  the  sum  §2000,  and  pay  that  sum  to  Zellers 
if  he  would  give  up  the  possession,  rather  than  send  him  to  gaol; 
that  witness  communicated  this  to  Zellers,  but  ho  said  he  could 
not  do  it  till  he  saw  particular  persons. 

William  H.  Yauger,  being  sworn,  said,  that  about  July,  1822, 
he  met  Zellers  with  a  gun  in  his  hand,  and  asked  him  if  he  was 
going  a  hunting;  he  answered  he  must  shoot  his  way;  witness 
told  him  not  to  shoot  any  person,  and  he  said  ho  would  not — 
also  said  that  bo  had  borrowed  the  gun  of  Thomas  Force. 

Gabriel  Hough,  the  gaoler,  being  sworn,  said,  that  while  Zcllera 
was  in  gaol,  Flommerfelt  went  into  gaol  to  see  him,  and  while 
there,  some  agreement  was  made,  in  pursuance  of  which  Flom- 
merfelt receipted  the  execution,  and  took  Zellcrs  out  of  gaol,  and 
they  went  away  together;  the  receipt  was  written  in  one  of  tho 
outer  apartments,  and  not  within  tho  gaol,  John  Filmly  was 
present;  Zellers  was  at  tho  same  time  confined  on  a  state's  war- 
rant, from  which  ho  was  discharged  at  the  same  time. 

Tho  counsel  on  behalf  of  tho  state  then  offered  in  evidence 
the  sheriff's  deed  to  Flommerfelt  for  tho  property  on  which 
Flommerfelt  was  shot. 
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KIRKPATRICK  C.  J.  said,  that  cannot  be  received,  as  we  cannot 
inquire  into  the  title  in  this  suit. 

The  cause  was  then  rested  on  the  part  of  the  state. 

Clark  opened  the  defence  on  the  part  of  the  prisoner,  and,  in 
the  course  of  his  opening,  began  to  cite  law  to  shew  that  the 
offence  amounted  only  to  excusable  homicide,  or,  at  most,  to 
manslaughter, — when 

Hoisted  objected,  that  the  course  which  the  opening  counsel 
was  pursuing  was  irregular,  and  observed,  that  counsel,  in  open- 
ing a  cause  had  no  right  to  read  the  law  applicable  to  the  case 
made  out  by  their  adversary,  or  to  comment  upon  the  facts 
which  ho  had  proved,  but  that  he  ought  to  confine  himself 
strictly  to  opening  his  facts. 

KIRKPATRICK  C.  J.    That  is  undoubtedly  the  proper  course. 

Benjamin  Fritz,  being  sworn  on  the  part  of  the  defendant, 
said,  that  on  the  Saturday  before  the  deceased  was  shot  he  saw 
two  of  Zellers1  girls  carrying  rails  towards  the  field  where  Flom- 
merfelt  was  killed,  and  shortly  afterwards  he  saw  Flommcrfelt 
and  a  man  with  him,  and  heard  the  cry  of  murder,  and  saw 
Flommerfelt  chase  the  girls  and  catch  one  of  them,  and  lead  her 
out  of  the  field,  and  soon  after  saw  the  girls  going  down  the 
road,  and  Flommerfelt,  in  the  field,  walking  after  them  ;  that  on 
the  day  Flommerfelt  was  killed  witness  was  on  the  scaffold  at 
David  Neighbour's  house  soon  after  sunrise,  and  while  there, 
he  heard  the  report  of  a  gun,  and  saw  David  Neighbour  run 
down  from  the  -scaffold  of  the  house  and  go  to  the  place  from 
whence  the  report  proceeded,  and  witness  followed  after  him; 
when  witness  got  there  Zellers  was  tied ;  ho  saw  some  blood  in 
the  field,  four  paces  from  the  fence.  Witness  further  said,  that 
he  saw  Flommerfelt  fall,  and  that  ho  was  on  the  road  side  of 
the  fence  when  he  fell.  Witness  was  one  of  the  jurors  on  the 
coroner's  inquest;  says  that  Hoffman  was  sworn  before  the 
coroner's  jury. 

Scott  objected  to  the  defendant  giving  any  parol  testimony  of 
what  had  been  sworn  before  the  coroner's  jury,  as  it  had  been 
reduced  to  writing  by  the  coroner. 
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The  Chief  Justice,  at  first,  thought  the  evidence  admissible, 
but  the  counsel  for  the  state  cited  1  Ch.  Cr.  L.  487,  and  Eev. 
Laws  234,  when  the  Chief  Justice  said,  that  he  was  not  aware 
that  a  coroner  was  obliged  to  take  down  the  evidence  in  writ- 
ing: therefore  let  the  evidence  be  overruled. 

Vroom  then  offered  to  prove  a  conversation  between  the  de- 
ceased and  the  witness  (not  in  the  presence  of  Zellers)  in  which 
the  deceased  said  he  meant  to  take  the  gun  away  from  Zcllers, 
and  turn  him  out  of  possession. 

Ifalsted  objected  to  this  testimony  as  inadmissible,  unless  the 
counsel  of  the  defendant  could  prove  that  this  conversation  was 
communicated  to  Zellers  before  the  act  was  committed ;  and 
cited  Post.  Cr.  Law  315,  a'nd  1  Jlussel  on  Crimes  631-2. 

Vroom  &  Wall  contended  that  the  evidence  was  admissible. 

Scott  was  about  to  reply,  when  the  Chief  Justice  said  he  need 
not  answer;  that  the  question  was,  what  excited  the  prisoner  t<j 
the  commission  of  the  act?  Every  thing  that  could  operate  upon 
his  mind  may  be  proved;  but  you  cannot  give  in  evidence  con 
versation  or  acts  of  the  deceased  which  never  came  to  the  knowl- 
edge of  Zellers,  for  they  could  have  no  influence  upon  his  mind, 
and  could  neither  justify  or  extenuate  the  crime. 

William  Fritts  was  then  sworn  on  the  part  of  the  defendant, 
and  testified,  that  Flommerfelt  told  him  that  when  his  little  boy 
was  driving  the  cattle,  Zellers  stopped  him  and  threatened  to 
stone  him,  and  that  he  (Flommerfelt)  went  down  and  told  Zel- 
lers if  he  wanted  to  stone  any  one  to  stone  him;  Zellers  then 
struck  him  with  a  stone,  and  that  he  (Flommerfelt)  took  hold  of 
Zellers  and  threw  him  down,  and  held  him  until  he  promised 
he  would  not  throw  any  more  stones;  that  afterwards  ho  got  a 
state's  warrant,  and  had  Zellers  taken  and  put  in  gaol;  Flom- 
merfelt further  said,  that  he  was  sorry  the  old  man  should  Ho  in 
gaol,  and  wished  witness  would  go  down  to  Flemington  and 
make  a  compromise;  bo  further  said,  that  there  were  difficulties 
between  them  as  to  the  possession,  and  that  ho  did  not  know 
•what  to  do  with  the  old  man ;  that  ho  had  agreed  to  give  up  tho 
possession  twice,  but  that  when  he  (Flommerfelt)  came  to  plough 
tho  field  that  Zellers  interfered;  and  commenced  ploughing  in 
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the  same  place  where  his  men  were  ploughing,  and  that  when 
he  would  tell  his  men  to  begin  in  another  place  Zellers  would 
follow  them;  that  Flommerielt  ploughed  the  whole  field,  except 
a  very  small  piece,  and  after  it  was  ploughed  Zellers  went  with 
his  gun,  and  sowed  it  with  buckwheat.  Witness  further  said, 
that  Flommerfelt  authorized  him  to  tell  Zellers  that  he  would 
give  him  6200  if  he  would  give  up  possession.  Witness  advised 
Zellers  to  settle,  or  leave  it  to  arbitrators,  but  Zellers  would  not 
do  it.  The  character  which  Zellers  bore  was  that  of  an  ignorant 
and  inoffensive  old  Dutchman. 

Minard  Farley,  being  sworn  on  the  part  of  the  defendant, 
said,  that  he  had  a  conversation  with  Flommerfelt  after  he  had 
returned  home  from  the  last  May  court,  in  which  conversation 
Flommerfelt  spoke  of  the  skirmish  he  had  with  the  old  lady  and 
two  of  Zellers'  girls;  he  said  that  they  had  gone  up  the  road 
to  make  fence  to  stop  his  fallow,  and  he  asked  the  old  lady  what 
she  did  making  fence  upon  his  land  ?  and  she  replied,  it  Avas  her 
land;  that  he  then  took  the  old  woman  by  the  arm  and  led 
her  out  into  the  road,  and  that  one  of  the  girls  struck  him  with 
a  stone;  that  he  had  a  devil  of  a  race  to  catch  her,  but  that  he 
did  catch  her,  and  led  her  out  of  the  field.  Also  Flommerfelt 
further  said,  that  Henry  Hellebrandt  and  Thomas  Force  were 
cursed  rascals;  that  Force  had  let  Zellers  have  the  gun  for  the 
express  purpose  of  shooting  him,  and  that  he  would  have  the 
whole  of  them  where  the  dogs  would  not  bite  them. 

John  Filmly,  being  sworn  on  the  part  of  the  defendant,  said, 
that  he  was  present  at  the  agreement  made  between  Zellers  and 
Flommerfelt  in  the  latter  part  of  May  or  beginning  of  June,  1822; 
that  witness  went  into  the  prison  to  see  Zellers  and  to  make  the 
agreement  for  Flommerfelt,  and  that  Zellers  agreed  that  if  Flom- 
merfelt would  let  him  out  and  cancel  the  execution  that  he 
would  give  up  two  of  the  fields  until  the  ejectment  was  deter- 
mined ;  that  Zellers  was  released,  and  the  execution  cancelled 
in  consequence  of  this  agreement,  and  that  Zellers  and  Flom- 
merfult  went  away  from  the  gaol  together,  and  the  former  ap- 
peared to  be  satisfied — one  of  the  fields  Flommerfelt  was  to  have 
as  a  fallow  field.  Witness  afterwards  saw  Zellers  sowing  one 
of  these  fields  with  buckwheat,  and  his  wife  standing  in  the 
field  holding  the  gun. 
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Ralph  Beavers,  being  sworn  on  the  part  of  the  defendant, 
said,  that  lie  was  at  a  frolic  made  by  Flommcrfelt  in  the  fall  of 
1822,  to  haul  wood  from  the  property  which  Zellers  claimed, 
and  that  while  they  were  hauling  the  wood  Zellers  came  and 
forbid  them,  and  said  that  they  were  on  his  possessions;  that 
Flommerfelt  told  them  to  go  on  and  not  mind  the  old  man,  that 
he  would  bear  them  harmless. 

Jesse  Zellers,  the  son  of  the  defendant,  was  then  sworn,  and 
testified  that  on  the  morning  that  Flommerfelt  was  killed,  his 
father  told  him  to  go  up  to  the  field  and  lay  up  fence;  after  he 
had  been  there  a  short  time,  his  father  came  there  with  a  gun  ; 
shortly  after,  Flommerfelt  came  down  the  road,  and  said,  good 
morning,  to  his  father — his  father  replied,  good  morning;  Flom- 
merfelt then  asked  his  father  whose  gun  he  had,  and  his  father 
said  he  had  his  own  gun,  and  told  Flommerfelt  two  or  three  times 
to  stay  off;  witness  was  some  distance  from  them  laj'ing  up  rails, 
and  was  not  looking  at  his  father  when  the  gun  went  off,  but  as 
soon  as  he  heard  the  report  of  the  gun  he  turned  round  and  saw 
Flommerfclt  with  his  right  hand  hold  of  the  gun,  and  his  left  hand 
hold  of  his  father's  coat;  his  father,  at  this  time,  stood  five  or 
six  paces  inside  of  the  field  ;  witness  never  heard  Flommerfelt 
say  any  thing  about  tying  his  father,  or  carrying  him  to  gaol; 
witness  loaded  the  gun  himself,  with  common  shot,  to  shoot 
pigeops  four  or  five  weeks  before;  «his  father  never  took  the  gun 
to  the  field  before,  except  when  he  sowed  the  buckwheat;  wit- 
ness had  used  the  gun  four  or  five  weeks  before — it  goes  off  very 
easily,  and  sometimes  when  only  half-cocked. 

Joseph  Beavers,  being  sworn  on  the  part  of  the  defendant, 
said,  he  was  upon  the  ground  where  the  deceased  was  shot,  three 
or  four  hours  after  the  affair  happened  ;  that  ho  then  discovered 
blood  in  the  field,  between  three  or  four  yards,  or  a  little  farther, 
from  the  fence  ;  there  were  three  or  four  rails  in  the  fence,  which 
AV:IS  about  three  feet  high. 

Henry  Hildebrandt,  being  sworn  upon  the  part  of  the  defend- 
ant, said,  he  knew  that  there  had  been  disputes  between  Flom- 
mcrfelt and  Zellers  about  the  possession  ;  witness  had  a  conver- 
sation with  Flommerfelt  two  or  three  months  previous  to  his 
death,  in  which  conversation  Flommerfelt  requested  witness  to 
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go  to  Zellers  and  try  if  be  could  not  compromise  their  disputes  ; 
witness  did  go,  and  told  Zellers  that  Flommerfeit  had  said  he 
would  give  Zellers  $200  more  than  Flommerfeit  bad  paid  at 
sheriff's  sale  for  the  property,  if  he  would  give  up  the  possession, 
and  Mrs.  Zellers  would  relinquish  her  right  of  dower,  but  the  old 
man  refused.  About  two  years  ago,  shortly  after  Flommerfeit 
had  purchased  Zellers'  place  at  sheriff's  sale,  witness  told  Zellers 
that  he  understood  that  Flommerfeit  was  a  going  to  take  him  to 
gaol,  but  never  understood  that  Flommerfeit  was  going  to  tie 
him,  and  never  told  Zellers  that  Flommerfeit  said  so. 
Defendant's  counsel  here  rested  their  testimony. 

Peter  Gulick,  constable,  sworn  on  the  part  of  the  state.  Wit 
ness  heard  Zellers  say,  when  witness  bad  taken  him  with  a 
warrant,  and  was  going  to  the  justice,  that  Flommerfeit  gave 
him  trouble,  and  if  deceased  did  not  stay  off  bis  land  he  would 
shoot  him  ;  witness  then  told  Zellers  that  would  be  but  poor  satis- 
faction, and  that  they  would  hang  him  ;  Zellers  said  he  did  noi 
care  a  damn,  for  he  was  old  enough  to  die ;  Zellers  was  angry  a» 
that  time;  never  heard  him  make  use  of  any  such  language 
when  he  was  not  angry  ;  when  witness  took  Zellers  on  an  execu 
tion  in  favour  of  Flommerfeit,  he  was  along  the  river  making 
fence;  found  Lininger  at  the  house  of  deceased,  as  they  wen. 
going  to  the  justice;  witness  took  Zellers  several  times  at  tht) 
suit  of  Lininger  and  deceased  ;  Zellers  was  as  much  provoked  af 
Lininger  as  at  deceased ;  it  was  on  a  civil  process  under  which 
witness,  as  a  constable,  took  Zellers;  witness  thinks  he  had  a 
state  warrant  against  Zellers  at  the  same  time  that  he  arrested 
him  under  the  warrant  for  debt;  witness  had  a  conversation 
with  Flommerfeit  the  Saturday  previous  to  his  death,  but  did 
not  communicate  it  to  Zellcrs;  deceased  had  applied  to  witness 
to  serve  some  state  warrants  upon  Zellers  and  some  of  his  family; 
witness  said  that  he  would  not  do  it;  witness  never  said  that 
Flommerfeit  had  never  requested  him  to  come  and  stay  at  his 
house  on  Tuesday  night,  and  to  take  the  Zellers  family  to  gaol 
the  next  morning. 

Minard  Farley,  again  called  by  defendant,  said,  that  Gulick 
told  witness  that  Flommerfeit  wished  him  to  come  and  staj 
at  his  house  on  Tuesday  night  previous  to  his  death,  and  taku 
the  Zellers  family  before  they  were  out  of  bed;  Gulick  told 
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deceased  that  he  would  not  risk  his  life  any  more  about  that 
house ;  Flommerfelt  then  said  they  would  take  them  when  they 
were  in  the  field ;  Gulick  then  said  that  he  would  not  go. 

Joseph  Johnson,  esq.  for  defendant.  Mrs.  Zollers  came  to 
witness  to  swear  her  life  against  Flommerfelt ;  it  was  a  very 
short  time  before  the  death  of  Flommerfelt ;  there  were  some 
bruises  on  her  arms. 

William  Fritts,  again  called  for  defendant,  Flommerfelt  told 
witness  to  ask  Zellers  how  much  he  would  take  for  his  land ; 
Flommerfelt  offered  at  that  time  $2200  and  a  new  waggon  for 
it,  and  Zellers  asked  $2500  for  it ;  witness  told  Zellers  that 
deceased  had  said  Lininger  was  cheating  him,  and  that  if  he 
would  come  to  him  he  would  pay  off  his  executions  and  buy 
the  property;  witness  thinks  that  deceased  offered  a  generous 
price  for  the  property,  considering  the  situation  of  Zellers;  wit- 
ness talked  to  Zellers  about  giving  up  possession,  and  advised 
him  to  do  it,  but  he  refused. 

After  the  evidence  was  closed, 

W.  Halsted  summed  up  the  cause  on  the  part  of  the  state, 
and  contended  that  the  prisoner  was  guilty  of  murder.  In  the 
course  of  his  argument,  he  cited  the  following  authorities.  Fast. 
Or.  Law  291,  296.  4  Mass.  Rep.  396.  1  Hale  472,  486.  1  Bus- 
sel  on  Crimes  631-2.  2  Chit.  Cr.  Law  480.  2  Ld.  Ray.  1489. 
M'Nally's  Evi.  380.  1  Russel  640. 

Vroom  followed  on  behalf  of  the  defendant,  and  contended — 
1.  That  the  prisoner  did  not  intentionally  fire  off  the  gun,  but 
that  it  went  off  accidentally  in  the  struggle  between  the  prisoner 
and  the  deceased. 

2.  That  if  he  did  fire  it  intentionally,  that  ho  was  justified  in 
so  doing,  for  it  was  done  in  defence  of  his  person  and  property, 
and  that  it  could  be  no  more  than  homicide  se  dcfcndendo,  and 
cited  Fost.  Cr.  Law  273.    4  El.  Com.  183.    M'Nal  Evi.  562. 

3.  That  if  the  offence  was  not  homicide  se  defendendo  it  could 
amount  at  most  to  no  more  than  manslaughter. 

After  Vroom  had  concluded  (which  was  about  eleven  o'clock 
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at  night)  a  motion  was  made,  on  the  part  of  the  defendant,  to  ad- 
journ the  further  summing  up  of  the  cause  until  morning,  upon 
the  ground  that  the  jurors  and  counsel  were  much  exhausted, 
having  commenced  the  cause  at  nine  o'clock  that  morning,  and 
having  sat  all  that  time  without  intermission  or  adjournment. 
But  the  Chief  Justice  refused  to  adjourn,  saying,  that  it  was 
against  the  course  of  practice  to  adjourn  in  cases  of  life  and 
death.* 

Wall  then  proceeded  to  sum  up  the  cause  on  the  part  of  the 
defendant,  and  relied  upon  and  enforced  the  same  points  laid 
down  by  Vroom. 

Scott  concluded  the  argument  on  the  part  of  the  state. 

KIRIOPATRICK  C.  J.  charged  the  jury. 

Gentlemen — The  defendant's  counsel  have  charged  the  deceased 
•with  unjust  and  fraudulent  conduct  towards  the  prisoner,  and 
upon  that  unjust  and  fraudulent  conduct  they  found  their  de- 
fence; they  say  that  was  the  cause  which  excited  the  prisoner 
to  do  the  act.  In  what  did  this  fraud  and  injustice  of  deceased 
consist?  First.  The  deceased  purchased  the  defendant's  estate 
at  sheriff's  sale,  and  paid  a  fair  price  for  it.  In  this  there  was 
nothing  unlawful,  nothing  which  ought  to  excite  the  anger  of  the 
defendant.  Second.  He  prosecutes  the  defendant  in  a  suit  at  law 
and  obtains  judgment  against  him — sues  out  execution,  upon 
which  the  defendant  is  taken  and  imprisoned.  There  is  nothing 
unlawful  in  this.  Third.  He  pui-chases  the  possession  of  a  part 
of  the  property,  and  enters  upon  it,  and  defendant  gives  him 
leave  to  sow  grass  seed  upon  it,  thereby  giving  him  possession. 
After  this  the  defendant  interrupts  him.  Who  then  is  the  most 
to  blame?  It  appears  to  me  that  the  deceased  acted  in  this  mat- 
,ter  like  a  fair,  rational  and  honourable  man.  Would  it  not,  in 
these  circumstances,  be  right  to  say  that  the  deceased  had  law- 

*  This  rule  was  laid  down  in  the  case  of  Lord  Audley  in  the  7th  of  Charles  I. 
1631,  1  St.  Trials  388.  Also  in  the  case  of  Lord  Ddamere  in  1685,  4  St.  Trials 
230.  But  this  rule  has  not  always  been  followed  in  this  country,  or  even  in 
England. 

Upon  the  subject  generally,  of  jurors  separating  before  giving  their  verdict, 
see  all  the  cases  collected  in  a  valuable  note  by  Mr.  Cowen  in  the  first  volume 
>of  ,his  Reports  221. 
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ful  possession  of  the  land?  I  think  it  would.  In  this  situation  the 
event  occurs.  If  it  should  be  believed  that  the  prisoner  did  not 
shoot  off  the  gun  intentionally,  but  that  the  deceased  closed  in 
upon  him,  seized  the  gun,  and  that  it  went  off  accidentally  in  the 
struggle,  the  prisoner  is  not  guilty  at  all.  But  if  you  think  that 
was  not  the  case,  but  believe  the  principal  witness,  and  that  he 
fired  the  gun  intentionally,  he  must  be  guilty  either  of  homicide 
in  self-defence,  manslaughter,  or  murder* 

1.  Did  the  defendant  believe  that  the  deceased  was  coming 
towards  him  with  an  intent  to  kill  him  or  to  do  him  any  great 
bodily  injury?   There  was  nothing  which  could  warrant  a  belief 
of  that  kind.     If  there  was  nothing  to  induce  such  a  belief,  then 
he  must  be  guilty  of  manslaughter  or  murder. 

2.  Manslaughter  is  where  a  person  kills  another  upon  a  sudden 
transport  of  passion  or  heat  of  blood,  upon  a  reasonable  provo- 
cation, and  without  malice,  as  for  instance,  such  a  sudden  attack 
upon  a  man's  person  that  his   mind  becomes  immediately  in- 
flamed, and  in  the  fury  of  his  passion  kills  the  aggressoi\     It  is 
contrary  to  the  whole  tenour  of  our  law  to  allow  a  man  to  excuse 
himself  from  the  guilt  of  killing  another  by  saying,  I  got  in  a  pas- 
sion because  he  did  an  unlawful  act,  or  because  he  entered  on  my 
land,  and  therefore  I  shot  him.     No  case  can  be  found  in  the 
books  to  warrant  the  position,  that  merely  because  a  man  is 
trespassing  on  my  land  I  may  kill  him.     On  the  contrary,  the 
law  upon  this  point  is  well  settled,  and  has  been  read  to  you. 
from  4  Mass.  Rep.  396,  viz.  "that  where  the  trespass  is  barely 
against  the  property  of  another,  not  his  dwelling-house,  it  is  not 
a  provocation  sufficient  to  warrant  the  owner  in  using  a  deadly 
weapon :  and  if  he  do,  and  with  it  kill  the  trespasser,  this  will 
be  murder,  because  it  is  an  act  of  violence  beyond  the  degree  of 
the  provocation." 

3.  Murder  is  the  killing  a  reasonable  being  with  malice  afore- 
thought, that  is,  with  a  deliberate  intention  or  formed  design.  And 
the  law  presumes  all  homicide  to  bo  committed  with  malice  afore- 
thought, and,  of  course,  amounting  to  murder,  until  the  contrary 
appears  from  circumstances  of  alleviation,  excuse  or  justifica- 
tion.    And  it  is  incumbent  upon  the  prisoner  to  make  out  such 
circumstances  to  the  satisfaction  of  the  jury,  unless  they  arise 
out  of  the  evidence  produced  against  him.  Has  the  prisoner  made 
out  any  such  sudden  provocation  as  will  reduce  the  offonce  to. 
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manslaughter?  The  mere  attempt  to  come  upon  his  land  is  not 
such  a  provocation.  Whether  there  are  any  other  circumstances 
sufficient  for  that  purpose,  you  will  judge.  With  these  few 
remarks,  I  leave  you  to  your  deliberations,  reminding  you,  that 
while  attentively  examining  the  evidence,  and  seeking  for  every 
circumstance  which  may  tend  to  extenuate  his  crime,  you  should 
be  cautious  that  you  do  not  fix  upon  this  land  the  blood  of  a 
murderer;  for  the  Lord  hath  declared,  that  whoso  sheddeth 
man's  blood,  by  man  shall  his  blood  be  shed. 

The  jury  then  retired  to  deliberate,  and  after  about  six  hours 
returned  into  court  with  a  verdict  finding  the  prisoner  guilty  of 
manslaughter;  and  the  court  sentenced  him  to  three  years' 
imprisonment  at  hard  labour  in  the  state-prison  and  to  pay  a 
fine  of  $1000. 


THE  STATE  against  JOB  POWELL. 

INDICTMENT   FOB   MANSLAUGHTEB. 

1.  A  person  cannot  be  tried  in  this  state  upon  the  coroner's  inquest.    Where 
the  coroner's  inquisition  found  the  defendant  guilty  of  murder,  and  the  grand 
jury  presented  a  bill  against  him  for  manslaughter  only,  he  can  only  be  pro- 
ceeded against  on  the  indictment  for  manslaughter. 

2.  In  cases  of  manslaughter,  counsel  may  waive  the  prisoner's  right  to  a  copy 
of  the  indictment ;  in  murder  they  cannot. 

3.  If  there  is  a  mistake  in  the  copy  of  the  panel  of  the  jury  delivered  to  the 
prisoner,  and  one  of  the  juror's  names  omitted,  the  juror  cannot  be  sworn. 

4.  On  an  indictment  for  manslaughter,  the  declarations  of  the  prisoner,  made 
at  the  time,  or  immediately  before  and  after  the  act  committed,  may  be  given 
in  evidence,  although  they  go  to  prove  malice. 

5.  Facts  and  circumstances  which  came  to  the  knowledge  of  a  juror  from  his 
own  personal  observation  while  on  the  coroner  s  inquest,  and  not  from  the  evi- 
dence of  witnesses  sworn  before  the  coroner,  may  be  proved  by  such  juror. 

6.  The  opinion  of  medical  men  is  good  evidence  to  go  to  the  jury,  and  their 
opinions  may  be  asked  upon  supposititious  cases  similar  to  the  one  before  the 
court. 

The  defendant,  Job  "Powell,  was  indicted  for  manslaughter  at 
the  Burlington  Oyer  and  Terminer,  in  May,  1823,  for  killing  one 
Adam  Enghard.  Upon  his  arraignment,  Mr.  Sims,  the  prosecut- 
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ing  attorney,  observed,  that  by  the  coroner's  inquisition,  which 
had  been  taken  and  returned  in  this  case,  the  defendant  was 
charged  with  murder;  and  he  applied  to  the  court  for  directions 
whether  he  should  proceed  to  try  the  prisoner  upon  the  inqui- 
sition or  upon  the  indictment,  observing,  that  in  England  he 
might  be  tried  upon  either,  and  that  our  statute  seemed  to 
recognize  the  English  practice,*  but  that  it  appeared  contrary 
to  the  fifth  article  of  the  amendments  to  the  constitution  of  the 
United  States,  which  declares,  that  "  no  person  shall  be  held  to 
answer  for  a  capital,  or  otherwise  infamous  crime,  unless  on  a 
presentment  or  indictment  of  a  grand  jury." 

KIRKPATRICK  C.  J.     There  is  no  question  at  all  that  in  this 
state  we  can  proceed  only  upon  the  presentment  of  the  grand 


The  prisoner  having  pleaded  not  guilty  on  Wednesday,  it  was 
proposed  by  the  defendant's  counsel  to  waive  the  right  to  a  copy 
of  the  indictment  two  entire  days  before  the  trial,  to  (which  the 
prisoner  was  entitled  by  the  statute)  and  to  have  the  cause  set 
down  for  Friday. 

KIRKPATRICK  C.  J.  Where  the  indictment  is  for  murder,  wo 
do  not  allow  the  counsel  to  waive  the  right  to  a  copy  (two  entire 
days  previous  to  the  trial),  but  where  it  is  only  for  manslaughter 
they  may  do  it. 

Sloan  said,  they  were  willing  to  waive  the  two  days,  and  have 
the  cause  set  down  for  Friday,  which  was  accordingly  done. 

*0ur  statute  enacts,  "that  the  coroners  shall  deliver  their  inquisitions  to  the 
next  courts  of  Oyer  and  Terminer  and  General  Gaol  Delivery,  in  their  respective 
counties,  and  that  the  said  courts  shall  proceed  thereupon  against  the  offenders." 

•j-  It  is  said  by  Golden,  mayor,  in  the  case  of  Robert  M.  Goodwin,  as  reported 
by  Counsellor  Sampson,  (Onm.  Rec.  441)  that  ''in  several  instances,  at  least  in 
more  than  one  instance,  in  the  state  of  New  York  persons  have  been  put  to 
answer  on  the  coroner's  inquest."  This  observation  of  the  mayor  is  not  to  be 
found  in  the  report  of  the  case  by  Rogers,  5  City  Hall  Rec,  14.  But  if  it  has  been 
the  practice  in  New  York  to  try  a  defendant  upon  the  inquisition,  it  appears  to 
me  to  be  in  direct  violation  of  the  article  of  the  constitution.  Our  statute  is 
equally  peremptory  upon  the  justices  of  Over  and  Terminer  to  proceed  upon  th« 
inquisition  as  that  of  New  York:  it  says  the  justices  "shall  proceed  thereupon." 
But  yet  that  practice  never  obtained  here  since  the  adoption  of  the  amendments 
to  the  constitution. 
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On  Friday  morning  the  prisoner  was  placed  at  the  bar,  and 
his  trial  commenced.  In  calling  the  jury,  the  name  of  one  of  the 
jurors  called  was,  by  mistake,  omitted  in  the  copy  of  the  panel 
delivered  to  the  prisoner,  whereupon  Neal,  in  behalf  of  the 
prisoner,  objected  to  the  jurors  being  sworn. 

KIRKPATRICK  C.  J.  said,  pass  him  by,  and  call  the  jurors 
according  to  the  list  delivered  the  prisoner. 

After  the  jury  were  sworn, 

Sims  opened  the  prosecution,  and  in  the  course  of  his  opening 
observed,  that  he  should  prove  declarations  of  the  prisoner 
which  would  clearly  shew  that  the  act  was  done  wilfully  and 
maliciously. 

L.  H.  Stockton,  for  the  defendant,  objected,  that  upon  an  in- 
dictment for  manslaughter  no  declarations  of  the  prisoner  which 
went  to  shew  malice,  could  be  given  in  evidence,  because  they 
would  prove  him  guilty  of  a  higher  offence  than  that  laid  in  the 
indictment. 

W.  Hoisted,  contra,  said — 1.  That  the  objection  was  too  soon ; 
the  gentleman  should  wait  till  an  improper  question  was  asked, 
and  then  make  his  objection.  2.  He  admitted  that  declarations 
which  were  made  before  or  after  the  transaction  could  not  be 
given  in  evidence  for  the  purpose  of  proving  malice ;  but  he  said 
that  declarations  uttered  at  the  time  of  the  transaction,  or  so  near 
it  that  they  might  be  considered  a  part  of  the  res  gestce,  might 
be  given  in  evidence  on  this  indictment. 

KIRKPATRICK  C.  J.  The  objection  of  the  counsel  is  made  at  this 
time  merely  to  prevent  delay.  With  a  view  to  prove  propensed 
malice,  neither  declarations  nor  circumstances  which  shew 
deliberate  malice,  can  be  given  in  evidence  on  this  indictment. 

Elizabeth  Enghard  was  then  sworn  and  examined  on  the 
part  of  the  state.  She  said  that  she  was  the  widow  of  the  de- 
ceased; that  on  the  evening  her  husband  was  killed  he  came 
home  pretty  much  intoxicated,  and  had  been  in  the  house  but 
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a  few  minutes  when  the  prisoner  came  in  and  sat  down  in  the 
corner,  and  they  got  into  a  conversation  about  what  Job  had 
said ;  Adam  told  Job  that  he  had  heard  that  Job  had  said  ho 
could  whip  him;  Job  immediately  got  up,  stripped  off  his  coat, 
picked  up  an  ax-handle,  and  told  Adam  if  he  said  that  again  he 
would  knock  him  down  in  his  own  house;  Adam  then  picked 
up  another  ax-handle ;  witness  ran  between  tnem  and  took  hold 
of  Adam,  and  her  mother  and  Job's  wife  pushed  Job  out  of  the 
room  ;  Job  then  threatened  he  would  kill  Adam  before  he  went 
to  sleep. 

Stockton  objected  to  the  evidence  of  the  threat,  because  it  was 
a  declaration  that  proved  malice. 

Hahted  contended  that  the  evidence  was  proper,  as  it  was  a 
part  of  the  transaction  which  took  place  '•at  the  time  the  act 
charged  in  the  indictment  was  committed. 

KIRKPATRICK  C.  J.  You  have  now  gone  so  far  as  to  get  the 
parties  together  and  in  high  words,  and  certainly  what  both  par- 
ties said  then  is  competent. 

Examination  proceeded. — Job  struck  at  Adam  with  the  ax- 
helve,  but  missed  him  ;  Adam  followed  Job  into  the  room  adjoin- 
ing the  one  the  deceased  occupied  (which  was  a  room  that  was 
not  in  the  possession  or  occupation  of  either  Adam  or  Job,  but 
was  reserved  to  himself  by  the  landlord  of  whom  Job  and  Adam 
rented  their  several  apartments) ;  Job  still  kept  threatening  and 
daring  Adam  to  come  on ;  but  Job's  wife  pushed  Job  into  hia 
own  room,  and  shut  the  door;  then  Adam  struck  the  door  with 
the  ax-handle  and  knocked  out  two  of  the  panels ;  witness 
then  took  the  ax-handle  away  from  Adam,  and  Adam  told  Job 
that  if  ho  had  any  thing  against  him,  to  come  out  and  tell  him. 
what  it  was,  and  that  he  ought  not  to  threaten  him  so,  after 
they  had  made  friends  at  the  marl  pit ;  Job  replied,  God  d — n 
you,  I  will  show  you,  and  immediately  thrust  his  body  through 
the  broken  door,  and  with  the  ax-handle,  which  ho  held  in  both, 
hands,  struck  Adam  a  blow  on  the  left  side  of  his  head  and 
broke  his  skull ;  Adam  immediately  fell,  and  while  he  was  lying 
on  the  floor,  Job  came  out  of  his  room  and  turned  Adam  over, 
and  said 
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Stockton  objected  to  the  proving  anything  which  Job  said 
after  the  blow  was  given. 

KIRKPATBICK  C.  J.  All  words  spoken  daring  this  transaction 
may  be  given  in  evidence:  any  thing  before  or  after  would  be 
improper,  but  all  that  was  said  during  the  time  and  after  their 
passions  were  excited  is  proper  evidence. 

The  examination  proceeded.  —  Job  then  said  ah!  God  d  —  n 
you,  have  I  killed  you  !  The  blow  was  given  on  Tuesday,  and 
Adam  died  on  the  Monday  following. 

Sarah  Enghard,  the  mother  of  the  deceased,  was  also  sworn 
on  the  part  of  the  state.  She  corroborated  the  testimony  of 
Elizabeth  Enghard,  as  to  what  took  place  in  Adam's  apartment, 
but  she  did  not  see  the  blow  given,  for  she  at  that  time  had  run 
out  of  the  house  to  get  away  from  the  quarrel. 

Robert  C.  Walton,  examined  on  the  part  of  the  state,  said, 
that  he  was  one  of  the  jurors  on  the  coroner's  inquest  which  was 
holden  on  the  body  of  the  deceased,  and  that  at  that  time  he 
examined  the  wound  —  (witness  was  about  to  describe  the  nature 
and  appearance  of  it)  when 

Stockton  objected  to  his  detailing  any  facts  or  circumstances 
which  had  come  to  his  knowledge  while  he  was  on  the  coroner's 


W.  Halsted,  contra,  said  the  evidence  was  proper.  What  was 
proposed  to  be  inquired  into,  was  not  what  the  witnesses  had 
sworn  before  the  coroner's  inquest;  this,  he  admitted,  would  bo 
improper,  because  the  coroner  was  required,  by  the  statute,  to 
reduce  the  evidence  given  before  him  to  writing,  and  therefore 
the  inquisition  must  be  resorted  to  for  that  purpose.  But  evi- 
dence now  offered  was  merely  the  knowledge  which  the  juror 
had  derived  from  his  own  personal  observation  and  examination 
while  on  the  jury,  and  which  could  not  be  proved  in  any  other 
manner  than  by  the  juror  himself.  And  if  it  did  not  fall  within 
the  objection,  that  it  was  proving  by  parol  that  of  which  higher 
evidence  existed  in  writing,  there  was  no  objection  to  it.  The 
circumstance  of  the  juror  having  obtained  this  knowledge  while 
he  was  a  juror  could  not  prevent  its  being  received  in  evidence. 
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KIRKPATRICK  C.  J.  What  the  man  saw  and  felt  would  cer- 
tainly be  good  evidence,  and  whether  he  was  a  juror  or  not  at 
the  time  he  obtained  the  knowledge,  can  make  no  difference. 

The  witness  then  described  the  wound  as  being  an  inch  and 
a  half  in  length,  and  three-quarters  of  an  inch  in  width,  and  half 
an  inch  or  three-quarters  in  depth,  and  the  skull  so  much  frac- 
tured that  the  brains  were  visible. 

George  Hay  wood,  esq.  and  Ellis  Comfort  were  also  sworn,  and 
testified  to  nearly  the  same  facts. 

Dr.  J.  Stratton  was  sworn,  and  the  following  questions  were 
asked  him  by  the  counsel  for  the  state.  Did  you  see  the  wound 
of  the  deceased?  Answer.  No.  Did  you  hear  the  description 
given  of  it  by  the  witnesses  on  the  part  of  the  state?  A.  Yes. 
Was  it  (in  your  opinion)  such  a  one  as  would  occasion  death? 

Stockton  objected  to  this  question — 1.  Because  it  was  mere 
matter  of  opinion.  And  2.  If  the  opinion  of  a  medical  man  was 
proper,  it  ought  to  be  an  opinion  formed  from  a  personal  exami- 
nation of  the  subject,  and  not  upon  facts  detailed  by  others; 
and  he  said  that  the  opinions  of  physicians  upon  mere  supposi- 
titious cases  could  not  be  permitted  to  go  to  the  jury  as  evidence. 

Halsted,  contra. 

KIRKPATRICK  C.  J.  said,  we  have  always  admitted  the  opin- 
ions of  physicians  in  cases  of  this  kind.  It  would  often  bo  ex- 
tremely difficult  for  common  men  to  tell  whether  a  person  came 
to  his  death  by  the  means  charged  in  the  indictment  or  not,  as, 
for  instance,  where  a  man  has  been  poisoned.  It  is  therefore  not 
only  common  to  ask  the  opinion  of  medical  men  in  all  cases  of 
this  kind,  but  you  may  even  suppose  similar  cases,  and  may  ask 
whether  such  or  such  a  stroke  would  occasion  death. 

The  examination  proceeded,  and  the  doctor  stated  that  frac- 
tures of  the  skull  similar  to  that  described  by  the  witnesses  on 
the  part  of  the  state,  most  generally  produce  death  ;  although 
1hero  were  many  cases  mentioned  by  medical  writers  where 
persons  had  recovered  who  had  received  fractures  much  worse 
than  the  one  described. 
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Dr.  Sudd  was  also  examined,  and  confirmed  the  opinion  of 
Dr.  Stratton. 

The  counsel  for  the  state  then  rested  their  cause — and 

Sloan  opened  the  defence,  which  he  placed  upon  two  grounds. 
1.  That  the  deceased  was  intemperate  and  subject  to  fits,  and 
that  the  death  was  occasioned  by  a  fit,  and  not  by  the  blow. 

2.  That'  the  defendant  was  justified  in  striking  the  deceased, 
because  he  did  it  in  defence  of  his  family  and  of  his  house. 

Several  witnesses  were  examined  upon  the  part  of  the  defend- 
ant, with  a  view  to  support  these  points,  and  also  discredit  the 
wife  of  the  deceased:  but  their  testimony  did  not  materially 
alter  that  produced  on  the  part  of  the  state. 

The  cause  was  then  summed  up  by  Sloan  and  L.  H.  Stockton, 
for  the  prisoner,  and  Sims  and  W.  Hoisted,  for  the  state. 

The  jury  found  the  prisoner  guilty  of  manslaughter,  and  the 
court  sentenced  him  to  three  years'  imprisonment  and  a  fine  of 
$1000. 
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CASES 

IN  THE 

COURT  OF  ERRORS 

'OF  THE 

STATE   OF    NEW   JERSEY, 

NOVEMBER  TERM,  1821. 


THOMAS  GIBBONS  against  ISAAC  MORSE. 

IN  ERROR. 

1.  If  the  owner  of  a  ferry  carries,  or  permits  a  slave  to  be  carried  away  in 
his  boat,  he  is  liable  (if  the  slave  does  not  return)  to  pay  the  value  of  the  slave. 

2.  The  owner  of  a  passage  boat,  who  has  the  management,  disposition,  and 
direction  of  the  same,  who  advertises  it  for  passage,  and  receives  the  passage 
money,  is  liable  for  all  unlawful  acts,  misdemeanors,  and  negligences  of  the 
hands  on  board,  in  the  ordinary  course  of  business,  and  especially  for  all  wrongs 
and  injuries  done  to  third  persons,  notwithstanding  any  private  order  or  cov- 
enant between  such  owner  and  his  hands. 

3.  The  master,  however,  is  not  liable  for  taking  away  a  slave  under  the  act, 
(Rev.  Laws  369)  if  the  slave  enter  by  stealth  aboard  his  boat,  and  there  con- 
ceal himself  so  that  he  could  not,  in  the  ordinary  management  of  the  boat,  be 
discovered  or  seen. 

4.  In  New  Jersey,  all  black  men  are  presumed  to  be  slaves  until  the  contrary 
appears. 

This  was  an  action  of  trespass  on  the  case,  brought  by  Morse 
against  Gibbons  under  the  "act  respecting  slaves,"  passed  the 
14th  of  March,  1798,  to  recover  the  value  of  a  certain  slave,  the 
property  of  the  plaintiff,  and  who  had  been  taken  passenger  in 
one  of  Gibbons'  ferry  boats  from  Elizabeth  Town  to  New  York, 
and  afterwards  ran  away  and  was  lost. 

The  declaration  was  as  follows : — "  Isaac  Morse  complains  of 
Thomas  Gibbons,  being  in  the  custody  of,  &c.  of  a  plea  of  tres- 
pass on  the  case,  for  that  whereas,  by  a  certain  act  of  the  legis- 
lature of  the  state  of  New  Jersey,  passed  at  Trenton,  in  the  said 
state,  on  the  fourteenth  day  of  March,  in  the  year  of  our  Lord 
one  thousand  seven  hundred  and  ninety-eight,  entitled,  'an  act 
respecting  slaves,'  it  was,  amongst  other  things,  enacted,  that  if 
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any  person  or  persons  should  be  found  guilty  of  harbouring, 
entertaining,  or  concealing  any  slave,  or  conveying  or  assisting 
to  convey  away  such  slave,  and  if  such  slave  should  be  lost,  die, 
or  be  otherwise  destroyed,  or  should  be  disabled  or  rendered 
unserviceable,  the  person  or*persons  so  harbouring,  entertaining, 
concealing,  conveying,  or  assisting  to  convey  away  such  slave, 
should  be  liable  to  pay  the  value  of  such  slave  to  the  owner  or 
owners,  to  be  recovered  by  action  of  debt  or  trespass  on  the 
case,  with  costs  of  suit,  in  any  court  having  cognizance  thereof, 
as  by  the  said  act,  relation  being  thereunto  had,  will  fully  appear. 
And  the  said  Isaac  says,  that  after  the  passing  of  the  said  act,  to 
wit,  on  the  4th  day  of  July,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  eighteen,  at  the  township  of  Elizabeth,  to  wit, 
at  Newark,  in  the  county  aforesaid,  he,  the  said  Isaac,  was  the 
owner  of  a  certain  negro  man,  named  Harry,  aged  about  twenty 
years,  a  slave,  as  of  his  own  proper  slave,  of  the  value  of  four 
hundred  dollars.  Nevertheless,  the  said  Thomas  Gibbons,  not 
regarding  his  duty,  nor  the  statute  in  such  case  made  and  pro- 
vided, afterwards,  to  wit,  on  the  same  day  and  year  aforesaid, 
at  the  township  of  Elizabeth  aforesaid,  to  wit,  at  Newark,  in 
the  county  aforesaid,  wrongfully  and  illegally  did  convey  away 
the  said  negro  man  Harry,  the  slave  of  the  said  Isaac  Morse, 
from  and  out  of  the  state  of  New  Jersey  into  the  state  of  New 
York,  without  the  license  or  consent,  and  against  the  will  of  the 
said  Isaac  Morse,  whereby  the  said  slave  was  lost,  and  still  is 
lost  to  the  said  Isaac  Morse,  and  whereby  the  said  Isaac  Morse 
has  sustained  damage  to  the  amount  of  four  hundred  dollars, 
contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, at  the  township  aforesaid,  to  wit,  at  Newark  aforesaid,  in 
the  county  aforesaid. 

"And  the  said  Isaac  Morse  further  says,  that  after  the  pass- 
ing of  the  said  act  of  the  legislature,  to  wit,  on  the  said  4th  of 
July,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
eighteen,  at  the  township  of  Elizabeth  aforesaid,  to  wit,  at  New- 
ark aforesaid,  in  the  county  aforesaid,  he,  the  said  Isaac  Morse, 
was  the  owner  of  a  certain  other  negro  man,  named  Harry,  aged 
about  twenty  years,  a  slave,  as  of  his  own  proper  slave,  of  the 
value  of  four  hundred  dollars.  Nevertheless,  the  said  Thomas 
Gibbons,  not  regarding  his  duty,  nor  the  statute  aforesaid  in  such 
case  made  and  provided,  afterwards,  to  wit,  on  the  same  day 
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and  year  aforesaid,  at.  the  township  aforesaid,  to  wit,  at  Newark 
aforesaid,  in  the  county  afoi'esaid,  wrongfully  and  illegally  did 
assist  to  convey  away  the  said  last  mentioned  slave  of  the  said 
Isaac,  from  and  out  of  the  state  of  New  Jersey  into  the  state  of 
New  York,  without  the  license  or  consent,  and  against  the  will 
of  the  said  Isaac,  whereby  the  said  slave  was  lost,  and,  still  is 
lost  to  the  said  Isaac,  and  whereby  the  said  Isaac  has  sustained 
damages  to  the  value  of  four  hundred  dollars,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided,  at  the 
township  aforesaid,  to  wit,  at  Newark  aforesaid,  in  the  county 
aforesaid,  to  the  damage  of  the  said  Isaac  of  four  hundred 
dollars,  and  therefore  he  brings  suit,  &c. — Plea,  not  guilty." 

The  cause  was  tried  before  his  honour  the  Chief  Justice,  at 
the  Essex  circuit,  in  April,  1820,  and  a  verdict  found  for  the 
plaintiff  for  the  sum  of  $250,  and  a  judgment  rendered  thereon. 
Upon  this  judgment  a  writ  of  error  was  brought,  founded  upon 
two  bills  of  exceptions  taken  at  the  trial,  which  were  as/ollow: 
"Be  it  remembered,  that  on  the  12th  day  of  April,  1820,  tho 
issues  joined  in  this  cause,  prout  the  pleadings,  came  on  to  be 
tried  before  his  honour  Andrew  Kirkpatrick,  esq.  at  the  circuit 
holden  at  Newark,  in  and  for  the  county  of  Essex,  when  the 
plaintiff,  in  support  of  the  issues  on  his  part,  produced  in  evi- 
dence Jonas  Marsh,  who  said,  that  he  knows  Harry,  the  slave 
of  the  plaintiff;  witness  had  been  acquainted  with  Harry  ten  or 
twelve  years ;  he  supposes  the  said  Harry,  at  this  time,  to  be 
eighteen  or  twenty  years  old  ;  that  Harry  went  away  from  the 
plaintiff  on  the  4th  day  of  July,  1818;  that  witness  went  in  pur- 
suit of  Harry  at  the  request  of  plaintiff;  that  he  went  to  New 
York  and  Long  Island  in  search  of  him  ;  that  he  heard  he  had 
been  seen  in  New  York,  but  witness  could  not  find  him;  he 
considers  Harry  worth  from  $300  to  $400  at  the  time  he  went 
away.  Anthony  Morse,  esq.  testified  that  he  knew  Harry,  who 
was  the  slave  of  the  plaintiff;  that  he  had  frequently  seen  him 
at  the  plaintiff's,  and  that  witness  supposed  him,  at  the  time  he 
went  away,  to  b'e  worth  $350.  Zadoc  Tookcr,  a  free  black  man, 
testified  that  he  knew  Harry,  who  was  slave  of  tho  plaintiff; 
that  witness  went  to  New  York  on  the  4th  of  July,  1818,  in  the 
boat  of  Mr.  Gibbons  called  the  Nonpareil,  and  that  Harry  wont 
in  tho  said  boat  along  with  witness;  that  a  black  man,  named 
Cato,  was  the  captain  and  sailed  tho  boat,  and  was  then,  and 
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for  some  time  had  been  in  the  employ  of  Mr.  Gibbons,  and 
sailed  her  to  New  York;  that  the  passengers  paid  no  money  on 
the  4th  of  July,  for  Mr.  Gibbons  had  given  notice  that  all  might 
go  free;  that  witness  saw  Harry  in  New  York  on  Sunday.  On 
the  cross-examination,  on  the  part  of  the  defendant,  of  the  wit- 
ness Zadoc,  he  testified  that  Mr.  Gibbons  was  not  about  the  boat 
when  Harry  went  away,  and  could  not  have  then  known  that  he 
•was  on  board;  that  the  boat  left  the  wharf  about  eleven  o'clock 
in  the  morning ;  that  when  Harry  came  to  the  boat  he  had  a 
bundle  in  his  hand,  which  he  asked  witness  to  take  care  of  for 
him ;  that  witness  took  and  threw  it  on  board,  and  Harry  wen 
on  board  and  tossed  it  in  the  forecastle;  that  Cato  was  not  01, 
board  the  boat  when  Harry  came  to  the  boat;  Cato  was  absent, 
and  did  not  come  to  it  until  after  Harry  was  on  board,  and  he 
did  not  go  on  shore  afterwards ;  that  there  were  a  number  of 
passengers  on  board,  and  that  Cato  went  immediately  to  work 
to  get  the  boat  under  way ;  that  he  was  in  different  parts  of  the 
boat  while  getting  her  under  way ;  Cato  might  have  seen  Harry, 
but  witness  does  not  know  that  he  saw  Harry  until  they  were 
on  their  passage  ;  that  when  they  arrived  at  New  York  a  num. 
ber  of  the  passengers  went  together  to  take  a  drink,  and  that 
Harry  and  Cato  were  of  the  number ;  that  there  were  severa' 
free  blacks  on  board  the  boat,  and  one  slave.  Thomas  Evelier 
a  free  black  man,  was  also  sworn  on  the  part  of  the  plaintiff,  and 
testified  that  ho  went  to  New  York  on  the  4th  of  July,  in  the 
boat  of  Mr.  Gibbons,  with  Harry ;  the  name  of  the  boat  was 
Nonpareil,  and  Cato,  a  black  man  in  Mr.  Gibbons'  employ, 
was  captain  ;  that  Cato  had  been  nearly  a  year  in  the  boat;  that 
witness  and  the  other  passengers  went  free  ;  that  witness  was  at 
th£  boat  when  Harry  came  to  it,  Cato  was  not  there ;  witness 
saw  no  bundle  in  Harry's  hand  when  he  came  to  the  boat,  and 
witness  did  not  see  him  have  any  until  they  arrived  at  New 
York ;  but  while  witness  was  standing  on  the  dock  he  saw  Cato 
on  the  deck,  and  Harry  on  the  forecastle ;  that  he  saw  Harry 
publicly  on  the  dock,  before  the  boat  got  under  way,  and  he 
saw  him  in  the  forecastle  after  the  boat  had  got  under  way;  that 
Cato  did  not  immediately  get  the  vessel  under  way  after  he  came 
to  the  dock;  there  were  upwards  of  forty  passengers  on  board 
of  the  boat,  and  witness  did  not  see  that  Harry  and  Cato  con- 
versed on  board  the  boat,  and  appeared  acquainted;  the  boat 
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came  to  Ryerson's  landing  at  Staten  Island;  that  witness  then 
heard  Cato  call  to  Hany,  by  the  name  of  Harry  Morse,  to  help 
make  fast  the  boat;  Harry  was  standing  at  the  forecastle,  and 
Cato  at  the  helm ;  that  the  forecastle  is  three  or  four  feet  lower 
than  the  deck,  and  the  stern  or  steerage  is  about  the  same ;  that 
the  passengers  were  some  on  deck,  some  in  the  forecastle,  and 
some  on  the  steerage.  Joseph  Periam  was  also  sworn  on  the 
part  of  the  plaintiff,  and  testified  that  he  was  agent  for  Mr.  Gib- 
bons in  respect  to  his  boats  and  some  other  business,  and  was 
at  or  about  the  ferry  on  the  4th  day  of  July,  1818 ;  that  Mr. 
Gibbous  had  previously  told  witness  that  all  persons  should  go 
free  on  the  3d,  4th,  and  5th  of  July;  that  witness  altered  the 
steam-boat  notice  in  such  manner  as  to  read  Steam-boat  passage 
free]  that  Mr.  Gibbons  directed  witness  to  inform  the  people 
they  would  go  free  on  the  3d,  4th  and  5th  days  of  July;  that 
witness  heard  Mr.  Gibbons  say  that  Mr.  Price  came  in  his  em- 
ploy in  April,  1818,  and  that  Mr.  Gibbons  had  Cato's  indentures; 
that  Mr.  Gibbons,  when  he  said  all  should  go  free,  made 
no  exception  of  slaves,  nor  did  he  say  that  slaves  might. go;  that 
be  mentioned  nothing  respecting  them  ;  that  a  number  of  black 
people  went  over  in  the  boats  on  the  4th  of  July,  1818.  Upon 
the  cross-examination  of  witness,  on  the  part  of  the  defendant, 
he  testified,  that  when  he  had  first  entered  Mr.  Gibbons'  em- 
ploy, he  suggested  to  Mr.  Gibbons,  if  he  carried  any  slaves  ho 
might  be  made  to  pay  for  them ;  Mr.  Gibbons  told  him  that  he 
must  not  permit  any  negroes  to  go  in  the  boat;  that  some  time 
after  this,  Mr.  Gibbons  told  witness  that  he  might  let  free  blacks 
go  in  his  boat, 'for  their  shilling  was  as  good  as  the  shilling  of 
any  other  person,  but  again  instructed  witness  not  to  let  any 
slaves  go  in  his  boat;  both  these  directions  were  previous  to  the 
4th  of  July,  1818 ;  that  the  witness  received'  his  instructions  from 
Mr.  Gibbons;  Mr.  Price  received  his  instructions  through  wit- 
ness, that  all  persons  must  go  free  on  the  3d,  4th  and  5th  of 
July,  1818 ;  but  witness  did  not  instruct  Mr.  Price,  that  no 
negroes  must  go  in  the  boat,  nor  did  Gibbons  direct  him  to  give 
such  instructions  not  to  take  negroes,  or  to  take  them  on  board; 
he  gave  instructions  for  persons  to  go  free,  and  said  nothing  of 
negroes ;  that  witness  has  had  a  difference  and  lawsuits  with  Mr. 
Gibbons,  and  is  at  variance  with  him.  William  Prise  was  also 
sworn  on  part  of  the  plaintiff,  and  testified  that  he  went  into  the 
VOL.  II.  & 
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employ  of  Mr.  Gibbons  in  April,  1818,  when  the  boat  began  to 
run ;  that  his  business  was  to  attend  at  the  dock  and  take  charge 
of  the  ferry,  and  receive  passage  money,  and  to  do  other  busi- 
ness for  Mr.  Gibbons;  that  he  was  at  the  dock  on  the  4th  of 
July,  1818,  and  received  directions  from  Mr.  Gibbons  to  let  all 
persons  go  free  on  board  of  his  boats,  and  that  he  had  done  it ; 
that  Mr.  Gibbons  directed  him  to  inform  the  passengers  that 
they  would  go  free  on  the  3d,  4th  and  5th  of  July,  in  Mr.  Gib 
bons'  boat,  and  that  he  did  so ;  that  he  did  not  then,  or  at  any 
time  previous,  invite  the  blacks  to  go  in  Mr.  Gibbons'  boat ; 
that  Mr.  Gibbons  did  not  give  him  any  directions  to  invite  the 
blacks,  nor  did  he  say  any  thing  respecting  blacks;  that  after  the 
4th  of  July,  1818,  Mr.  Gibbons  himself  instructed  him  not  to  let 
any  black  person  go  on  board  his  boats;  that  witness  was  hired 
by  the  year;  that  before  Mr.  Gibbons  instructed  witness  not  to 
let  any  slave  go  on  board  his  boats,  witness  did  not  know  it  was 
against  the  law  to  let  slaves  go  passengers  in  the  boats,  and  that 
if  the  witness  had  been  on  the  docks  when  the  boat  went,  he 
should  not  have  prevented  any  blacks  from  going,  nor  did  he 
know  it  was  unlawful  to  take  slaves  until  after  the  4th  of  July, 
1818,  was  the  first  time  Mr.  Gibbons  informed  it  was  unlawful ; 
that  Cato  worked  for  Mr.  Gibbons  by  the  month,  and  was  paid 
by  the  month  by  Mr.  Gibbons.  Mr.  William  Vanderpool  was 
also  sworn  on  the  part  of  the  plaintiff,  and  testified  that  he  was 
clerk  to  his  brother  who  was  Mr.  Gibbons'  agent,  and  kept 
his.  ferry  at  New  York ;  that  witness  saw  and  posted  up  sev- 
eral handbills  that  were  left  by  William  Gibbons  at  his 
brother's  house,  some  of  which  witness  put  up,  and  some  of 
them  were  given  to  pel-sons  who  came  in;  that  the  handbills 
were  of  the  tenour  of  the  one  shewn  to  the  court,  but  some 
were  yellow  and  some  of  other  colours.  A  handbill  of  the 
like  tenour  of  those  mentioned  by  witness  was  then  read  in 
.evidence  to  prove  the  same,  (marked  B.)  the  substance  of  which 
was  that  Mr.  Gibbons  would  carry  passengers  free  upon  the 
.3d,  4th,  and  5th  of  July,  between  Elizabeth  Town  and  New 
York. 

"The  plaintiff  then  rested  his  cause,  whereupon  the  defend- 
.ant,  by  his  counsel,  moved  to  nonsuit  the  plaintiff.  After  argu- 
ment, the  court  overruled  the  motion.  The  defendant's  counsel 
.thereupon  prayed  a  bill  of  exceptions  to  the  opinion  of  the  court, 
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and  presented  this  his  bill,  and  prayed  that  it  might  be  sealed, 
and  it  is  sealed  accordingly. 

"The  defendant,  in  support  of  the  issue  on  his  part  to  be 
maintained,  offered  Cato  Williams,  a  free  black  man,  as  a  wit- 
ness, who  being  sworn,  said — that  he  sailed  the  Nonpareil  on 
the  4th  of  July,  1818, ;  that  he  was  not  acquainted  with  Harry 
Morse,  and  did  not  see  him  about  the  dock  on  that  day,  or  on 
board  until  they  had  got  under  way;  the  boat  remained  at  the 
dock  about  a  half  an  hour  after  he  came  from  his  breakfast;  he 
did  not  get  acquainted  with  Harry  Morse  on  the  passage;  there 
were  about  forty  passengers  who  went  on  board  the  boat  that 
day ;  there  was  a  black  person  on  board  by  the  name  of  Wil- 
liam Morse,  who  assisted  him  in  managing  the  boat;  that  some 
of  the  passengers  went  up  to  a  store  to  get  some  drink  in  New 
York;  that  there  were  a  number  of  the  passengers  who  went 
up,  but  he  does  not  know  who  they  were;  they  did  not  stop  at 
Staten  Island  on  the  4th  day  of  July,  1818,  but  did  coming  back  ; 
they  stopped  on  the  way,  long  side  of  Colonel  Ogden's  boat ; 
witness  called  to  Bill  Morse  to  make  the  boat  fast;  that  Mr. 
Gibbons  told  the  witness  not  to  carry  persons  he  knew  to  bo 
slaves  without  a  pass;  one  of  the  hatches  was  on;  all  tho 
coloured  people  witness  saw  on  board  were  free;  could  not  see, 
from  where  witness  was,  any  one  distinctly  in  the  forecastle; 
that  Bill  Morse  was  forward,  to  look  out,  for  that  there  were  so 
many  persons  he  could  not  see  to  steer;  witness  has  seen  Mr. 
Price  pull  Mr.  Sailer's  negro  out  of  the  boat,  and  he  then  went 
and  crossed  to  New  York  in  Colonel  Ogden's  boat;  witness  saw 
him  get  out  of  the  boat  on  the  New  York  side ;  that  Mr.  Periam 
cast  off  the  boat  from  the  dock  on  the  4th  of  July,  1818;  Sal- 
ter's  boy  was  not  on  board  the  4th  of  July.  William  Price 
being  examined  on  tho  part  of  tho  defendant,  says  ho  recollects 
Mrs.  Sailer's  negro  boy  attempting  to  go  in  the  steam-boat,  and 
was  refused;  Cato  then  told  him  that  this  boy  was  hid  in  tho 
forecastle  of  bis  boat,  and  witness  pulled  him  out ;  that  there  was 
a  boy  by  tho  name  of  William  Morse  that  wont  on  board  of  tho 
boat  somewhere  about  that  time.  And  being  re-examined  by 
the  plaintiff,  said,  that  the  steam-boat  and  tho  sail-boats  wont 
from  different  docks;  that  he  turned  slaves  out  of  Cato's  boat 
more  than  onco,  but  did  not  often  turn  them  out  of  Cato's  boat; 
ihat  he  has  turned  away  hundreds  from  the  ferry;  Cato  would 
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sometimes  tell  him  he  did  not  know  such  a  black  person  ;  Cato 
appeared  to  be  very  candid,  and  did  not  manifest  a  disposition  to 
carry  away  negroes  or  conceal  them  more  than  any  other  boat- 
man ;  Zadoc  Tooker,  being  re-examined  by  defendant,  said  he  did 
not  know  that  they  stopped  at  Staten  Island ;  witness  knew  that 
Bill  Morse  was  on  board  that  day,  and  went  in  Mr.  Gibbons' 
boat ;  that  he  was  employed  by  Mr.  Gibbons,  in  his  boat ;  he 
knew  a  man  by  the  name  of  Van  Ort  that  boarded  at  plaintiff's; 
knew  him  in  the  fall ;  he  wanted  witness  to  go  with  him  to  the 
southward ;  plaintiff,  in  this  conversation,  said  to  the  witness,  it 
was  a  fine  place  for  one  to  go  if  he  did  well,  for  he  could  make 
five  dollars  a  day  there,  where  he  could  one  here;  said  he  had 
been  there ;  that  plaintiff  represented  New  Orleans  a  fine  place  ; 
witness  saw  black  people  at  plaintiff's  house  who  were  strangers 
to  him  ,  did  not  know  that  plaintiff  had,  as  a  slave,  any  black 
man  of  his  own.  Being  cross-examined  by  plaintiff,  said  that 
James  Salter  shewed  his  pass  on  board  of  the  boat,  on  the  4th 
of  July,  to  one  of  the  passengers  on  board.  Richard  Adams,  be- 
ing also  examined  on  the  part  of  the  defendant,  said  that  he  knew 
"William  Stone,  a  brother-in-law  of  Mr.  Jonas  Marsh,  a  witness 
examined  on  the  part  of  the  plaintiff;  that  said  Stone  was  a  part- 
ner of  the  brother  of  said  Jonas  Marsh  ;  that  William  Stone  was 
concerned  in  purchasing  negroes  that  season;  witness  saw  ne- 
groes in  his  possession  at  South  Amboy  on  board  a  vessel,  and 
also  on  shore;  saw  near  fifty  negroes  on  board  this  vessel;  saw 
the  vessel  heave  anchor;  that  Stone  was  on  board;  that  he  knew 
Van  Ort,  Avho  boarded  at  plaintiff's  that  season  ;  he  was  pur- 
chasing blacks;  plaintiff  gave  his  check  for  §350  for  a  slave  sold 
by  witness  to  Van  Ort;  witness  saw  three  or  four  negroes  at 
Morse's,  who  were  strangers  to  him,  while  he  was  there;  Van 
Ort  had  a  number,  four  or  five  negroes,  at  Amboy ;  at  same  time 
some  of  these  blacks  went  to  New  York  in  same  vessel;  saw 
some  of  them  at  Abraham's  at  Amboy,  and  some  on  board  the 
vessel ;  they  were  with  the  negroes  that  were  destined  for  New 
Orleans;  that  John  C.  Marsh,  the  brother  of  Jonas  Marsh  and 
partner  of  William  Stone,  was  engaged  in  buying  negroes;  John 
C.  Marsh  had  negroes  on  board  the  vessel ;  he  was  the  captain 
of  the  vessel ;  there  were  two  or  three  cargoes  of  negroes  sent 
off  that  season  ;  these  cargoes  were  four  or  five  months  collect- 
ing ;  the  last  vessel  sailed  in  October,  1818 ;  the  negroes  were 
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kept  in  different  places;  first  vessel  sailed  in  the  summer;  while 
Van  Ort  was  there,  Stone  was  acquainted  with  Van  Ort;  plain- 
tiff told  him  that  he  had  drawn  several  thousand  dollars  out  of 
the  bank  after  what  he  had  expended;  that  Van  Ort  had  given 
his  money  to  Morse  to  keep ;  he  heard  Morse  say  that  Harry 
was  a  gentleman  ;  that  it  took  him  all  the  time  to  watch  Harry, 
and  Harry  all  the  time  to  watch  him,  and  that  he  had  better 
do  his  work  himself;  tfyat  when  witness  was  a  boatman,  it  was 
the  general  custom  to  carry  slaves  on  board  boats  without  a 
pass;  that  he  did  not  then  know  any  law  against  it;  it  was  six 
years  this  summer  since  he  had  went  in  the  boating  business; 
that  he  had  been  in  the  ferry  boats  of  John  C.  Hatfield,  in  Mr. 
Wilson's  boat,  and  had  been  sometimes  in  Colonel  Ogden's 
boat,  although  he  was  never  hired  as  a  hand  on  board  of  his 
boats;  that  Van  Ort  was  sometimes  at  plaintiff's;  that  ho  was 
confined  part  of  the  time  to  the  house  with  sickness  he  under- 
stood was  called  a  cancer,  but  went  out  occasionally;  that  there 
was  fire  sometimes  in  Van  Ort's  room  ;  he  did  not  see  Harry  at 
South  Amboy;  Morse  offered  to  sell  Harry  running  to  witness; 
applied  to  Morse  to  buy  Harry  before  he  went  away,  but  plain- 
tiff would  not  sell  him  ;  would  not  have  had  Harry  at  all;  would 
not  have  given  any  thing  for  him;  that  Van  Ort  had  with  him 
one  Morris,  a  coloured  man,  that  he  had  seen  at  Amboy;  that 
the  black  was  dressed  very  decently;  that  he  sometimes  said 
that  he  was  free;  that  Van  Ort  made  use  of  him  as  a  kind  of 
stool-pigeon,  to  decoy  or  persuade  other  blacks  to  go  to  the 
south  with  him.  Jacob  Coursen,  being  sworn  and  examined  on 
the  part  of  the  defendant,  said  that  he  went  on  board  Colonel 
Ogden's  boat;  that  he  did  not  require  a  pass  from  slaves,  that 
he  carried  them  without  a  pass.  Thomas  Evelier,  being  again 
called  by  the  plaintiff,  said  that  he  did  not  recollect  that  he  saw 
a  pass  of  James  Sailer's  on  the  4th  of  July,  1818;  was  certain 
that  the  boat  stopped  at  Staten  Island ;  the  boat  lay  a  quarter 
of  an  hour  at  the  dock  at  Staten  Island ;  that  Cato  went  on 
shore.  Phebo  Eoss,  being  examined,  said  that  sho  went  to  New 
York  with  Cato  on  the  4th  of  July,  1818;  that  Zadoc  and 
Thomas  Evelier  were  on  board ;  that  they  did  not  stop  at 
Staten  Island. 

"The  defendant  having  rested  his  evidence,  and  the  cause  be- 
ing summed,  the  court  charged  the  jury  as  follows: — 
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"Gentlemen: — It  is  a  settled  principle,  that  the  judges  are  to 
settle  questions  of  law,  and  the  jury  questions  of  fact.  The  ques- 
tions of  law  that  will  present  themselves  to  you  in  your  delibe- 
ration in  this  case,  might  well  be  left  upon  what  I  have  said  in 
the  course  of  the  trial,  in  overruling  the  defendant's  motion  for 
a  nonsuit;  but  as  it  may  be  more  satisfactory  to  the  parties,  as 
well  as  to  yourselves,  I  will  repeat,  with  a  little  more  particu- 
larity, what  was  then  said  in  a  more  general  manner.  That  the 
slave  in  question  was  the  property  of  the  plaintiff;  that  he  was 
carried  from  New  Jersey  to  New  York  in  the  defendant's  boat, 
without  the  consent  or  permission  of  the  plaintiff  expressly  given ; 
that  he  who  carried  him  under  these  circumstances  is  liable  to 
the  plaintiff  in  damages  for  the  whole  value  of  the  slave,  if  he 
never  returns,  and  for  the  value  of  his  service  during  his  absence, 
if  he  did  return,  are  facts  and  principles  which  seem  to  be  ad- 
mitted by  the  defendant  himself,  and  they  are  rightly  admitted, 
because  upon  the  testimony  they  are  facts  and  principles  which 
cannot  be  controverted.  If  the  matter  rested  here,  therefore, 
there  could  be  no  doubt. 

"  But,  in  order  to  exonerate  himself  from  the  conclusion 
necessarily  resulting  from'  these  facts,  the  defendant  alleges — I. 
That  the  plaintiff,  though  he  did  not  give  an  open  pass,  yet  se- 
cretly connived  at,  and  consented  to  the  going  away  of  this  man, 
and  that  for  the  most  unlawful  and  unworthy  purposes,  purposes 
no  better  than  the  placing  of  him  in  a  situation  to  be  transported 
to  New  Orleans,  or  some  other  of  the  southern  states  where  his 
price  would  be  great,  and  his  situation  grievous  and  hard.  To 
support  this  allegation,  the  defendant  has  produced  proof  of  cer- 
tain facts,  facts  indeed  which  I  supposed  could  not  be  lawfully 
given  in  evidence  on  this  issue,  but  which  the  plaintiff's  counsel, 
notwithstanding,  have  permitted  to  be  proved,  and  from  which 
you  therefore  must  draw  the  just  conclusion.  If  you  think  you 
can  fairly  conclude  from  them  that  the  plaintiff  did  secretly  con- 
nive at  and  consent  to  the  going  away  of  his  slave  in  this  man- 
ner— did  make  use  of  art,  and  contrivance,  and  deceit  to  get 
him  carried  to  New  York  for  the  unlawful  purposes  suggested, 
and  to  throw  the  blame  upon  another,  then  you  will  do  well,  I 
think,  to  find  a  verdict  for  the  defendant,  and  to  let  the  plaintiff 
suffer  for  his  own  misconduct;  but  if  you  cannot  make  the 
deduction,  then  this  head  of  the  defence  ought  to  fail. 
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"II.  In  the  second  place,  the  defendant  alleges  in  his  own 
defence,  that  though  there  should  be  a  liability,  he  is  not  the 
proper  person  who  is  liable,  for  that  he  had  given  orders  to  one 
of  his  men,  who  was  employed  in  this  business,  (not  the  master 
or  sailer  of  the  boat)  to  let  no  slave  pass,  and  if  therefore  there 
be  a  liability,  either  this  man  who  had  the  orders,  or  the  master 
or  the  sailer  of  the  boat,  who  was  the  immediate  actor,  was  the 
person  liable,  but  that  he  himself  is  clear.  Upon  this  ground  of 
defence,  I  am  of  opinion,  and  I  would  state  the  law  to  be,  that 
the  owner  of  a  passage  boat,  who  has  the  management,  disposi- 
tion, and  direction  of  the  same,  who  advertises  it  for  passage, 
states  the  times  and  terms  of  its  sailing,  and  receives  the  pas- 
sage money,  is  liable  for  all  the  unlawful  acts,  misdemeanors, 
find  negligences  of  the  hands  on  board,  in  the  ordinary  course  of 
the  business,  and  especially  for  all  wrongs  and  injuries  done  to 
third  persons,  notwithstanding  any  private  order  or  covenant 
between  such  owner  and  his  hands;  and  as  to'third  persons 
whose  rights  and  persons  are  concerned,  the  master  is  the 
responsible  man.  This  very  case  seems  to  me  to  afford  the 
strongest  proofs  not  only  that  the  law  is  so,  but  that  it  is 
reasonable,  just,  and  right  that  it  should  be  so.  It  is  on  all 
hands  admitted,  that  the  injured  man  must  have  a  remedy 
somewhere.  The  defendant  in  this  case  is  the  owner  of  the 
boat,  the  advertiser  of  the  terms,  the*  receiver  of  the  profits; 
he  is  therefore  the  person  to  whom  every  man  would  resort  in 
the  first  place.  Shall  he  then  exonerate  himself  and  turn  the 
injured  man  out  of  the  court,  by  saying,  I  gave  counter  orders 
to  Periam,  and  then  Periarn  turn  him  round  again  by  saying,  I 
gave  counter  orders  to  Price,  and  he  again  to  Cato,  and  perhaps 
Cato  to  somebody  else!  It  cannot  be  so;  it  would  bo  a  perfect 
mocking  of  justice.  The  owner,  then,  the  man  who  has  the  solo 
interest,  the  man  who  has  the  ultimate  government,  direction, 
and  contract  is  the  responsible  man.  Could  it  be  tolerated,  that 
a  man  like  the  defendant  should  employ  a  black  man,  perhaps  u 
slave,  to  navigate  his  boat,  and  perhaps  he  had  given  him 
orders,  in  the  presence  of  witnesses,  to  do  no  unlawful  act,  to 
be  guilty  of  no  negligence,  no  injury  or  misfeasance  toward 
any  man,  should,  in  an  action  for  the  loss  of  property,  or  other 
injury,  exonerate  himself  by  proving  such  orders?  It  could  not 
bo  tolerated.  The  owner  of  the  boat  himself  may  have  his 
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action  against  bis  man,  who  is  the  immediate  wrongdoer,  but  he 
cannot  substitute  him  in  his  place  as  to  third  persons. 

"III.  In  the  third  place,  the  defendant  alleges  in  his  defence, 
that  neither  he  nor  his  agents  knew  this  man  to  be  a  slave.  The 
answer  to  this  is,  that  in  New  Jersey,  except  in  one  or  two  cases, 
of  which  this  is  not  one,  all  black  men,  in  contemplation  of  the 
law,  are  prima  facie  slaves,  and  are  to  be  dealt  with  as  such. 
The  colour  of  the  man  was  sufficient  evidence  that  he  was  a 
slave  until  the  contrary  appeared.  All  our  laws  upon  this  sub- 
ject are  founded  on  this  principle,  and  all  men  of  tlii.s  colour  are 
to  be  dealt  with  upon  this  principle.  This  defence  is  founded  iu 
mistake,  in  misconception  of  the  law — it  cannot  prevail. 

"IV.  In  the  fourth  place,  the  defendant  alleges  in  his  defence, 
that  this  man,  without  the  knowledge  of  himself  or  his  hands,  by 
stealth  entered  into  his  boat,  and  then  concealed  himself  so  that 
he  was  not  or  could  not,  in  the  ordinary  management  of  the  boat, 
be  discovered  or  seen.  If  from  the  evidence  you  should  find  this 
allegation  to  be  well  founded,  I  think  the  law  is  with  the  defend- 
ant, and  that  your  verdict  ought  to  be  for  him. 

"Taking  these  to  be  the  principles  of  law  arising  in  this  case, 
and  carefully  considering  the  import  of  the  evidence  exhibited 
to  you,  I  have  no  doubt  you  will  readily  arrive  at  a  fair  and  just 
conclusion." 

The- jury  rendered  a  verdict  for  the  plaintiff  for  $250,  and 
judgment  having  been  entered  thereon,  and  a  writ  of  error 
brought,  the  following  errors  were  assigned  : — - 

"  1st  Error.  That  the  declaration  aforesaid,  and  the  matters 
therein  contained,  are  not  sufficient  in  law  for  the  said  Isaac 
Morse  to  have  or  maintain  his  aforesaid  action  thereof  against 
the  said  Thomas  Gibbons. 

"2d  Error.  There  is  also  error  in  this,  to  wit,  that  the  said 
declaration  does  not  aver  that  the  said  Thomas  Gibbons  knew 
the  said  slave  in  the  said  declaration  mentioned  to  be  the  slave 
of  him,  the  said  Isaac  Morse ;  whereas,  by  the  laws  of  the  land, 
the  said  declaration  should  have  averred  that  the  said  Thomas 
Gibbons  knew  the  said  slave  to  be  the  slave  of'him,  the  said 
Isaac  Morse. 

"3d  Error.  There  is  also  error  in  this,  to  wit,  that  it  appears 
by  the  record  and  proceedings  aforesaid,  and  also  in  the  matters 
recited  and  contained  in  the  bills  of  exceptions  taken  in  the 


NOVEMBER  TERM,  1821.  265 

Gibbons  v.  Morse. 

said  cause,  that  the  said  Chief  Justice,  before  whom  the  said 
cause  was  tried  at  Newark  aforesaid,  at  and  upon  the  aforesaid 
trial  of  the  issue  so  joined  between  the  parties  aforesaid,  did 
refuse  to  nonsuit  the  said  Isaac  Morse  on  the  application  of  the 
said  Thomas  Gibbons  ;  whereas,  by  the  law  of  the  land,  the  said 
Chief  Justice  ought  to  have  nonsuited  the  said  Isaac  Morse, 
because  it  was  not  proved  at  the  trial  aforesaid,  that  the  said 
Thomas  Gibbons  knowingly  or  intentionally  conveyed  away  the 
slave  of  him,  the  said  Isaac  Morse. 

"4th  Error.  There  is  error  also  in  this,  to  wit,  that  it  appears 
by  the  record  and  proceedings  aforesaid,  and  also  in  the  matters 
recited  and  contained  in  the  said  bills  of  exceptions,  that  the 
said  Chief  Justice,  before  whom  the  said  cause  was  tried  at  New- 
ark aforesaid,  did  charge  the  jury  empannelled  and  sworn  to 
try  the  issue  joined  between  the  parties,  in  matter  of  law  con- 
trary to  the  law  of  the  land,  which  said  charge  was  excepted  to 
by  the  said  Thomas  Gibbons,  and  such  bill  of  exceptions  allowed 
and  sealed  accordingly. 

"  5th  Error.  There  is  error  also  in  this,  to  wit,  that  it  appears 
by  the  record  and  proceedings  aforesaid,  and  also  in  the  matters 
recited  in  the  said  bills  of  exceptions,  and  in  the  charge  given 
by  the  said  Chief  Justice,  that  he  instructed  the  said  jury,  among 
other  things,  'that  the  owner  of  a  passage  boat,  who  has  the 
management,  disposition  and  direction  of  the  same,  who  advei'- 
tisos  for  passengers,  states  the  times  and  terms  of  its  sailing,  and 
receives  the  passage  money,  is  liable  for  all  unlawful  acts,  misde- 
meanors and  negligences  of  the  hands  on  board,  in  the  ordinary 
course  of  business;  and  especially  ibr  all  wrongs  and  injuries 
done  to  third  persons,  notwithstanding  any  private  order  or 
covenant  between  such  owner  and  his  hands,  and  that  as  to 
third  persons  whoso  rights  and  persons  are  concerned,  the  master 
is  the  responsible  man;'  whereas,  by  the  law  of  the  land,  tho 
Chief  Justice  ought  not  to  have  given  to  the  said  jury  that  part 
of  his  said  charge  which  stated  to  the  said  jury,  that  the  owner 
of 'a  passage  boat  is  liable  for  the  unlawful  acts,  misdemeanors, 
and  negligences  of  the  hands  on  board,  in  tho  ordinary  course 
of  business,  to  third  persons,  notwithstanding  any  private  order 
or  covenant  between  such  owner  and  his  hands. 

"  6th  Error.  There  is  error  also  in  this,  to  wit,  that  it  appears 
by  tho  record  and  proceedings  aforesaid,  and  the  matters  recited 
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and  contained  in  the  bill  of  exceptions  aforesaid,  taken  on  the 
trial  of  the  said  cause,  to  the  charge  of  the  said  Chief  Justice  to 
the  said  jury ;  that  the  said  Chief  Justice  instructed  the  said  jury, 
that  in  New  Jersey,  except  in  one  or  two  cases,  of  which  this 
is  not  one,  all  black  men  are,  in  contemplation  of  law,  prima  facie 
slaves,  and  are  to  be  dealt  with  as  such ;  the  colour  of  the  man 
was  sufficient  evidence  that  he  was  a  slave,  until  the  contrary 
was  made  to  appear ;  all  our  laws  on  this  subject  are  founded  on 
this  principle  ;  all  men  of  this  colour  are  to  be  dealt  with  upon 
this  principle ;  whereas,  by  the  law  of  the  land,  the  said  Chief 
Justice  ought  not  to  have  given  to  the  said  jury  that  part  of  the 
said  charge  last  mentioned,  whereby  the  said  Chief  Justice  did 
charge  the  said  jury,  that  the  colour  of  the  man  was  sufficient 
evidence  that  he  was  a  slave  until  the  contrary  appears. 

"  7th  Error.  And  there  is  manifest  error  in  this,  to  wit,  tbat 
by  the  record  aforesaid  it  appears  that  the  judgment  aforesaid, 
in  form  aforesaid  given,  was  given  for  the  said  Isaac  Morse 
against  the  said  Thomas  Gibbons;  whereas,  by  the  law  of  the 
land,  that  judgment  ought  to  have  been  given  for  the  said  Thomas 
Gibbons,  against  the  said  Isaac  Morse,  therefore,  in  that  case 
there  is  manifest  error,  and  thereupon  the  said  Thomas  Gibbons 
prays  that  the  judgment  aforesaid,  for  the  errors  aforesaid,  and 
other  errors  in  the  record  and  proceedings,  may  be  reversed, 
annulled,  and  for  nothing  holden,  and  that  he  may  be  restored 
to  all  things  he  hath  lost  by  reason  of  the  said  judgment. 

"  WM.  HALSTED,  jun.  Atfyfor  Plaintiff  in  error. 

"To  the  errors  assigned,  the  defendant  in  error  joined,  deny- 
ing that  there  was  any  error." 

W.  Hoisted,  for  plaintiff  in  error  contended — I.  .The  declar- 
ation is  bad,  because  it  does  not  charge  negligence.  3  Ld.  Hay. 
376  or  250.  2  H.  Bl  259.  6  Term  Rep.  411.  4  Dal.  208. 

II.  In  order  to  make  a  person  liable  under  the  statute  of 
New  Jersey  for  assisting  to  convey  away  a  slave,  the  assistance 
must  have  been  given  knowingly  and  intentionally.  This  is 
evident — 1.  From  the  words  of  the  act,  (Pat.  308,  sec.  5)  "  if  any 
person  shall  be  found  guilty  of  conveying  or  assisting  to  convey 
away  any  slave,  and  if  such  slave  shall  be  lost,  die,  or  be  other- 
wise destroyed,  the  person  so  conveying  or  assisting  to  convey 
away  such  slave  shall  be  liable  to  pay  the  value  of  such  slave," 
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&c.  The  phraseology  of  this  section  differs  from  the  other  sec- 
tion. It  is  not,  if  they  shall  "  convey  away,"  but  be  found 
"  guilty,"  Now  guilty  implies  a  malicious  intent,  and  can  be 
applied  only  to  something  which  is  universally  allowed  to  be  a 
crime.  But  a  person  cannot  be  guilty  of  an  act  of  which  he  is 
entirely  ignorant.  Cowp.  277. 

2.  The  statute  speaks  only  of  a  personal  assistance — "If  any 
person"  not  his  agent  or  servant. 

For  these  reasons,  there  must  have  been  an  intentional  assist- 
ance, in  order  to  make  a  man  liable  to  the  penalty  of  this  act ; 
otherwise,  if  a  slave  get  up  behind  your  carriage,  and  you  thus 
take  him  out  of  the  state,  you  are  liable. 

III.  No  person  can  be  adjudged  within  the  purview  of  this  act, 
unless  within  the  letter-*-!.  Because  it  is  a  penal  statute,  and 
therefore  to  be  construed  strictly.  6  Bac.  390.  1  Plow.  17,  18. 
All  statutes  are  penal  that  inflict  a  punishment,  or  penalty,  or 
fine  for  the  violation  of  a  law.  It  matters  not  whether  the 
penalty  or  fine  is  a  sum  certain  or  not.  The  criterion  is,  whether 
it  is  imposed  upon  the  offender  by  way  of  punishment  for  the 
violation  of  the  law?  If  it  is,  then  it  is  such  a  penalty  as  makes 
the  statute  of  a  penal  nature.  And  the  rule  of  the  common  law 
will  not  suffer  the  general  words  of  a  statute  to  be  restrained  to 
the  prejudice  of  a  person  upon  whom  a  penalty  is  inflicted.  6 
Bac.  390.  1.  Bl.  88.  1  Leach  104.  It  was  considered  as  a  penal 
statute  by  that  great  man  William  Paterson.  See  his  marginal 
note.  Pat.  308.  Rev.  Laws  369. 

2.  This  statute  gives  costs,  and  is  therefore  to  be  construed 
strictly,  for  costs  are  a  kind  of  penalty.    6  Bac.  390.    2  Str.  1069. 
Carth.  239.    Lutw.  141. 

3.  It  is  in  abridgment  of  the  common   law,  and   therefore 
should  be  construed  strictly.     6  Bac.  384. 

4.  A  statute  giving  a  new  remedy  ought  not  to  have  a  liberal 
construction.     6  Bac.  392.    2  Sider.  63. 

But  if  this  statute  is  construed  strictly,  the  defendant  does 
not  fall  within  it.  Who  is  it  shall  pay  the  value,  "the  person 
who  conveys?" 

IY.  It  is  said  that  the  defendant  did  assist  to  convoy  away 
this  slave,  because  his  agent  did,  according  to  the  maxim,  qui 
facit  per  alium  facit  per  se.  But  this  maxim  assumes  the  very 
thing  to  be  proved.  I  say  Mr.  Gibbons  did  not  convey  away 
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this  negro,  either  himself  or  by  his  agent.  To  make  that  act 
mine  which  is  done  by  a  third  person,  I  must  have  given  my 
consent  to  that  act,  either  expressly  or  impliedly.  Now  Mr. 
Gibbons  gave  no  express  consent  to  Cato's  taking  this  slave;  on 
the  contrary,  he  expressly  forbid  him  carrying  any  slaves. 
Neither  was  there  any  implied  consent  raised  by  presumption 
of  law;  for  the  law  never  presumes  a  man  do  an  illegal  act. 
Besides,  if  there  could  be  such  a  presumption,  it  could  exist  only 
till  the  contrary  is  proved,  and  positive  testimony  has  been 
adduced  to  prove  that  Mr.  Gibbons  did  not  consent. 

V.  But  if  Mr.  Gibbons  is  not  within  the  words  of  the  act  they 
ought  not  to  be  extended,  contrary  to  all  the  rules  of  construc- 
tion upon  statutes  of  this  nature.     If  the  plaintiff  can  recover 
upon  this  section,  why  not  with  the  same  propriety,  if  my  ser- 
vant harbours  a  slave  without  my  knowledge,  make  me  liable  to 
pay  the  value  of  such  slave  if  he  should  afterwards-run  away  or 
be  lost.     I  put  my  client's  cause  upon  the  words  of  the  act;  those 
words  arc  not  susceptible  of  any  fair  construction  that  will  bring 
him  within  it.    If  this  construction  prevails,  then  this  absurdity 
arises.    By  the  preceding  section  of  the  act,  if  a  person  harbours 
a  slave,  knowing  him  to  be  such,  he  can  only  be  made  to  pay  the 
value;  but  if  he  harbours  him  without  knowing  him  to  be  such, 
he  must  pay  the  value  also. 

VI.  The  Chief  Justice,  in  his  charge,  told  the  jury,    "that 
the  owner  of  a  ferry  was  liable  for  all  the  unlawful  acts  of  his 
servant,  notwithstanding  any  private  contract  or  agreement." 
But  the  law  is,  if  a  man   command  a  servant  to  do  what  is 
lawful,  and  he  misbehave  himself,  or  do  more,  the  master  shall 
not  answer  for  the  servant,  but  the  servant  for  himself,  for  it 
was  his  own  act;  otherwise  it  would  be  in  the  power  of  every 
servant  to  subject  his  master  to  what  actions  and  penalties  ho 
pleases.     But  the  law  relative  to  carriers  does  not  apply  to  this 
case.     A  public  carrier  is  liable,  upon  the  ground  of  contract, 
for  any  injury  done  to  goods  while  in  his  custody.    But  here  the 
implied  contract  was  only  to  carry  the  passengers  over,  not  to 
bring  them  back  again.     The  goods  must  be  lost  while  in  the 
possession  of  the  carrier.     Paley  Ag.  232.     4  Bac.  587.     1  Swift's 
Syst.  224.    3  Term  Rep.  762.     Skin.  228.     1  Salk.  282.    Jones  on 
Bailment  94  or  106. 

The  common  law  does  not  apply  to  this  case :  the  plaintiff 
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must  recover  upon  the  statute  or  not  at  all;  therefore  all  this 
doctrine,  as  to  a  master's  being  liable  for  the  negligent  act  of  the 
servant,  does  not  apply.  Besides,  there  is  no  count  for  negli- 
gence in  the  declaration ;  therefore  they  cannot  recover  for  a 
negligent  act.  Ld.  Ray.  250,  376.  2  H.  Bl.  259.  6  Term  Hep. 
411.  4  Dal.  Rep.  206. 

The  carrying  a  slave  from  one  place  to  another  was  not  a 
negligent  or  unlawful  act  at  common  law.  It  would  be  absurd 
to  say,  that  a  system  that  did  not  tolerate  slavery  in  any  shape 
should  make  it  culpable  negligence  to  convey  a  slave  from  one 
place  to  another.  If  slavery  did  not  exist  at  common  law,  the 
principles  of  that  system  are  not  applicable  to  a  case  of  this  de- 
scription. According  to  the  common  law,  if  a  man  retain  my 
servant,  without  knowing  it,  to  be  his  servant,  no  action  lies. 
No  case  can  be  found,  in  the  whole  compass  of  the  law,  where 
a  master  has  been  held  liable  for  a  penalty  for  an  act  of  a  servant 
done  without  his  knowledge  or  consent  and  against  his  orders. 
This  doctrine  of  a  person's  being  liable  for  all  the  unlawful  acts 
of  his  servant  is  not  current,  and  if  it  was,  it  does  not  apply  to 
the  present  case.  There  is  great  difference  between  a  negligence 
in  carrying  an  inanimate  substance,  by  which  negligence  it  is 
lost  or  injured,  and  carrying  a  human  being.  In  the  first  case 
the  loss  must  proceed  wholly  from  the  negligence  of  the  carrier; 
in  the  second,  it  is  wholly  dependent  upon  the  will  of  the  person 
carried — it  was  in  his  power  to  return  or  not.  Besides,  this 
intention  of  running  away  may  have  been  produced  by  the 
improper  treatment  of  the  master  towards  the  slave. 

Again,  it  is  said  Mr.  Gibbons  afforded  the  means.  According 
to  this  principle,  if  your  servant  was  driving  your  carriage,  you 
not  being  in  it,  and  he  should  take  in  a  slave  and  convey  him  a' 
few  miles,  and  afterwards  the  slave  is  lost— or  should  get  up  be- 
hind your  carriage  and  you  should  take  him  over  Trenton  bridge, 
you  would  bo  liable.  This  would  be  a  very  convenient  doctrine 
for  those  who  had  worthless  negroes  and  wished  to  get  rid  of  them. 
Only  send  them  off  with  instructions  to  secrete  themselves  in  Mr. 
Gibbons'  boat,  and  then  sue  him  for  the  value,  or  get  up  behind 
some  stage,  and  then  prosecute  the  proprietors.  No  man  could 
keep  a  ferry  on  these  terms,  if  he  is  to  be  liable  for  all  escapes 
and  runaways. 

The  charge  of  the  Chief  Justice,  in  his  fourth  point,  shews 
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that  it  was  necessary  that  the  agent  should  have  knowledge  of 
carrying.  Now  if  it  was  necessary  for  him  to  have  knowledge, 
it  ought  to  have  been  averred. 

VII.  The  Chief  Justice  charged  the  jury,  that  the  colour  of 
this  man  was  sufficient  evidence  that  he  was  a  slave.  Why  is  it? 
Because  the  law  presumes  every  man  that  is  black  to  be  a  slave. 
I  deny  H  in  this  case.  It  is  a  rule  of  law,  that  no  man  is  pre- 
sumed to  do  an  illegal  act.  To  take  a  slave,  knowing  him  to  be 
such,  is  an  illegal  act ;  therefore  if  a  man  takes  one,  he  is  pre- 
sumed not  to  know  until  it  is  proved  against  him.  Here  one 
presumption  is  as  good  as  another.  This  doctrine  has  been  fre- 
quently laid  down  at  the  circuits  I  confess,  but  to  the  length 
in  which  it  is  here  laid  down  it  is  not  supported  by  any  adjudged 
case.  It  has  generally  been  laid  down,  that  when  a  black  has 
been  adduced  as  a  witness  he  has  been  presumed  a  slave  until 
the  contrary  appears ;  but  farther  than  this,  has  never  to  my 
knowledge,  been  sanctioned  by  an}7  adjudged  case.  But  that  it 
can  be  extended  to  make  a  man  liable  for  a  penalty  for  convey- 
ing them  away,  can  never  be  tolerated.  Laws  should  be  varied 
according  to  the  existing  circumstances,  and  should  be  made  to 
suit  all  the  changes  and  exigencies  of  our  national  progress. 

If  this  principle,  which  has  no  foundation  in  the  moral  stability 
of  justice,  is  to  govern  us,  it  ought  to  be  confined  within  the 
very  letter  of  authority  and  precedent,  and  not  be  extended.  I 
can  never  believe  that  an  enlightened  court  in  this  age  will  adopt 
it,  unless  compelled  so  to  do  by  the  weight  of  express  and  authori- 
tative adjudications  on  the  subject.  But  certainly  they  will  not 
feel  disposed  to  extend  a  principle  so  hostile  to  the  feelings  of 
freemen — so  repugnant  to  the  feelings  of  humanity. 

Scudder,  for  defendant  in  error,  contended — I.  That  the  de- 
clai'ation  was  sufficient. 

II.  That  the  verdict  of  the  jury  determined  that  the  slave  was 
taken  away  knowingly  and*intentionally  by  the  captain  of  the 
boat:  for  as  the  Chief  Justice  charged  the  jury,  that  if  they  be- 
lieved that  the  negro  got  into  the  boat  by  stealth,  and  secreted 
himself  so  as  not  to  be  seen,  they  should  find  for  the  defendant, 
(and   they  have  found  a  verdict  against  him),  they  thereby 
negative  the  idea  of  its  being  done  without  his  knowledge. 

III.  That  though  the  defendant  may  not   be   strictly   and 
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literally  within  the  words,  yet  he  is  within  the  .meaning  and 
intention  of  the  act,  and  the  act  ought  to  be  extended  to  him. 
It  ought  to  be  construed  liberally,  for  it  is  a  remedial,  and  not 
a  penal  statute.  The  books  cited  to  prove  that  this  is  a  penal 
statute,  viz.  Siderfin  and  Z/atch,  are  not  good  authority.  If 
merely  because  a  statute  gives  costs  it  thereby  becomes  a  penal 
statute,  then  are  almost  all  our  statutes  penal. 

1Y.  That  it  was  not  necessary  to  aver  or  prove  that  the 
defendant  knew  that  the  negro  was  a  slave,  because  the  taking 
him  away  was  an  unlawful  act.  The  distinction  was,  that 
wherever  the  act  complained  of"  was  lawful  in  itself,  there  you 
must  lay  the  scienter,  and  prove  it;  but  if  the  act  be  unlawful  no 
scienter  is  necessary.  1  Chit.  69,  136.  Peake's  Evi.  334. 

V.  That  the  master  is  liable  for  all  acts  of  his  servant,  done 
while  in  his  employ,  in  the  ordinary  course  of  business.  Reeve 
Dom.  Eel  357.  6  Term  Rep.  661.  12  Mod.  489.  Paley's  Prin- 
cipal and  Agent  224.  1  Salk.  289.  1  Bos.  &  Pul  404.  Even 
although  the  master  forbid  him  from  doing  the  act.  1  Salk.  18. 

The  Court  of  Errors  affirmed  the  judgment. 

CITED  IN  Cutter  v.  Moore,  3  Hal.  225.  Fox  v.  Lamb&on,  Id.  277.  Boice  v. 
Gibbons,  Id.  329.  See  Stoughtenborough  v.  Haviland,  3  Gr.  266; 
Hal.  Dig.  174,  751. 


272  NEW  JERSEY  COURT  OF  ERRORS. 


Force  v.  Craig. 


[MAY  TERM,  1823.] 


FORCE  against  CRAIG. 


1.  Whore  a  note  or  bill  contains  in  the  body  of  it  the  words  "witness  my 
hand  and  seal"  and  has  a  flourish  or  scroll  under  the  name,  proof  of  the  hand- 
writing of  the  drawer  is  sufficient  evidence  for  the  jury  to  presume  that  the 
scroll  was  put  to  the  instrument  by  way  of  seal,  and  that  it  was  sealed  and 
delivered. 

2.  There  needs  no  other  proof  that  the  scroll  was  intended  for  a  seal  than  the 
instrument  itself  saying  "witness  my  hand  and  seal." 

3.  Proof  of  a  defendant's  signature  to  an  assignment  or  endorsement  on  a 
note  or  sealed  bill  is  evidence  of  the  assignment  as  it  stands. 

4.  The  doctrine,  that  the  holder  of  a  note  must  use  due  diligence  to  obtain 
payment  of  the  drawer,  does  not  extend  to  holders  of  sealed  bills. 

5.  Where   a  person   assigns   a  sealed  bill  to  another,  and  agrees  to  stand 
security  thereon  until  paid,  although  the  drawer  lives  three  years  in  good  credit 
after  the  bill  became  due,  without  being  called  upon  by  the  holder  for  pay- 
ment, and  afterwards  fails,  the  assignor  will  be  liable  upon  his  special  guaranty. 

The  declaration  contained  several  counts:  — 

1st.  It  set  forth,  that  John  Brown,  on  the  5th  of  April,  1815, 
made  his  bill  obligatory,  sealed  with  an  ink  scroll,  as  the  seal  of 
him,  the  said  John  Brown,  acknowledged  himself  indebted  to 
Henry  Force,  and  did  thereby  promise  to  pay  to  Heniy  Force 
or  order,  six  months  after  date,  two  hundred  and  fifty  dollars, 
without  defalcation  or  discount,  with  interest  from  date,  for  value 
received,  and  to  which  payment,  well  and  truly  to  be  made,  the 
said  John  Brown  bound  himself;  that  the  s-aid  Henry  Force, 
before  the  payment  of  the  said  bill,  to  wit,  on  the  1st  day  of 
April,  1816,  for  value  received,  assigned  the  said  bill  to  David  S. 
Craig,  and  by  such  assignment  agreed  to  stand  security  till 
paid;  and  that  John  Brown,  though  requested  by  him,  hath  not 
paid  the  said  bill,  but  hath  refused,  and  hath  become  insolvent, 
by  reason  whereof  the  said  Henry  Force  became  liable  to  pay 
the  amount  of  said  bill,  according  to  the  tenour  thereof,  and  of 
the  assignment  so  made  thereon. 

2d  Count.  Stated  that  John  Brown  made  his  promissory  note 
payable  to  Henry  Force  or  order,  and  that  before  the  payment 
of  the  money,  or  any  part  thereof,  to  wit,  on  the  6th  of  April, 
1816,  endorsed  the  same  to  David  S.  Craig,  and  agreed  to  stand 
security  thereon  till  paid,  of  which  endorsement  the  said  David 
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S.  Craig,  on  the  day  and  year  aforesaid,  informed  the  said  John 
Brown,  and  demanded  payment  of  the  said  note;  but  he  refused 
to  pay  the  same,  and  has  become  insolvent  and  wholly  unable 
to  pay  the  same;  by  reason  whereof,  and  by  force  of  the  statute, 
and  by  virtue  of  the  said  endorsement,  the  said  Henry  Force 
became  liable  to  pay  to  the  said  David  S.  Craig  the  money  due 
on  the  said  note. 

3d.  A  count  for  money  paid. 

4th.  A  count  for  money  lent. 

Plea.  Non  assumpsit. 

The  plaintiff  produced,  in  support  of  his  demand,  a  writing, 
of  which  the  following  is  a  copy: 


"Six  months  after  date,  I  promise  to  pay  to  Henry  Force, 
or  order,  two  hundred  and  fifty  dollars,  value  received,  without 
defalcation  or  discount,  with  interest  from  date  till  paid.  Witness 
my  hand  and  seal,  April  the  fifth,  eighteen  hundred  and  fifteen. 

"  JOHN  BROWN." 


Endorsed.  —  For  value  received,  I  assign  all  my  right,  title,  and 
interest  to  the  within  note,  and  stand  security  for  the  same  until 
paid. 

HENRY  FORCE. 

May  1,  1815. 

And  it  was  proved  that  the  signature  to  the  said  bill  or  note 
was  the  signature  of  the  said  John  Brown,  and  that  the  signa- 
ture to  the  endorsement  was  the  signature  of  Henry  Force,  but 
that  the  handwriting  of  the  body  of  assignment  or  endorsement 
was  the  handwriting  of  Craig;  that  the  note  was  endorsed  by 
Force  to  Craig  on  the  1st  day  of  May,  1815;  that  on  the  2d 
day  of  June,  1818,  John  Brown  failed,  and  made  an  assignment 
of  his  property  for  the  benefit  of  his  creditors;  that  about  four 
weeks  after  Brown  had  become  insolvent,  and  on  the  same  day 
that  his  assignees  had  a  vendue  to  sell  his  property,  Craig  de- 
manded payment  of  the  said  bill  or  note  from  Brown,  and  pay- 
ment was  refused;  that  on  the  Bame  day  he  gave  Force  notice 
of  non-payment;  that  John  Brown's  credit,  in  the  years  1815, 
1816,  and  1817,  and  until  May,  1818,  was  good;  and  that  until 
the  last  mentioned  time  he  continued  to  pay  demands  upon  him 
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promptly,  and  was  reputed  a  man  of  property:  be  bad  been  a 
mercbant  of  good  standing,  and  always  maintained  a  good  credit 
until  tbe  period  of  his  failure;  tbat  David  S.  Craig  lived  within 
a  mile  of  tbe  said  Jobn  Brown,  and  was  the  attending  physician 
of  the  family  of  the  said  Brown,  and  saw  him  frequently;  that 
the  note  was  assigned  to  Craig  in  part  payment  of  some  land 
which  Force  purchased  of  him. 

His  honour  Justice  Ford  charged  the  jury  as  follows: — 

Gentlemen:— rTbis  is  a  cause  of  some  complication.  It  will 
be  recollected  that  the  foundation  of  it  is  a  certain  sealed  bill 
or  note,  with  a  stipulation  endorsed,  that  the  defendant  stands 
security  thereon  until  paid.  The  defendant  sets  up  three 
grounds  of  defence,  and  if  either  of  them  are  sanctioned  by  law 
tbe  jury  must  find  a  verdict  in  his  favour.  1st.  He  says  that  the 
plaintiff,  in  his  declaration,  sets  out  the  instrument  under  seal, 
and  that  the  instrument  produced  does  not  appear  to  be  sealed. 
If  it  be  not  a  sealed  bill  your  verdict  will  be  for  the  defendant. 
What  then  is  a  seal?  By  the  common  law  it  must  be  either  wax, 
or  wafer,  or  some  glutinous  substance;  but  by  our  statute  it  may 
be  a  scroll.  If  a  man  makes  use  of  a  scroll,  by  way  of  seal,  upon 
any  instrument  for  the  paj-ment  of  money,  it  shall  be  taken  and 
adjudged  to  be  of  the  same  force  and  obligation  as  if  it  were 
sealed  with  wax.  Here  there  is  a  scroll.  The  question  is,  was 
it  put  there  by  the  defendant,  by  way  of  seal?  The  defendant 
demands  evidence  that  the  scroll  was  intended  for  a  seal,  but 
there  needs  no  other  proof  than  the  instrument  itself  saying 
"witness  my  hand  and  seal."  In  this  state  of  things,  the  court 
and  jury  are  bound  to  treat  it  as  a  sealed  bill.  2d.  The  second 
defence  is,  that  the  defendant's  name  was  endorsed  in  blank, 
and  that  the  plaintiff  wrote  a  special  guaranty  over  It,  without 
the  defendant's  knowledge,  privity,  or  consent.  If  this  were  so, 
the  defendant  should  have  proved  it,  and  it  would  have  formed 
:a  valid  defence;  but,  as  far  as  I  know,  he  has  given  no  proof 
-whatever  of  this  charge.  Proof  of  the  defendant's  own  proper 
-signature  is  evidence  of  the  assignment,  as  it  stands,  until  tbe 
. contrary  appears;  and  if  tbe  law  were  otherwise,  more  than  half 
•ef  the  commercial  paper  in  the  country  might  be  put  afloat,  and 
•  destroyed  by  presumption.  I  think  that  the  jury  will  have  no 
.dif&eulty  in  saying  they  cannot  defend  Mr.  Force  upon  this 
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ground.  3d.  The  last  defence  is,  that  the  plaintiff  did  not  use  due 
diligence  to  obtain  payment  of  the  .bill  when  it  became  due  from 
the  maker;  that  Brown  lived  three  years  in  full  credit  and  pros- 
perity after  the  money  was  payable  before  he  gave  up  his  prop- 
erty to  his  creditors.  But  the  plaintiff  was. under  no  obligation 
in  law  to  demand  payment  with  due  diligence  in  the  case  of  a 
sealed  bill.  Tho  law  upon  negotiable  notes  is,  that  the  endorser 
will  pay  on  condition  that  the  endorsee  cannot  obtain  payment 
at  the  day,  it  does  not,  however,  extend  to  a  sealed  bill.  The 
defendant  promises,  under  his  hand,  to  be  security  till  the  money 
is  paid ;  no  condition  for  due  diligence  is  expressed  in  the  assign- 
ment, none  is  implied  in  law. 

Then  if  this  is  a  sealed  bill,  and  this  endorsement  made  at  tho 
time  it  purports  to  have  been  made,  and  the  name  subscribed 
thereto  is  the  name  of  the  defendant,  it  follows,  of  course,  that 
your  verdict  must  be  for  the  plaintiff. 

The  jury  found  a  verdict  for  the  plaintiff.  To  the  charge  de- 
livered by  the  court  the  defendant  excepted,  and  brought. a  writ 
of  error,  upon  the  return  of  which  the  following  errors  were 
assigned  for  the  reversal  of  the  judgment. 

1.  That  the  justice  charged  the  jury,  among  other  things,  in 
the  words  following:  "The  defendant  demands  evidence  that 
the  scroll  was.  intended  for  a  seal,  but  there  needs  no  other  proof 
than  the  instrument  itself  saying  'witness  my  hand  and  seal.'" 
In  this  state  of  things,  the  court  and  juiy  are  bound  to  treat  it 
as  a  sealed  bill. 

2.  That  the  justice  charged  tho  jury,  that  they  were  bound 
to  treat  the  said  instrument  as  a  sealed  bill. 

3.  That  the  justice  charged  the  jury  in  the  words  following: 
"The  second  defence  is,  that  the  defendant's  name  was  in  blank, 
and  the  plaintiff  wrote  a  special  guaranty  over  it  without  the 
defendant's  knowledge,  privity,  or  consent.     If  this  were  so,  the 
defendant  should  have  proved  it,  and  it  would  have  formed  a 
valid  defence,  but,  as  far  as  I  know,  he  has  given  no  proof  what- 
ever of  this  charge,  and  a  court  and  jury  are  not  at  liberty  to 
presume  the  existence  of  fraud  without  evidence.     Proof  of  the 
defendant's  own  proper  signature  is  evidence  of  the  assignment 
as  it  stands,  till  tho  contrary  appears,  and  if  tho  law  were  other- 
wise more  than  half  of  the  commercial  paper  in  the  state  might 
be  put  afloat  and  destroyed  by  presumption." 
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4.  That  the  justice  charged  the  jury  in  the  words  following: 
"  The  last  defence  is,  that  the  plaintiff  did  not  use  due  diligence 
to  obtain  payment  of  the  bill  when  it  became  due  from  the 
maker;  that  Brown  lived  three  years  in  full  credit  and  pros- 
perity after  the  money  was  payable,  before  he  gave  up  his  prop- 
erty to  his  creditors.     But  the  plaintiff  was  under  no  obligation 
in  law  to  demand  payment  with  due  diligence  in  the  case  of  a 
sealed  bill.     The  law  upon  negotiable  notes  is,  that  the  endorser 
will  pay  on  condition  that  the  endorsee  cannot  obtain  payment 
at  the  day;  it  does  not,  however,  extend  to  a  sealed  bill.     The 
defendant  promises  under  his  hand  to  be  security  till  the  money 
is  paid :  no  condition  for  due  diligence  is  expressed  in  the  assign- 
ment— none  is  implied  in  law." 

5.  That  the  declaration  is  insufficient  in  law  to  maintain  the 
action. 

6.  That  judgment  was  given  for  David  S.  Craig  against  the 
said  Henry  Force,  when  by  the  law  of  the  land  it  should  have 
been  given  for  the  said  Henry  Force  against  the  said  David  S. 
Craig. 

WM.  HALSTED,  jun.  Attorney  for  plaintiff. 

Defendant  joins  issue,  denying  that  there  was  any  error. 

The  points  on  which  the  counsel  for  the  plaintiff  in  error 
relied  were — 1.  That  the  instrument  upon  which  the  action  was 
brought  was  not  a  sealed  bill,  but  a  promissory  note,  and  that 
the  flourish  under  the  name  of  the  drawer  was  not  a  scroll  or 
device  by  way  of  seal,  in  the  meaning  of  the  statute. 

2.  That  the  words  in  the  body  of  the  note,  "witness  my  hand 
and  seal,"  were  no  evidence  that  the  flourish  under  the  name 
was  meant  for  a  seal.    Hay.  Rep.  1.    Salk.  214.    2  Co,  Rep.  5.    1 
Dyer  Rep.  19,  a.  PL  113.    Co.  Lit.  7,  a. 

3.  That  if  the  words  "witness  my  hand  and  seal"  were  any 
evidence  that  the  flourish  under  the  name  was  meant  for  a  seal, 
yet  they  were  not  conclusive  evidence;  but  the  jury  should  have 
been  left  to  judge  from  the  appearance  of  the  note  itself,  and 
from  the  whole  evidence  in  the  cause,  whether  the  flourish  was 
meant  as  a  seal  or  not.     Hay.  Rep.  13.     Gilb.  Evi.  21.     2  South. 
451.     Co.  Lit.  36,  171,  b.    Ibid.  225,  b.     Trials  per  Pais  257.     10 
Co.  Rep.  92.     2  P.  Wms.  Rep.  432. 

4.  That  proof  of  Henry  Force's  signature  on  the  back  of  the 
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note  was  not  proof  of  the  special  assignment  written  above  it, 
without  proving  that  the  special  assignment  was  written  at  the 
time  the  name  was  signed. 

5.  That  the  circumstance  of  the  writing  above  the  name  of 
Force  being  proved  to  be  the  handwriting  of  Craig  was  some 
evidence  from  which  the  jury  might  judge  whether  the  assign- 
ment was  with  the  knowledge  and  consent  of  Force  or  not. 

6.  That  the  defendant,  Craig,  was  bound  to  use  due  diligence 
in  demanding  the  money  of  the  drawer. 

7.  That  the  neglecting  to  demand  payment  until  three  years 
after  the  note  became  due,  and  until  after  the  drawer  broke,  was 
such  gross  negligence  on  the  part  of  the  holder  that  the  endorser, 
Force,  was  discharged.      3  John.  Ca.  5,  259.      3  John.  Rep.  230. 
Chit,  on  Silts  280,  note.    Ib.  260.     8  East  242.    2  Taunt.  206. 

Chetwood,  for  defendant  in  error,  cited  Swift's  Law  of  Evidence 
26.  Phil.  Em.  363.  1  Camp.  Rep.  375.  1  Peake's  N.  Prius  C. 
146-7.  4  Camp.  227.  1  South.  Rep.  178.  2  Ibid.  584. 

The  Court  of  Errors  affirmed  the  judgment,  seven  voting  for 
the  affirmance,  and  five  against  it. 

CITED  IN  Corlies  v.  Van  Note,  1  Earr.  329. 
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[JANUARY  TERM,  1824.] 

JACOB  G.  BROADWELL  and  JABEZ  B.  BALDWIN,  survivors  of  Hezekiah 
Broadwell,  deceased,  against  MATTHIAS  DENMAN. 

IN  ERROR.* 

1.  A.,  B.,  and  C.  being  seized  of  certain  lands,  by  articles  of  agreement, 
agreed  to  convey  all  their  interest  in  the  same  to  D.,  at  the  rate  of  $-100  for 
each  and  every  quarter  or  fourth  share. the  said  A.,  B  ,  and  C.  might  own  ;  but 
because  it  was  uncertain  what  number  of  shares  the  said  A.,  B  ,  and  C.  had  in 
the  premises,  therefore  it  was  submitted  to  E.  and  F.,  counsellors  at  law,  to 
determine  what  proportion  or  shares  the  said  A.,  B  ,  and  C.  had  in  the  premises; 
and  the  opinion  of  the  said  E.  and  F.  was  to  be  conclusive.   And  it  was  further 
agreed,  that  A.,  B.,  and  C.  should,  within  ten  days  after  E.  and  F.  had  deter- 
mined their  shares,  convey  the  same  with  covenants  of  warranty  to  D.     To 
render  the  determination  of  E."and  F.  valid,  it  is  not  necessary  that  they  should 
have  taken  the  oath  required  by  the  law  in  all  cases  of  arbitration  and  reference. 

2.  To  maintain  an  action  upon  the  above  stated  articles  of  agreement,  it  was 
necessary  to  shew  that  the  said  E.  and  F.  did  determine  what  right  A.  and  B. 
had  in  the  premises.     To  a  plea,  therefore,  that  the  said  E.  and  F.  did  not 
determine  what  part,  how  much,  and  what  proportion  or  shares  the  said  A.  and 

B.  had  in  the  premises,  a  replication  that  they  did  determine  what  part,  how 
much,  and  what  proportion  the  said  C.  had  in  the  premises  is  bad. 

3.  Where  by  articles  of  agreement,  dated  the  18th  October,  1809,  it  is  recited 
"  that  D.  had  that  day  purchased  all  the  right  which  A..  B  ,  and  C.  had  in  certain 
premises,  and  it  being  uncertain  what  proportion  or  shares  the  said  A.,  B.,  and 

C.  had  in  the  same,  it  was  agreed  to  submit  it  to  counsel  to  determine  the  same." 
The  true  construction  of  this  article  is,  that  the  said  D.  shall  take  all  the  land 
to  which  the  said  A.,  B.,  and  C.  had  title  at  the  date  of  the  article  of  agreement; 
but  he  is  not  bound  to  take  that  part  of  the  premises  to  which  the  said  A.,  B., 
and  C.  obtained  title  subsequent  to  the  date  of  said  articles. 

4.  After  a  demurrer  has  been  argued  and  overruled,  the  court  will  not  permit 
it  to  be  withdrawn  in  a  case  where  they  are  of  opinion  that  the  party  demurring 
could  not  plead  successfully. 

This  was  an  action  of  covenant,  brought  by  Broadwell  and 
Baldwin,  as  survivors  of  Hezekiah  Broadwell,  deceased,  against 
Matthias  Denman,  to  recover  damages  for  the  non-performance 
of  the  covenant  contained  in  certain  articles  of  agreement,  which 
articles  bore  date  on  the  18th  day  of  October,  1809  ;  and  after 
reciting,  that  whereas  the  said  Hezekiah,  Jacob,  and  Jabez  were 
seized  in  fee  of  three-fourth  parts  and  one-sixteenth  of  the  re- 
maining fourth  part  of  a  certain  tract  of  land  situate  in  the  town- 
ship of  Pcquannock,  in  the  county  of  Morris,  and  also  of  the 
whole  of  one  other  adjoining  lot,  containing  ten  acres  and  a  half, 

*The  Reporter  was  not  present  at  the  argument  in  the  Court  of  Errors,  but 
the  case  will  be  perfectly  understood  by  the  report  of  the  proceedings  in  the 
Supreme  Court  and  the  subsequent  affirmance  of  the  judgment  in  the  Court  of 
Errors. 
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it  was  agreed  by  the  said  Hezekiah,  Jacob,  and  Jabez,  of  tho 
one  part,  and  the  said  Matthias  Denman,  of  the  other  part,  to 
convey  to  the  said  Matthias  Denman  all  the  interest  of  the  said 
Hezekiah,  Jacob,  and  Jabez  in  the  said  two  lots  of  land,  what- 
soever the  same  might  be,  at  the  rate  of  $400  for  each  and 
every  quarter  or  fourth  share  the  said  Hezekiah,  Jacob  and  Jabez, 
may  own.  And  whereas,  it  was  uncertain  what  number  of  shares 
the  said  Hezekiah,  Jacob,  and  Jabez  had  in  the  premises,  there- 
fore, by  the  same  articles,  it  was  submitted  to  Isaac  H.  Williamson 
and  William  Chetwood,  esquires,  to  determine  what  proportion 
or  shares  the  said  Hezekiab,  Jacob,  and  Jabez  had  in  the  prem- 
ises, whose  opinion  was  to  be  conclusive.  It  was  further  agreed 
by  said  articles,  that  the  said  Hezekiab,  Jacob,  and  Jabez  should, 
within  ten  days  after  the  said  Isaac  and  William  should  deter- 
mine what  part  or  proportion  they  had  in  tho  same,  convey  the 
same  b}r  good  and  sufficient  deed  (containing  covenants  of  seizin, 
peaceable  enjoyment,  and  that  they  were  not  encumbered)  to 
the  said  Matthias  Denman.  And  the  said  Matthias  Denman 
agreed,  by  said  articles,  to  pay  $320  and  the  residue,  to  wit, 
3400  for  each  quarter  share,  in  equal  payments  of  throe  and  six 
months  from  the  delivery  of  the  deed. 

The  declaration  set  forth  the  title  of  the  plaintiffs  to  the  ten 
and  a  half  acres  lot  mentioned  in  the  articles  of  agreement,  and 
also  to  three-fourth  parts  and  one-sixteenth  of  the  remaining 
fourth  part  of  the  lot  containing  two  acres  and  eighty-seven- 
hundredths  of  an  acre.  It  set  forth  the  articles  of  agreement  in 
substance  as  above  stated ;  averred  that  the  said  Isaac  II.  Wil- 
liamson and  William  Chetwood  accepted  the  trusts  in  the  said 
articles  mentioned,  and  did  make  a  deduction  of  title;  and  on 
tho  12th  of  February,  1810,  "that  Hezekiah  Broadwell  had 
made  out  a  title  for  the  ten  and  a  half  acres  lot,  and  for  three- 
fourth  parts  and  one-sixteenth  of  the  remaining  fourlh  part  of 
the  two  acres  and  eighty-seven-hundredths  of  an  aero ;  and  that 
the  said  Hezekiah  Broadwell,  Jacob  G.  Broadwell,  and  Jabez 
B.  Baldwin,  on  the  27th  day  of  February,  1810,  mado  a  deed 
to  the  said  Matthias  Denman,  for  the  consideration  of  $1450, 
of  all  tho  interest  which  tho  said  Isaac  II.  Williamson  and 
William  Chetwood  had  determined  the  said  Hczckiah,  Jacob, 
and  Jabez  had  in  the  said  premises,  containing  tho  covenants 
required  by  the  said  articles  of  agreement,  and  tendered  tho 
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same,  duly  executed,  to  the  said  Matthias  Denman  on  the  5th 
March,  1810,  and  that  he  refused  to  accept  the  same,  by  reason 
•whereof,"  &c. 

To  this  declaration  the  defendant  pleaded  nineteen  different 
pleas.  Those  necessary  to  be  stated  for  the  understanding  of 
the  points  raised  in  the  cause  are — the  7tb,  which  stated,  in  sub- 
stance, "  that  it  did  not  appear  in  the  supposed  written  opinion 
of  the  said  Isaac  H.  Williamson  and  William  Chetwood  that 
they  had  taken  an  oath  or  affirmation  faithfully  to  hear  and 
determine  the  cause:"  and  concluded  with  a  verification. 

The  8th,  which  stated  generally,  "that  the  said  Isiiac  and 
William  did  not  take  an  oath  or  affirmation:"  and  concluded 
with  a  verification. 

The  9th>  which  stated,  "  that  it  was  agreed  in  the  said  articles 
of  agreement  that  the  said  Isaac  and  William  should  determine 
what  part,  how  much,  or  what  proportion  the  said  Hezekiah, 
Jacob  and  Jabez  had  in  the  premises,  viz.  in  the  two  lots ;  and 
that  the  said  Isaac  and  William  did  not  determine  what  part, 
how  much,  and  what  proportion,  share  or  shares  the  said  Jacob 
and  Jabez  might  have  in  the  said  premises :"  and  concludes  with 
a  verification." 

The  10th,  which  stated  the  substance  of  the  articles  of  agree- 
ment, (as  before  set  out)  "  and  that,  by  the  written  opinion  of 
the  said  Isaac  and  William,  it  appears,  and  is  set  forth  in  the 
deduction  of  title  to  the  said  ten  and  a  half  acres  lot,  that  one 
James  Young  conveyed  to  the  said  Hezekiah,  by  deed  dated 
25th  January,  1810,  one-half  of  the  said  ten  and  a  half  acres 
lot :"  and  concludes  with  a  verification. 

And  the  llth  plea,  which  referred  to  the  said  articles  of  agree- 
ment, and  that  it  was  recited  and  agreed  in  the  said  articles  (as 
in  the  last  plea  mentioned),  "and  that  by  the  said  written  opin- 
ion or  award  it  further  appears,  and  is  set  forth  in  the  deduction 
of  title  to  the  two  acres  and  eighty-seven-hundredths  of  an  acre, 
that  the  title  in  and  to  the  one-twenty-fourth  part  thereof  was 
conveyed  by  one  Stephen  Fairchild  to  the  said  Hezekiah,  by 
deed  bearing  date  the  1st  of  November,  1809 :"  and  concludes 
with  a  verification. 

To  the  7th,  8th,  10th  and  llth  pleas  the  plaintiffs  demurred; 
and  to  the  9th  plea  they  reply,  "  that  the  said  Isaac  H.  William- 
Bon  and  William  Chetwood  did  determine  what  part,  how  much, 
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and  what  proportion  the  said  Hezekiah  had  and  owned  in  the 
said  premises :  "  and  concludes  to  the  country. 

The  defendant  joins  issue  on  the  demurrer  to  the  7th,  8th, 
10th,  and  llth  pleas,  and  demurs  to  the  replication  to  the  9th 
plea,  and  shews  for  cause  of  demurrer — 1st.  "  That  the  said 
ninth  plea  alleges  that  the  said  Isaac  H.  Williamson  and  William 
Chetwood,  in  and  by  their  said  opinion,  did  not  determine  what 
part,  how  much,  or  what  proportion,  share  or  shares  the  said 
Jacob  and  Jabez  might  have  or  own  in  said  premises.  And  the 
replication  thereto  alleges  that  the  said  Isaac  H.  Williamson 
and  William  Chetwood,  by  their  written  opinion,  did  determine 
what  proportion,  share  or  shares  the  said  Hezekiah  had  and 
owned  in  the  said  premises,  which  matter,  so  alleged  in  the  said 
replication,  is  no  sufficient  answer  to  the  matter  in  the  said  plea 
alleged." 

2d.  "  That  in  case  the  matter  in  the  said  replication  was  a 
sufficient  answer  to  the  matter  in  the  said  ninth  plea,  }'et  the  said 
replication  ought  to  have  concluded  with  a  verification,  in  order 
that  the  said  defendant  may  have  an  opportunit3Tof  answering  it." 

3d.  "  That  the  said  replication  doth  not  traverse  or  deny  the 
matter  in  the  said  ninth  plea  alleged,  or  any  or  either  of  them, 
an4  yet  improperly  concludes  to  the  country." 

Plaintiff'  joins  issue  on  the  demurrer  to  the  replication  to  tho 
ninth  plea. 

Scudder  &  W.  Halsted,  counsel  for  the  plaintiffs,  in  support 
of  the  demurrer  to  tho  seventh  plea,  contended  that  it  was  not 
necessary  for  the  counsel  to  whom  was  submitted  the  determina- 
tion of  the  proportions  which  Hezekiah,  Jacob,  and  Jabez 
had  in  the  premises,  to  take  an  oath,  as  is  required  by  the 
statute  of  New  Jersey,  (Pat.  142,  sec.  6)  when  controversies  are 
submitted  to  arbitration.  This  was  not  arbitration,  for  there  could 
be  no  arbitration,  according  to  tho  legal  definition  of  that  word, 
unless  there  was  some  controversy,  suit,  quarrel,  or  dispute 
between  the  parties.  (3  Bl  16.  Pat.  141.  2  Saund.  61,  n.  1.)  It 
could  no  more  bo  called  an  arbitration  than  if  a  person  shoujd 
agree  to  purchase  all  tho  grain  growing  in  a  certain  field,  at  a 
certain  sum  per  bushel,  and  a  third  person  should  bo  employed 
to  measure  it  and  ascertain  the  number  of  bushels,  as  well  might 
the  agent  in  this  case,  who  measured  the  grain,  be  considered 
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as  an  arbitrator,  and  required  to  take  an  oath,  as  the  counsel  in 
the  case  before  the  court.  Besides,  the  opinion  of  the  counsel, 
when  delivered,  was  not  binding  or  imperative  upon  the  parties, 
as  in  case  of  an  award :  it  was  merely  advisory. 

The  demurrer  to  the  8th  plea  stood  upon  the  same  ground  as 
that  of  the  preceding,  and  therefore  they  must  both  stand  or 
fall  together. 

In  support  of  the  demurrer  to  the  10th  and  llth  pleas,  they 
said  "the  question  raised  by  this  plea  was,  whether  under  the 
articles  of  agreement,  dated  18th  October,  1809,  reciting  'that 
the  said  Matthias  Denman  had  that  day  purchased  all  the  right 
and  interest  of  the  plaintiffs,  it  being  uncertain  what  proportion 
the  said  plaintiffs  had  in  the  premises,  it  was  agreed  to  submit 
to  counsel/  &c.  The  said  Matthias  Denman  was  bound  to  take 
all  the  land  mentioned  in  the  articles  to  which  the  counsel  should 
declare  him  to  have  title,  although  that  land  was  purchased  after 
the  date  of  the  articles  of  agreement,  or  was  bound  to  take 
only  so  much  of  the  premises  in  the  said  article  mentioned  as 
the  said  counsel  should  declare  the  plaintiffs  had  title  to  at  the 
date  of  the  said  articles?"  It  appears  by  the  deduction  of  title 
made  out  by  the  counsel,  that  one  half  ojf  the  ten  and  a  half 
acres  lot  to  which  they  declared  Hezekiah  to  have  title,  was 
conveyed  to  the  said  Hezekiah  on  the  25th  of  January,  1810, 
that  is,  subsequent  to  the  date  of  the  articles  of  agreement,  but 
prior  to  the  decision  of  the  said  counsel,  which  was  not  until 
the  12th  of  February,  1810.  We  contend  that  the  defendant  was 
bound  to  take  all  the  said  premises  to  which  the  said  plaintiffs 
had  title  at  the  time  of  the  decision  made  by  the  counsel ;  for  it 
is  not  necessary  that  a  party  articleing  to  sell  land  should  have 
a  title  to  it  at  the  time  the  articles  are  entered  into.  But  it  is 
sufficient  if  the  party  entering  into  articles  to  sell,  has  a  good 
title  at  the  time  of  bringing  the  action  for  the  non-performance 
of  the  articles,  and  cited  1  Esp.  N.  P.  Cases  184.  Sugden  Law 
Vendors  160,  249.  2  P.  Wms.  630. 

And  in  equity  a  vendor  may  compel  a  specific  execution  of  a 
contract  for  the  sale  of  land,  if  he  is  able  to  give  a  good  title  at 
the  time  of  the  decree,  although  he  had  not  a  good  title  when, 
by  the  contract,  the  land  ought  to  have  been  conveyed.  5 
Cranch's  Sep.  262.  1  Wheat.  196.  4  Dis.  Eq.  Eep.  136.  6  P. 
Wms,  630. 
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As  to  the  demurrer  to  the  replication  to  the  ninth  plea,  thejr 
contended  it  should  be  overruled,  for  that  the  replication  did 
contain  a  sufficient  answer  to  that  plea.  It  was  perfectly  imma- 
terial, they  said,  whether  the  counsellors  determined  what  interest 
Jacob  and  Jabez  had  in  the  premises  or  not.  The  only  object 
Denman  could  have  had  in  view  in  submitting  to  counsel  to  ascer- 
tain the  title  of  the  plaintiffs,  was  that  he  might  know  how  much 
he  might  safely  purchase,  and  whether  the  whole  of  the  land 
was  owned  by  one  of  the  plaintiffs,  or  each  owned  a  third,  was 
a  matter  of  no  consequence  to  him.  It  was  the  aggregate  quan- 
tity to  which  all  or  either  of  them  could  make  title  that  he  could 
alone  be  interested  in  knowing.  Denman  was  to  take  the  whole 
of  the  premises  specified  in  the  articles  of  agreement  to  which 
the  plaintiffs  could  make  title :  whether  that  resided  in  one  or  all 
of  the  plaintiffs  could  not  at  all  vary  his  liability;  and  if  his  liability 
under  the  articles  could  not  be  varied  by  the  circumstance  of  the 
whole  title  being  found  in  one  of  the  parties,  then  the  ninth 
plea  is  vicious,  because  it  does  not  traverse  the  whole  of  the 
declaration;  as  to  the  determination  of  counsel  upon  the  share 
or  interest  of  Hezekiah,  it  tenders  no  traverse,  and  thereby 
excludes  the  plaintiff  from  taking  issue  upon  the  title  of  Heze- 
kiah, which  is  a  material  point.  1  Saund.  28,  n.  3  Co.  Lit.  303. 
Therefore,  if  the  plea  is  bad,  although  the  replication  should  be 
bad,  yet,  the  defendant  making  the  first  default,  judgment  must 
bo  rendered  against  him.  5  Com.  Dig.  466. 

Vanarsdale,  contra,  contended — 1.  That  the  counsellors  to 
whom  was  referred  the  question  of  title  were  to  be  considered 
as  arbitrators,  and  that  the  submission  contained  in  the  articles 
of  agreement  was  a  submission  to  arbitration.  Hero  there  is  a 
dispute  between  the  plaintiffs  and  defendant  as  to  title.  There 
is  no  necessity  of  the  parties  having  cause  of  action.  It  is  enough 
if  there  is  matter  of  dispute  between  them.  Cald.  on  Arb.  53. 
Kyd  on  Awards,  4,  6.  Every  quality  necessary  to  constitute  an 
arbitration  is  combined  in  this  submission.  It  is  not  denied  that 
the  matter  is  the  proper  subject  of  reference.  In  the  declaration 
the  technical  language,  "trust  and  submission,"  is  used.  Ten 
days'  notice  is  to  bo  given  to  each  party  of  the  time  and  place 
of  hearing.  The  decision  of  the  counsel  in  this  caso  did  not  de- 
pend upon  a  mere  numerical  calculation,  but  upon  an  operation 
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of  the  judgment,  which  might  require  the  exertion  of  the 
greatest  faculties  of  the  mind.  This  case,  therefore,  did  not 
differ  from  other  arbitrations,  and  the  counsel  should  have  taken 
the  oath  required  by  the  statute. 

2.  As  to  the  demurrer  to  the  10th  and  llth  pleas,  he  con- 
tended that  it  should  be  overruled.     The  articles  of  agreement 
state  that  Mr.  Denman  "  had  that  day"  agreed  to  purchase  all 
the  right  of  plaintiffs.     The  agreement  must  be  considered  as 
speaking  on  the  day.     The  counsel  wei-e  only  to  say  what  title 
the  plaintiffs  had  at  the  date  of  the  articles,  and  not  that  which 
should  be  subsequently  acquired.     This  was  the  only  authority 
they  received  from  the  submission.    They  could  not  exceed  that 
authority,  nor  vary  the  duty  they  had  to  perform.     2  Esp.  N. 
P.  122.     This  decision,  if  1  am  right,  contains  in  it  a  principle 
fatal  to  the  plaintiffs'  cause  of  action.     If  it  is  bad  in  part  it  is 
bad  in  the  whole.     If,  therefore,  the  plaintiff  had  only  a  title  to 
part,  when  the  arbitrators  have  awarded  the  whole,  the  whole 
award  is  bad.    3  East  18.    The  cases  relied  upon  by  the  adverse 
counsel  are  equity  cases,  and  therefore  do  not  apply.     But  a 
more  substantial  answer  results  from  the  agreement.     By  thoso 
articles,  Denman  had  agreed  to  purchase  all  the  plaintiffs'  right 
to  the  premises,  that  is,  he  agreed  to  purchase  a  specific  right, 
and  they  could  not  after  that  go  round  the  country  and  buy  up 
other  rights,  and  compel  him  to  take  them. 

3.  As  to  the  9th  plea.     This  sets  up  a  particular  fact,  and  the 
plaintiff  must  either  traverse  that  fact  or  set  up  a  new  fact  in 
avoidance:  but  the  replication  does  neither,  and  is  therefore  bad. 
It  does  not  appear  but  what  the  remaining  interest  may  be  in 
Jacob  and  Jabez. 

The  opinion  of  the  court  was  delivered  by 

FORD  J.  1.  As  to  the  7th  and  8th  pleas,  we  clearly  think  they 
are  bad,  and  must  be  overruled;  because  the  opinion  of  counsel 
was  merely  advisory,  and  was  not  to  conclude  any  matter,  for 
the  plaintiffs  are  afterwards  to  guaranty  the  title. 

2.  As  to  the  9th  plea,  we  are  of  opinion  that  it-is  available 
and  substantial,  and  that  the  replication  is  vicious.  It  appears  to 
us,  that,  in  order  to  ground  an  action  upon  that  article,  the  coun- 
sel ought  to  have  determined  what  right  Jacob  and  Jabez  had 
in  the  premises. 
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3.  The  10th  and  llth  pleas  are  good,  and  the  demurrers  must 
be  overruled.  The  defendant  agreed  to  purchase  the  quantity 
of  land  that  the  plaintiffs  had  at  the  time  the  articles  of  agree- 
ment were  entered  into.  The  cases  read  by  the  plaintiffs'  coun- 
sel upon  this  point  arc  not  analogous. 

Scudder  then  moved  for  leave  to  withdraw  the  demurrer  to 
the  10th  and  llth  pleas,  and  to  plead. 

E.IRKPATRICK  C.  J.  The  withdrawing  a  demurrer  is  only 
permitted  to  save  the  expense  of  bringing  a  new  suit.  The 
court  ought  alwaj's  to  inquire  whether  the  plaintiff  can  plead 
successfully  or  not,  before  they  will  allow  him  to  withdraw  his 
demurrer  and  plead.  As  we  are  of  opinion  that  you  could  not 
plead  successfully  to  these  pleas,  your  motion  must  be  denied. 

During  the  term,  a  writ  of  error  was  presented  in  this  case, 
and  allowed. 

COURT  OF  ERRORS. — Upon  the  return  of  the  writ  of  error,  the 
following  errors  were  assigned  : — 

1st  Error.  Afterwards,  that  is  to  say,  on  the  first  Tuesday  of 
November,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  twenty-one,  before  the  governor  and  council  in  the  Court 
of  Appeals,  in  the  term  of  November,  in  the  year  aforesaid, 
come  the  said  Jacob  and  Jabez,  by  Smith  Scudder,  their  attorney, 
and  say,  that  in  the  record  and  proceedings  aforesaid,  and  also 
in  the  giving  of  judgment  aforesaid,  there  is  manifest  error  in 
this,  to  wit,  that  by  the  record  aforesaid  it  appears  that  tho 
judgment  aforesaid,  in  form  aforesaid  given,  was  given  for  the 
said  Matthias  Denman  against  the  said  Jacob  and  Jabez,  where- 
as by  the  law  of  tho  land,  the  said  judgment  ought  to  have  been 
given  for  the  said  Jacob  and  Jabez,  against  tho  said  Matthias. 

2d  Error.  There  is  also  error  in  this,  to  wit,  that  by  the 
record  aforesaid  it  appears  that  tho  said  Matthias,  in  and  by  his 
tenth  plea  before  the  said  Supreme  Court,  by  leave  thereof 
pleaded,  set  forth  and  said  that  tho  said  Jacob  and  Jabez  ought 
not  to  have  or  maintain  their  action  aforesaid  against  him, 
because,  he  said,  that  in  and  by  tho  said  supposed  articles  of 
agreement  in  the  said  declaration  mentioned,  bearing  date  the 
eighteenth  day  of  October,  eighteen  hundred  and  nine,  it  was 
recited  that  the  said  Hczekiah,  Jacob,  and  Jabez  claimed  an 
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undivided  right  and  interest  in  and  to  the  said  two  lots  of  land 
in  the  said  declaration  mentioned ;  and  that  the  said  Matthias 
had  that  day  purchased  of  the  said  Hezekiah,  Jacob,  and  Jabez 
all  their  right  and  interest,  whatsoever  the  same  might  be,  in  tho 
said  lots  of  land  and  premises;  and  that  it  was  uncertain  how 
much  or  what  part  or  proportion  of  the  said  premises  the  said 
Hezekiah,  Jacob,  and  Jabez  may  have  an  absolute  title  in  fee- 
simple  for,  the  said  parties  to  those  presents  agreed  to  employ 
and  pay  a  joint  fee  unto  Isaac  H.  Williamson  and  William  Chet- 
wood,  esquires,  counsellors  at  law,  to  investigate  the  various  titles 
said  to  be  held  by  various  persons  to  the  said  premises,  and  that 
the  said  Isaac  and  William  should  determine  what  part,  how 
much,  or  what  proportion,  share  or  shares  the  said  Hezekiah, 
Jacob,  and  Jabez  might  have  or  own  in  the  said  premises,  and 
that  the  determination,  written  opinion,  and  award  of  the  said 
Isaac  and  William  should  be  conclusive  of  the  quantity,  propor- 
tion, share  or  shares  of  the  said  premises,  which  the  said  Heze- 
kiah, Jacob,  and  Jabez  were  to  convey  to  the  said  Matthias 
Denman,  his  heirs,  and  assigns.  And  the  said  Matthias  further 
says,  that  in  and  by  the  said  supposed  written  opinion  and  award 
made  by  the  said  Isaac  and  William  in  the  said  declaration  men- 
tioned, it  appears  and  is  set  forth  in  the  deduction  of  title  to  the' 
ten  and  a  bralf  acres  lot,  that  one  James  Young  conveyed  to  the 
said  Hezekiah  Broadwell,  by  deed  dated  the  twenty-fifth  day  of 
January,  in  the  year  of  our  Lord  eighteen  hundred  and  ten,  one 
half  of  the  said  ten  and  a  half  acres  lot,  to  wit,  at  Newark  afore- 
said ;  and  this  the  said  Matthias  saith  he  is  ready  to  verify, 
wherefore  he  prays  judgment  if  the  said  Jacob  and  Jabez  demurred 
generally,  and  the  said  Matthias  thereto  joined  in  demurrer;  and 
the  said  Supreme  Court,  upon  that  issue,  gave  judgment  for  the 
said  Matthias  against  the  said  Jacob  and  Jabez,  whereas  by  law 
the  said  judgment  ought  to  have  been  given  for  the  said  Jacob 
and  Jabez;  therefore  in  that  there  is  manifest  error. 

3d  Error.  There  is  also  error  in  this,  to  wit,  that  by  the 
eleventh  plea  of  the  said  Matthias,  by  him  pleaded  before  the 
said  Supreme  Court,  by  leave  of  the  same  court  in  the  record  and 
proceedings  aforesaid,  it  appears  that  the  said  Matthias  therein 
pleaded  and  said,  that  the  said  Jacob  and  Jabez  their  said  action 
against  him  ought  not  to  have  or  maintain,  because,  he  said,  that 
in  and  by  the  said  supposed  articles  of  agreement  in  the  tenth 
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plea  last  aforesaid  mentioned  it  was  recited  and  agreed,  as  in 
the  said  tenth  plea  is  mentioned.  And  the  said  Matthias  further 
said,  that  in  and  by  the  said  supposed  written  opinion  and  award 
in  the  tenth  plea  mentioned,  it  further  appeared  and  was  set  forth 
in  the  deduction  of  title  to  the  said  two  acres  and  eighty-seven 
hundredths  of  an  acre  that  the  title  in  and  to  one-twenty-fourth 
part  thereof  was  conveyed  by  one  Stephen  Fairchild  to  the  said 
Hezekiah,  by  deed  bearing  date  the  first  day  of  November,  in 
the  year  of  our  Lord  eighteen  hundred  and  nine,  to  wit,  at  New- 
ark aforesaid,  in  the  county  of  Essex  aforesaid,  and  this  the  said 
Matthias  said  he  was  ready  to  verify  ;  wherefore  he  prayed  judg- 
ment if  the  said  Jacob  and  Jubez  their  aforesaid  action  thereof 
against  him  ought  to  have  or  maintain.  To  which  plea  of  the 
said  Matthias  the  said  Jacob  and  Jabez  demurred  generally,  and 
the  said  Matthias  thereto  joined  in  demurrer,  and  the  said 
Supreme  Court  upon  that  issue  gave  judgment  for  the  said 
Matthias  against  the  said  Jacob  and  Jabez,  whereas  by  law  the 
said  judgment  ought  to  have  been  given  for  the  said  Jacob 
and  Jabez;  therefore  in  that  there  is  manifest  error.  There  is 
also  error  in  this,  to  wit,  that  by  the  record  and  proceedings 
aforesaid,  and  the  judgment  aforesaid,  it  appears  that  the  court 
considered  that  the  replication  of  the  plaintiffs  to  the  ninth  plea 
of  the  defendant  was  insufficient  in  law  for  the  plaintiff's  to  have 
or  maintain  their  said  action  against  him,  and  that  the  demurrer 
of  the  defendant  to  the  said  replication  was  allowed,  and  judg- 
ment given  for  the  defendant  thereon ;  and  for  that  the  court 
further  considered  that  the  tenth-  and  eleventh  pleas  of  the  de- 
fendant, and  each  of  them  where  good  and  sufficient  in  law  to  bar 
the  action  of  the  plaintiff's  against  the  defendant;  and  that  tho 
demurrer  of  the  plaintiff's  to  tho  tenth  and  eleventh  pleas  of  tho 
defendant  were  overruled,  and  judgment  given  on  those  pleas  for 
the  defendant;  therefore  in  that  there  is  manifest  error.  And  tho 
said  Jacob  and  Jabez  pray  that  tho  judgment  aforesaid,  for  tho 
errors  aforesaid,  and  other  errors  in  tho  record  and  proceedings 
aforesaid,  may  bo  reversed,  annulled,  and  altogether  held  for 
nothing,  and  that  they  may  be  restored  to  all  things  which  they 
have  lost  by  occasion  of  tho  said  judgment,  &c. 

SMITH  SCUDDER, 

AtVy  for  plaintiffs  in  error. 
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At  the  special  term  of  the  Court  of  Errors  in  Januarj*,  1824, 
the  writ  of  error  was  argued  by  Scudder,  for  plaintiffs  in  error, 
and  Vanarsdale,  for  defendant. 

Upon  the  question,  whether  the  judgment  of  the  Supreme 
Court  should  be  reversed,  five  of  the  members  of  the  Court  of 
Errors  voted  for  the  reversal,  and  seven  against.  The  governor 
was  excused  from  voting. 

The  following  entry  was  made  in  the  minutes  of  the  court,  the 
court  having  inspected  the  record  returned  with  the  writ  of 
error  in  this  cause,  and  having  heard  the  assignment  of  errors  and 
joinder  therein,  and  the  arguments  of  the  counsel  of  the  respec- 
tive parties  thereupon,  and  upon  due  deliberation  had,  do  order 
and  adjudge,  that  the  judgment  be,  and  the  same  is  in  all  things 
affirmed,  with  costs. 

Judgment  affirmed. 
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HAIGHT  against  MORRIS. 

1.  A  writ  of  error  will  not  lie  upon  a  judgment  of  nonsuit. 

2.  An  action  will  lie  for  saying  of  another,  that  he  had  committed  perjury 
on  a  trial  in  the  court  of  another  state.     Sed  quere*  . 

3.  A  copy  of  the  record  of  a  trial  in  the  Court  of  Sittings  of  New  York, 
though  certified  only  by  the  clerk  ol  the  Supreme  Court  of  that  state,  may  be 
given  in  evidence.     Sed  quere* 

The  slate  of  the  case  will  fully  appear  by  the  following  as- 
signment of  errors,  joinder  in  error,  and  bill  of  exceptions,  taken 
in  the  Court  of  Common  Pleas  of  the  county  of  Monmouth,  viz. 

New  Jersey  Court  of  Appeals,  of  the  term  of  May,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  twenty-one. " 
Charles  Haight  against  Jonathan  Morris,  on  writ  of  error  to  the 
Supreme  Court,  on  judgment  in  case. 

And  the  said  Charles  Haight,  by  Lucius  Horatio  Stockton,  his 
attorney,  comes  now  hero  before  the  Court  of  Appeals,  in  all 
causes  of  law  in  the  last  resort,  and  saith,  that  in  the  record  and 
proceedings,  and  also  in  rendering  of  judgment  of  nonsuit  against 
him  in  the  Court  of  Common  Pleus  of  the  county  of  Monmouth, 
and  also  in  the  Supreme  Court  of  the  said  state  of  New  Jersey; 
there  is  manifest  error  in  this,  lo  wit,  that  it  appears  by  the 
record  that  he  brought  an  action  in  the  Court  of  Common  Pleas, 
in  the  said  county  of  Monmouth,  against  the  said  Jonathan  Mor- 
ris, for  the  speaking  of  certain  false,  slanderous,  and  defamatory 
words  by  the  said  Jonathan,  of  and  concerning  him,  the  said 
Charles;  and  that  this  action  of  trespass  on  the  case  was  prose- 
cuted by  writ,  a  proper  declaration,  on  which  a  plea  was  filed 
by  the  said  Jonathan,  and  on  which  an  issue  was  joined,  which 
came  on  to  be  tried  before  a  jury  of  the  county  of  Monmouth, 
in  said  Court  of  Common  Pleas,  and  on  which  trial  it  appears, 
by  the  record,  that  the  said  Charles  gave  full  and  sufficient  evi- 
dence of  the  speaking  of  said  false,  slanderous,  and  defamatory- 
words,  by  the  said  Jonathan  Morris,  of  and  concerning  the  said 
Charles  Haight ;  notwithstanding  which  the  said  Court  of  Com- 
mon Pleas,  or  a  :.idjority  thereof,  did,  on  certain  feigned,  false, 
fictitious,  insufficient,  and  frivolous  pretenses,  refuse  to  suffer  a 

*As  the  Court  of  Tr:j«a  merely  reverse-!  the  judgment,  without  assigning 
any  reasons,  it  is  imp.o-0'1''*  to  kri^  whether  they  determined  upon  all  the 
points  raised  in  the  ar^amer',  jf  one  only.  Their  decision,  therefore,  cannot 
be  conclusive  upon  eU*>.i. 

VOL.  II.  T 
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verdict  of  the  jury  so  as  aforesaid  duly  summoned  to  try  the 
i&sue  so  as  aforesaid  joined,  between  the  aforesaid  parties  to  be 
laken  and  rendered,  but  did  unlawfully  order  a  judgment  of  non- 
suit to  be  rendered  against  the  said  Charles  Haight,  and  notwith- 
standing the  said  Charles  Haight  did  sue  out  a  writ  of  error  be- 
fore the  said  Supreme  Court,  whereby  all  the  aforesaid  matters 
and  things  were  made  manifestly  to  appear  before  them  of  re- 
cord, yet  the  said  court,  or  a  majority  of  said  court,  did  unlaw- 
fully affirm  the  judgment  rendered  in  the  court  below,  whereby 
the  said  Charles  Haight  had  j  udgment  of  nonsuit  rendered  against 
Lim ;  wherefore,  for  these  grievances,  and  other  manifest  errors 
and  imperfections,  appearing  in  the  record  of  the  said  proceed- 
ings and  judgment  of  nonsuit,  rendered  against  the  said  Charles 
Haight,  whereby  he  is  greatly  oppressed,  harassed,  endamaged, 
and  aggrieved,  he,  the  said  Charles  Haight,  doth  pray  that  the 
said  judgments  of  nonsuit  against  him  may,  by  this  honourable 
court,  be  reversed,  annulled,  and  for  nought  holden. 

Lucius  HORATIO  STOCKTON,  Atfy  of  plaintiff. 

And  hereupon  the  said  Jonathan  Morris,  by  Garret  D.  Wall, 
his  attorney,  freely  comes  before  the  said  governor  and  council, 
in  the  said  Court  of  Appeals  in  the  last  resort  in  all  causes  of 
law,  and  says  that  there  is  not  any  error  in  the  record  and  pro- 
ceedings  aforesaid,  or  in  giving  the  judgment  aforesaid — and  he 
prays  that  the  said  Court  of  Appeals  in  the  last  resort  in  all 
causes  of  law,  here  may  proceed  to  examine,  as  well  the  record 
and  proceedings  aforesaid  as  the  matter  aforesaid  above  for  error 
assigned,  and  that  the  judgment  aforesaid,  in  form  aforesaid 
given,  may  be  in  all  things  affirmed,  &c. 

GARRET  D.  WALL,  Atfy  of  deft  in  error. 

Be  it  remembered,  that  on  the  twenty-eighth  day  of  July,  A. 
D.  1819,  the  issue  joined,  as  by  the  record  of  the  declaration 
.and  plea  in  this  case  will  appear,  came  on  to  be  tried  at  Free- 
hold, in  and  for  the  said  county  of  Monmouth,  before  a  jury  of 
,the  country,  regularly  summoned,  empannelled,  tried,  chosen, 
sworn,  and  affirmed  to  try  the  issue  so  as  aforesaid  joined  by 
and  between  the  said  parties  in  the  plea  aforesaid,  viz.  (naming 
the  jury,  &c.)  And  the  plaintiff,  to  maintain  the  issue  joined  on 
his  part,  did  offer  in  evidence  a  certain  record  of  a  trial  and  judg- 
ment of  the  Supreme  Court  of  the  state  of  New  York  of  John 
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Quay  v.  The  Eagle  Fire  Company  of  New  York,  which  was  read  ; 
and  did  also  offer  a  copy  of  a  record  of  the  judicial  proceedings 
of  the  sittings  in  and  for  the  city  and  county  of  New  York, 
certified  and  attested,  as  by  the  same  copy  will  appear,  to 
which  the  counsel  of  the  defendant  objected,  and  did  contend 
that  the  said  evidence  of  the  said  copy  was  inadmissible  and 
unlawful ;  and  the  counsel  of  the  plaintiff  contended  that  it  was 
admissible  and  lawful,  and  the  court  delivered  an  opinion  that  it 
was  unlawful  and  inadmissible,  and  did  reject  the  same;  where- 
upon the  counsel  of  the  plaintiff  did  propose  a  bill  of  exceptions 
to  the  said  opinion  of  the  court,  and  prayed  that  a  bill  of  excep- 
tions may  be  sealed,  according  to  the  statute  in  such  case  made 
and  provided,  which  is  accordingly  done  the  day  and  year  first 
above  written. 

And  the  said  counsel  for  the  plaintiff,  to  prove  and  maintain 
the  issue  so  as  aforesaid  joined  on  his  part,  did  further  offer  in 
evidence,  to  prove  before  the  said  jury,  by  the  testimony  of 
David  Craig,  esq.  a  witness  produced  and  offered  on  his  part, 
that  the  said  David  Craig,  esq.  was  personally  present  at  the 
city  of  New  York,  in  the  month  of  December,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  sixteen,  at  the  trial  of  the 
cause  wherein  one  John  Quay  was  plaintiff  against  the  Eagle  Fire 
Company  of  New  York  defendant,  whereof  mention  is  made  in 
the  record  so  as  aforesaid  given  in  evidence  by  the  said  Charles 
Haight  to  the  court  and  jury  in  the  present  action;  and  that  the 
said  Charles  Haight  was  offered,  sworn,  and  examined  as  a  wit- 
ness in  the  said  court  on  the  part  of  the  said  Eagle  Fire  Com- 
pany of  New  York,  to  the  admission  of  which  testimony  so  as 
aforesaid  offered  to  be  proved  on  the  part  of  the  said  Charles 
Haight,  the  pfaintiff,  the  counsel  of  the  said  defendant,  learned 
in  the  law,  did  then  and  there  object  and  insist,  before  the  said 
court,  that  the  said  testimony  was  inadmissible  and  unlawful,  and 
the  said  counsel  of  the  said  plaintiff  did  then  and  there  contend 
that  the  said  testimony  was  competent,  admissible,  and  lawful: 
and  the  said  court  did  then  deliver  and  declare  their  opinion, 
that  the  said  testimony  aforesaid  was  inadmissible,  incompetent, 
and  unlawful,  and  did  reject  the  same  and  declare  that  the  said 
David  Craig  should  not  be  sworn  to  give  the  testimony  so  as 
above  offered  on  the  part  of  the  said  Charles  Haight,  to  which 
said  last  mentioned  opinion  of  said  court  the  said  counsel  of  the 
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plaintiff  did  propose  this  bill  of  exceptions,  and,  according  to  the 
statute  in  such  case  made  and  provided,  did  pray  the  said  court 
to  seal  the  same,  which  is  done  accordingly  by  the  said  court,  the 
day  and  year  above  written. 

And  the  said  Charles  Haight,  the  plaintiff,  further  to  maintain 
and  prove  the  issue  so  as  aforesaid  joined  on  his  part,  did  prove 
in  evidence,  by  the  testimony  of  William  Bowman,  a  witness 
produced,  sworn,  and  examined  on  his  behalf,  who  said  he  was 
at  the  house  of  Colonel  Barnes  Smock  about  the  30th  August 
of  the  year  before  last,  and  heard  Jonathan  Morris,  the  defend- 
ant, speaking  of  Charles  Haight,  the  plaintiff,  and  that  the  said 
Jonathan  Morris,  at  that  time,  said  that  Charles  Haight  was  a 
rascal  and  a  rogue — that  he  had  took  a  false  oath,  and  was  a 
damned  perjured  rascal ;  that  the  family  of  Colonel  Barnes 
Smock,  his  wife,  and  sister  were  present  at  the  time ;  that  they 
were  eating  breakfast,  and  that  the  witness  at  that  time  worked 
for  Colonel  Smock.  And  the  said  William  Bowman,  being  cross- 
examined  on  the  part  of  the  defendant,  did  further  testify,  that 
they  were  talking  something  about  the  burnt  buildings  and  some 
trial  at  New  York,  but  cannot  tell  head  or  tail,  or  remember  any 
thing  certain  that  was  said  about  the  trial  at  New  York;  that 
what  he  heard  the  man  say  he  has  told ;  that  soon  after  the  words 
spoken  witness  went  out  to  his  work;  that  witness  never,  at  first, 
told  Mr.  Haight  what  he  had  heard;  until  Mr.  Haight  had  heard 
he  had  been  present,  and  came  and  asked  him  about  it.  And 
the  said  Charles  Haight  did  prove,  by  the  testimony  of  the  said 
Colonel  Barnes  Smock,  a  witness  produced,  sworn,  and  exam- 
ined on  his  behalf,  who  said  that  defendant  came  to  the  wit- 
ness' house  on  the  30th  of  August,  A.  D.  1817,  and  settled  an 
account,  after  which  he 'staid  to  breakfast;  that  witness  told 
defendant  that  he  had  heard  that  on  Quay's  trial,  in  New  York, 
defendant  had  insinuated  that  witness  had  set  fire  to  the  build- 
ings ;  defendant  said  that  was  one  of  Charles  Haight's  damned 
lies ;  that  Haight  was  a  rascal  and  rogue,  and  had  taken  a  false 
oath,  and  was  a  damned  perjured  rascal  (they  were  talking  of 
the  trial  in  New  York,  in  which  J.  Quay  was  plaintiff  and  the 
Eagle  Fire  Company  defendant);  he  said  that  Haigbt  had  took 
a  false  outh  about  a  certain  tree  ;  Morris  repeated  the  expres- 
sions witness  has  mentioned  several  different  times;  Morris  said 
he  would  not  countenance  Haight  or  come  into  his  company — 
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he  was  a  damned  scoundrel;  Morris  walked  the  room,  and 
appeared  much  irritated  against  Haight;  that  witness'  wife, 
who  is  now  so  ill  that  she  cannot  come  to  court,  was  present, 
and  checked  Morris  for  what  he  said  ;  that  William  Bowman 
was  at  that  time  in  the  employ  of  witness,  and  at  the  breakfast 
table,  but  that  he  went  out  as  soon  as  he  had  eat  his  breakfast. 
And  being  cross-examined,  on  the  part  of  the  defendant,  further 
said,  that  the  conversation  run  on  the  trial  before  mentioned  in 
New  York ;  Morris  said  that  Haight,  among  other  things,  had 
sworn  false  about  a  certain  tree,  which  Morris  alleged  Haighb 
had  sworn  was  near  his  brother's  gate,  when  the  tree  was  not 
there  ;  Morris  made  a  general  charge  against  Haight  of  perjury, 
and  when  he  was  asked  by  witness  wherein,  he  answered  one 
thing  was  about  the  tree ;  the  witness  did  not  understand  Morris 
as  confining  himself  to  the  tree,  but  made  no  other  specification. 
And  did  further  prove  in  testimony,  by  John  Lloyd,  a  witness 
produced,  sworn,  and  examined  on  his  part,  that  on  the  return, 
as  witness  thinks,  of  the  defendant  from  the  trial  at  New  York, 
the  witness  saw  him  at  the  house  of  Thomas  Little,  innkeeper, 
at  Redbank,  and  heard  him  talking  considerably  about  said  trial 
and  of  the  plaintiff;  that  Morris  used  many  very  harsh  expres- 
sions concerning  Mr.  Haight,  the  plaintiff,  the  particular  terms 
of  which  witness  cannot  at  this  time  remember;  but  they,  in 
their  general  tendency,  charged  Mr.  Haight  with  perjury;  Morris 
said  that  on  the  trial  Haight  had  told  a  damned  lie  about  a  certain 
tree  between  the  gate  of  William  Haight  and  the  house  late  of 
Edmund  Williams;  the  witness  remembers  that  Morris  said  ho 
believed  Haight  to  be  a  perjured  man;  he  seemed  very  much 
embittered  against  him,  and  made  use  of  many  harsh  expres- 
sions;  that  a  number  of  people  were  present  at  the  time  at  the 
tavern.  And  being  cross-examined  by  the  counsel  of  the  defend- 
ant, did  further  say  that,  he  is  not  absolutely  certain  whether 
Morris  alleged  that  Haight  had  sworn  false  in  saying  that  a  tree 
of  a  particular  kind  was  in  a  certain  place,  when  no  tree  was 
there,  or  whether  it  was  that  Huight  had  sworn  that  one  kind  of 
tree  was  in  a  certain  place,  when  another  kind  of  tree  was  there. 
And  did  further  prove  in  testimony,  by  John  Grant,  a  witness 
produced,  sworn  and  examined  on  his  part,  that  ho  heard  dH-'iul- 
ant  speak  of  plaintiff  several  different  times,  more  than  once; 
that  he  heard  him  speak  of  plaintiff,  as  witness  thinks,  on  the 
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Sunday  after  the  return  from  the  trial,  when  a  number  of  per- 
sons were  present;  that  Morris  observed  that  the  trial  had  gone 
against  Quay,  and  that  Mr.  Haight  had  sworn  falsely  about  a 
certain  tree;  that  he  had  sworn  that  a  black  walnut  tree  had 
stood  near  William  Haight's  gate,  and  that  he  had  sworn  to  a 
damned  lie ;  that  Haight  had  drilled  or  trained  a  negro  to  swear 
against  Quay,  and  that  Haight  was  a  damned  rascal,  and  had 
sworn  to  a  damned  lie ;  that  he  had  sworn  to  a  damned  lie,  for 
the  negro  had  sworn  differently;  that  the  witness  heard  Morris 
use  the  like  expressions  at  another  time,  but  cannot  recollect 
distinctly  the  time,  place,  or  who  were  present.  And  being  cross- 
examined  on  the  part  of  the  defendant,  said  that  the  falsity  of 
the  oath,  as  Morris  stated  it,  was  that  there  was  no  tree  there  ; 
and  the  witness  has  looked  several  times,  and  saw  no  such  tree 
there. 

On  which  testimony  the  plaintiff  resting  his  case,  the  counsel 
of  the  defendant,  learned  in  the  law,  did  insist,  before  the  said 
court,  that  the  said  case,  so  as  aforesaid  made  out  on  the  part 
of  the  plaintiff,  did  not  contain  any  evidence  whatever,  on  his 
part,  proper  to  be  laid  before  the  jury,  on  which  the  said  jury 
could  find  a  verdict  for  him,  and  did  pray  of  the  said  court  then 
their  opinion  and  judgment,  that  the  said  plaintiff  should  be 
called  to  suffer  a  nonsuit ;  but  the  counsel  for  the  plaintiff  did 
then  and  there  insist,  before  the  said  court,  that  the  evidence  so 
as  aforesaid  given  by  him  was  evidence  which  ought  to  be  laid 
before  the  jury,  and  did  pray  of  said  court  to  deliver  their  opin- 
ion and  judgment,  that  on  the  whole  matters  aforesaid,  the  case 
of  the  plaintiff  should  be  submitted  to  the  said  jury,  and  that 
he  ought  not  to  be  nonsuited ;  whereupon  the  said  court  then 
and  there  did  declare  and  deliver  their  opinion  and  judgment, 
that  the  whole  matters  so  as  aforesaid  offered  by  the  plaintiff 
did  not  contain  any  evidence  which  ought  to  be  submitted  to  the 
said  jury,  but  that  the  said  plaintiff  ought  to  be  called  to  suffer 
•judgment  of  nonsuit;  on  which  the  counsel  of  the  plaintiff  did 
propose  this  their  bill  of  exceptions  to  this  opinion  of  said  court, 
and  pray  that  the  same  should  be  sealed,  which  is  accordingly 
done  the  day  and  year  above  written. 

On  which  such  proceedings  were  afterwards  had  before  the 
justices  of  the  Supreme  Court  of  Judicature  of  the  state  of  New 
Jersey,  on  a  writ  of  error  removing  the  record  of  the  said  pro- 
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ceedings  and  judgment  before  them,  as  that  on  the  second  Tues- 
day of  November,  A.  D.  1820,  it  was  by  the  said  court  adjudged 
and  considered  that  the  said  judgment,  so  as  aforesaid  rendered 
against  the  said  Charles  Haight  in  favour  of  the  said  Jonathan 
Morris,  should  in  all  things  be  affirmed,  &c. 

Frelinghuysen,  for  plaintiff  in  error,  contended — I.  That  the 
copy  of  the  record  of  the  judicial  proceedings  of  the  sittings  in 
and  for  the  city  and  county  of  New  York,  certified  under  the 
hand  and  seal  of  the  clerk  of  the  Supreme  Court  of  New  York, 
was  good  evidence. 

II.  That  it  was  competent  to  prove  by  a  by-stander  who  was 
present,  that  a  witness  was  sworn  upon  a  former  trial,  and  that 
it  need  not  be  proved  by  the  record  of  that  trial  ;  that  the  evi- 
dence, therefore,  of  Craig  was  admissible. 

III.  That   the  words  spoken   by  Morris  were  actionable — 
1.  They  were  actionable  under  the  second  count  of  the  decla- 
ration, which  charged  that  the  defendant  spoke  the  words  gen- 
erally, and   that   the  defendant   could   not  justify  himself  by 
confining  it  to  a  particular  charge;  that  the  plaintiff  gave  posi- 
tive evidence  on  this  point,  and  it  was  so  far  proved,  at  least, 
that  it  should  have  been  left  to  the  jury;  for  where  there  was 
any  evidence  the  court  could  never  nonsuit.     That  tho  word 
perjured  imports  an  act  committed,  and  therefore — 

2.  If  the  defendant  undertook  to  justify  himself  (in  accusing 
the  plaintiff  of  perjury)  by  shewing  that  when  he  made  such 
accusation  he  referred  to  a  circumstance  sworn  to  by  the  plain- 
tiff on  a  trial  in  the  state  of  New  York,  which  not  being  material 
to  the  issue,  could  not  therefore  be  perjury,  it  was  incumbent  on 
him  to  shew  that  tho  evidence  was  immaterial. 

3.  But  it  is  actionable  to  say  of  a  man  in  this  state,  that  ho 
committed  perjury  in  tho  state  of  New  York.     All  scandalous 
words  that  may  endanger  a  man  by  subjecting  him  to  tho  pen- 
alties of  the  law,  may  exclude  him  from  society,  or  impair  his 
trade,  are  actionable.     3  SI.  Com.  124.     2  Esp.  Dig.  79.     It  may 
be  said  that  a  person  could  not  bo  punished  in  this  state  for  com- 
mitting perjury  in  New  York,  and  therefore  to  say  of  a  man,  that 
ho  committed  perjury  in  tho  state  of  New  York,  would  not  bring 
him  in  danger  of  legal  punishment.  But  tho  answer  to  this  is,  that 
although  tho  plaintiff  might  not  bo  amenable  to  our  law  had  the 
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charge  against  him  been  true,  yet  under  the  laws  and  constitu- 
tion of  the  United  States  he  might  have  been  demanded  as  a  fugi- 
tive from  justice,  and  have  been  punished,  if  guilt}',  in  the  state 
of  New  York.  14  John:  Rep.  234.  2  Wils.  300.  2  Esp.  81. 

After  the  attorney -general  had  closed  his  argument,  L.  H. 
StocJcton,  who  was  associated  with  him,  cited  the  following  addi- 
tional authorities.  6  Sac.  Abr.  206,  Slander  B.  3.  1  New  York 
Term  Rep.  348,  349.  Doug.  171,  374-5.  5  Term  Rep.  669. 

Wall,  contra,  said — 1.  That  the  Court  of  Common  Pleas  of 
Monmouth  did  right  in  overruling  the  minutes  of  the  Court 
of  Sittings.  That  this  was  material  evidence,  or  it  was  not.  If 

O  / 

not  material,  then  it  was  rightly  overruled  on  that  ground ;  if 
material,  then  it  was  not  authenticated  in  the  proper  man- 
ner. It  appears  by  the  paper  that  there  is  a  clerk  of  sittings. 
The  minutes  of  the  sittings  are  no  part  of  the  record  of  the  Su- 
preme Court — that  relates  only  to  the  postea.  It  ought  to  have 
been  authenticated  under  the  act  of  congress  or  proven  as  at 
common  law,  by  a  sworn  copy.  This  was  not  attempted.  As 
it  is  it  is  but  the  copy  of  a  copy. 

2.  The  evidence  of  David  Craig,  to  prove  that  Haight  was 
sworn  as  a  witness  on  the  trial  in  New  York. 

This  in  some  measure  depends  on  the  first.  The  great  and 
leading  rule  of  evidence  is,  that  the  party  must  give  the  best  evi- 
dence. If  a  matter  to  be  proved  is  a  matter  of  record  you  must 
give  the  record :  you  cannot,  by  failing  to  produce  the  record, 
substitute  in  its  place  the  frail  memory  of  witness;  you  cannot, 
by  omitting  to  furnish  yourself  with  the  highest  and  best  evi- 
dence, make  room  for  the  inferior.  The  record  here  ought,  as 
the  highest  and  most  certain  evidence,  to  have  been  produced. 
He  was  not  competent  to  prove  the  identity  of  Charles  Haight, 
because  the  proof  that  he  was  sworn  as  a  witness  lay  at  the  foun- 
dation of  the  matter — without  that  the  identity  was  nothing. 

I.  But  these  are  mere  minor  points.  The  great  question  is, 
was  the  court  right  in  ordering  the  plaintiff  to  be  nonsuited? 
The  question  is  a  grave  and  important  one,  and  opens  to  our  dis- 
cussion the  ground  and  foundation  of  slander. 

There  are  two  counts  in  the  declaration.  The  first  is  for  a 
charge  of  perjury  committed  in  the  courts  of  justice  in  New 
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York,  and  is  confined  to  that  altogether.  The  second  count  is 
the  same  in  fact.  It  is  dependant  on  the  first,  and  has  relation 
to  it.  2  Wils.  114.  But  even  if  this  was  questionable,  the  words 
proved  have  relation  to  the  New  York  trial.  The  testimony  of 
Bowman  and  Smock  is  to  be  taken  together — they  relate  to 
the  same  conversation;  and  although  Bowman  relates  only 
detached  parts,  what  he  has  omitted  is  supplied  by  the  testimony 
of  Smock.  Thus  Bowman  "  testifies  that  Morris,  at  the  house  of 
Smock,  said  Haight  had  taken  a  false  oath,  and  was  a  damned 
perjured  rascal;  that  they  were  talking  about  the  burnt  build- 
ings and  some  trial  in  New  York."  Smock,  who  was  present  at 
the  conversation  alluded  to  by  Bowman,  says  that  the  conver- 
sation "  run  on  the  trial  in  New  York,  and  that  Morris  said  that 
Haight  had  sworn  false  about  a  certain-tree,  which  Haight  swore 
was  near  his  brother's  gate,  when  there  was  no  tree  there." 
That  Morris  made  a  general  charge,  against  Haight,  of  perjury ; 
and  when  he  was  asked  wherein — he  answered,  one  thing  was 
about  the  tree.  Here  it  must  be  observed,  that  plaintiff  can 
only  prove  and  recover  upon  the  words  laid  in  the  declaration; 
the  other  words  have  nothing  to  do  with  the  matter.  •. 

I  shall  contend  that  these  words  are  not  actionable — 1.  Be- 
cause they  impute  to  the  plaintiff  a  crime  which  is  not  punish- 
able by  the  laws  of  New  Jersey. 

2.  That  the  words,  as  explained,  do  not  impute  any  crime 
at  all. 

1.  Actions  of  slander  will  lie  for  words  which  are  actionable 
per  se,  and  words  which  are  actionable  because  attended  with 
special  damage.  3  Black.  123^1.  Words  actionable  per  se,  as  if 
a  man  maliciously  and  falsely  utters  any  slander  or  false  tale  of 
another  which  may  endanger  him  in  the  law,  by  impeaching  him 
of  some  heinous  crime,  as  to  say  that  he  is  perjured,  hath  poi- 
soned another,  &e.  2.  Which  may  exclude  him  from  society. 
3  Selw.  N.  P.  1056.  Finch  3  B.  2  c.  185.  6  Bac.  205,  a.  3  Bos. 
&  Pul.  374.  3.  Or  may  hurt  his  trade  or  livelihood.  4.  Or 
which  may  cause  special  damage.  The  crime  imputed  must  be 
punishable  by  statute  law  or  common  law.  3  Selw.  1056.  Salk. 
696.  Cr.  E.  502.  To  impute  to  any  man  the  mere  defect  or 
want  of  moral  virtue,  moral  duties,  or  obligations  which  render 
a  man  obnoxious  to  mankind,  is  not  actionable.  3  Wils.  187. 
6  Term  Rep.  694.  The  same  rule  is  laid  down  in  New  York. 
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5  John.  191,  Broker  v.  Coffin.  In  case  the  charge,  if  true,  will 
subject  the  party  charged  to  an  indictment  for  a  crime  involv- 
ing moral  turpitude,  or  subject  him  to  an  infamous  punishment, 
then  the  words  will  be  actionable.  So  also  in  Pennsylvania  the 
rule  is  the  same.  1  Bin.  542.  3  Serg.  &  Raw.  260-1.  5  Bin. 
218.  If,  then,  it  must  subject  him  to  punishment  by  common 
law  or  statute  law,  where  and  in  what  court  must  it  subject  him 
to  punishment?  In  Pennsylvania?  in  China?  in  France?  No! 
— but  in  New  Jersey.  An  action  lies  for  saying  of  a  man,  he 
did  treason  in  the  Low  Countries :  for  a  person  may  be  tried 
and  punished  in  England  for  treason  in  the  Low  Countries,  for 
he  is  triable  in  England  by  statute  35  8  Hen.  6  Bac.  206.  1 
Com.  249.  D.  1.  1  Rol.  Ab.  63,  p.  32.  It  is  no  answer  to  say, 
that  by  the  laws  and  constitution  of  the  United  States  he  may 
be  demanded,  and  taken  to  the  state  where  the  offence  was  com- 
mitted. The  principle  is,  that  it  must  subject  him  to  punish- 
ment here.  Nor  will  it  do  for  gentlemen  to  argue  about  the 
reasonableness  of  the  rule:  ,it  is  a  positive  regulation,  founded 
on  wise  principles.  The  action  of  slander  is  not  a  favourite  of 
the  common  law.  It  is  not  known  in  the  juridical  history  of 
Great  Britain  until  the  3d  Edw.  It  is  reasonable,  therefore, 
that  the  rule  should  be  fixed.  A  further  proof  of  the  rule  may 
be  drawn  from  the  words  which  were  formerly  actionable,  such 
as  words  charging  another  with  witchcraft,  &c.  and  which  have 
now  ceased  to  be  actionable,  since  the  statute  making  witchcraft 
punishable  has  been  repealed. 

Again,  if  this  is  not  the  rule,  how  happens  it  that  there  is  no 
instance  of  any  action  in  the  English  books  for  words  imputing 
a  crime  out  of  the  jurisdiction  of  the  English  courts.  The  lan- 
guage of  all  the  precedents  is  uniform,  "  to  subject  him  to  the 
pains  and  penalties  of  the  laws  of  England  for  such  crime." 
This  speaks  volumes.  2  Chit.  355.  8  Rep.  163,  Vyniofs  case. 
Hobart  270.  Cro.  Ch.  528.  Cro.  Jac.  386.  But  if  the  words 
be  actionable  at  all,  they  ought  to  have  gone  farther,  and  proved 
that,  by  the  laws  of  New  York,  perjury  was  indictable.  We  can- 
not take  notice  of  the  statute  laws  of  New  York,  or  that  the 
common  law  prevails  there — it  must  be  proved.  By  the  laws  of 
Lycurgus,  theft  was  no  crime  in  certain  cases, — it  was  rather 
enjoined.  These  things  all  differ  in  different  countries.  Poly- 
gamy, &c.  is  allowed  in  some  countries,  and  forbid  in  others. 
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3.  The  words  were  not  actionable  at  all,  even  if  they  imputed 
a  crime  in  New  Jersey,  because  they  did  not  charge  him 
with  swearing  false  upon  a  matter  material  to  the  cause  in 
question.  All  the  evidence  shews  that  the  charge  of  perjury 
was  in  swearing  that  a  walnut  tree  stood  at  a  particular  place, 
and  no  tree  was  there.  This  is  the  fair  interpretation  of  the 
words.  3  Black.  G.  123,  n.  Here,  in  each  instance,  the  words 
were  accompanied  by  an  explanation.  Perjury  is  a  crime  com- 
mitted when  a  lawful  oath  is  administered,  by  any  one  that 
hath  authority,  to  any  person,  in  a  judicial  proceeding,  who 
swears  absolutely  and  falsely  in  a  matter  material  to  the  cause 
in  question.  1  Bin.  545.  3  Inst.  164.  The  plaintiff  shewed,  in 
his  declaration,  that  the  defendant  had  a  wife  yet  living,  and 
that  defendant  said,  "  thou  hast  killed  my  wife."  This  was  not 
actionable,  as  defendant  cannot  be  put  in  jeopardy.  4  Rep.  16 
a.  Snag  v.  Gee,  6  Bac.  208.  1  Com.  271,  F.  15.  Wharton's 
Digest,  565,  sec.  24. 

II.  No  writ  of  error  will  lie  in  this  case.  A  plaintiff  who  vol- 
untarily suffers  a  nonsuit,  cannot  bring  a  writ  of  error.  He  elects 
to  go  out  of  court.  2D.&E.  282.  2  Wm.  Bl.  1222.  2  Tidd's 
Prac.  798.  Thorn.  Syst.  Arrang.  499,  500.  4  Jac.  L.  D.  407,  Non- 
suit. 4  Term  Rep.  437.  4  Sup.  to  Vin.  Abr.  61,  F.  2.  1  Wash. 
89, 138, 185.  2  Bin.  234,  248.  4  Ibid.  84.  1  Serg.  &  Rawle,  360. 
1  Blac,  Rep.  670. 

R.  Stockton,  on  the  same  side,  contended — 1.  That  the  evi- 
dence offered  on  the  part  of  the  plaintiff  was  properly  overruled. 
The  first  piece  of  evidence,  which  was  rejected  by  the  court, 
was  the  minutes  of  the  Court  of  Sittings  of  New  York,  shewing 
certain  matters  which  did  not  appear  on  the  posted  or  in  the 
record  of  the  judgment,  and  it  was  properly. rejected,  because  it 
was  not  exemplified  under  the  seal  of  the  court  whose  proceed- 
ings it  recorded.  The  paper  itself  shewed  that  there  was  a 
clerk  of  the  sittings,  and  the  presumption  was  that  he  had  a 
seal,  yet  it  was  exemplified  only  by  the  clerk  of  the  Supreme 
Court.  The  act  of  congress  requires  the  proceedings  to  bo 
exemplified  by  the  clerk  of  the  court  in  which  the  proceed- 
ings took  place.  1  Laws  of  the  U.  S.  115,  sec.  1.  Phil.  EvL  302, 
note. 

2.  The  court  did  right  in  rejecting  the  evidence  of  Craig, 
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because  the  plaintiff  had  shewn,  by  the  paper  already  produced, 
that  there  was  a,  record  of  the  proceedings,  which  was  the 
highest  testimony;  and  his  failure  to  have  that  record  properly 
authenticated  could  not  authorize  him  to  introduce  inferior  and 
parol  testimony. 

II.  But  even  admitting  all  the  facts  which  were  proved,  and 
which  the  rejected  evidence  could  have  proved  to  be  true,  yet 
the  nonsuit  was  proper,  both  on  the  declaration  and  evidence. 

The  great  questions  upon  which  this  case  turns  are — 1.  Are 
•words  imputing  the  crime  of  perjury  in  New  York  actionable  in 
New  Jersey,  without  special  damage? 

2.  If  they  are  actionahle,  whether  it  was  not  incumbent  on 
the  plaintiff  to  have  proved  that,  by  the  law  of  New  York,  per- 
jury is  indictable;  that  the  sittings  where  the  cause  was  tried 
was  a  court  of  competent  authority  to  try  the  cause  and  admin- 
ister the  oath? 

3.  Whether  it  is  charged  with  sufficient  certaint}^  that  the 
defendant  imputed  to  the  plaintiff  the  crime  of  perjury  in  New 
York? 

Upon  the  first  head,  viz.  that  words  imputing  the  crime  of 
perjury  in  New  York  are  not  actionable  in  New  Jersey,  with- 
out special  damage.  Words,  in  order  to  be  actionable,  must 
charge  a  crime  which,  if  committed,  would  subject  the  plaintiff 
to  criminal  punishment,  not  in  foreign  courts,  but  in  the  courts 
of  New  Jersey.  That  this  was  the  criterion,  he  argued,  was 
proved  by  the  requirement  of  the  common  law,  by  the  books 
of  authority,  by  the  total  absence  of  any  dictum  in  any  book 
of  the  common  law  to  the  contrary.  1.  In  England,  the  crime 
must  subject  to  punishment  in  a  criminal  court  of  the  kingdom. 
Cro.  Oh.  229,  329,  393,  436.  Salk.  694,  696.  Stark.  30,  38.  Cro. 
Eliz.  880.  4  Bac.  title  Slander,  486,  pi.  40,  41.  Roll  63.  1  Com. 
Dig.  249,  D. 

2.  The  absence  of  all  cases  from  the  English  books.  .  The  case 
cited  from  14  John.  233,  ought  not  to  be  considered  as  an  author- 
ity; because  it  was  not  argued  before  the  Supreme  Court,  and 
it  is  erroneous  in  principle.     It  destroys  the  rule  of  a  common 
law  without  giving  any  other. 

3.  The  general  rule  among  all  nations  is,  that  one  nation 
takes  no  notice  of  the  municipal  laws  of  another,  especially  its 
penal   laws.     Whenever  they  come  in  question,  they  must  be 
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alleged  and  proved  like  facts.  Park.  268.  1  P.  Wms.  432.  Cowp. 
174.  2  East  260.  2  Cranch  236.  If  one  state  cannot  take 
notice  of  the  municipa.1  and  penal  laws  of  another,  how  can  they 
sustain  a  suit  which  rests  upon  those  laws?  The  only  answer 
given  to  all  this  is,  that  under  the  constitution  of  the  United 
States,  though  the  crime  is  only  punishable  in  New  York,  yet 
the  party  may  be  arrested  in  this  state,  and  sent  there  for  trial. 
But  this  is  no  answer:  for  the  rule  of  law  is  not  "that  if  he  is 
punishable  any  where  the  words  are  actionable;"  he  must  be 
punishable  by  the  laws  of  New  Jersey  for  the  act  imputed  to 
him.  This  constitutional  arrangement  is  mere  matter  of  state 
policy  between  independent  governments.  It  is  often  introduced 
into  treaties,  and  amounts  to  nothing  more  than  that  criminals 
shall  be  delivered  up. 

Secondly.  But  if  the  words  are  actionable,  was  it  not  neces- 
sary to  have  given  some  evidence  of  the  laws  of  New  York, 
that  perjury  was  there  indictable  and  punishable?  Mr.  S.  con- 
tended that  it  was.  It  was  no  answer  to  say,  that  perjury  is  an 
offence  against  all  laws. — This  court  cannot  take  judicial  notice 
of  the  laws  of  the  state  of  New  York. 

The  declaration  ought  to  have  averred,  and  it  should  have 
been  proved,  that  the  Court  of  Sittings  had  jurisdiction  to  try 
the  cause,  and  to  administer  the  oath.  The  rule  seems  to  be, 
that  whenever  the  perjury  imputed  has  reference  to  a  trans- 
action in  a  particular  cause,  the  authority  to  administer  the  oath 
is  essential.  3  Chit.  Plead.  355.  8  Went.  Plead.  268-9. 

The  authority  of  the  court  to  administer  the  oath  is  essential 
to  the  crime  of  perjury,  and  it  cannot  be  imputed  without  refer- 
ence to  an  oath  in  such  court.  An  indictment  for  perjury  would 
be  bad  without  it.  2  Chit.  Cr.  Law  286.  Star/c  on  Slander  89. 

The  question  is  reduced  to  this,  can  the  courts  of  New  Jersey 
take  judicial  notice  of  the  authority  of  the  courts  in  New  York, 
without  allegation  and  without  proof?  The  English  cases  put  it 
on  this  ground — if  the  court  cannot  take  judicial  notice  of  the 
authority  of  the  court  where  the  perjury  is  alleged  to  have  boon 
committed,  the  plaintiff  cannot  recover. 

3.  But  if  the  nonsuit  was  not  right  on  any  of  these  grounds, 
yet  the  plaintiff  ought  to  have  charged  and  proved  all  such  mat- 
ters as  would  shew  that  the  crime  imputed  was  a  perjury  which 
could  be  criminally  punished  in  New  York.  It  ought  to  have 
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beeii  charged  and  proved  that  the  matters  upon  which  the  per- 
jury was  imputed,  was  in  giving  evidence  on  a  point  material 
between  the  parties  on  the  trial  of  the  issue.  3  Buls.  Rep.  150. 
1  Viner  408,  pi  13.  1  John.  Sep.  506. 

L.  H.  Stockton  replied. 

The  Court  of  Errors  (with  the  exception  of  Judge  Bowne, 
who  was  excused  from  voting)  unanimously  revei'sed  the  judg- 
ments of  the  Supreme  Court,  and  the  Court  of  Common  Pleas 
of  the  county  of  Monmouth. 

CITED  IK  Den,  Rutherford  v.  Fen,  1  Zab.  702.  Den,  EUe  v.  Young,  3  Zab.  478. 
Central  R.  R.  Co.  of  N.  J.  v.  Moore,  4  Zab.  824,  837.  Voorheet  v. 
Woodhull's  Ex.,  4  Vr.  484. 
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CASES   DETERMINED 


STATE   OF    NEW  JERSEY, 

NOVEMBER  TERM,  1799. 

DEN,  on  the  demise  of  MARTIN,  against  BROWN. 

The  declaration  of  independence,  on  the  4th  of  July,  1776,  did  not  operate 
BO  completely  to  disunite  the  United  States  from  England,  as  to  subject  all 
British  antenati  to  the  disabilities  of  alienage ;  their  rights  continued  till  the 
acknowledgment,  by  Great  Britain,  of  our  independence. 

An  alien,  whose  rights  are  guaranteed  to  him  by  treaty,  and  who  is  thereby 
made  competent  to  hold  real  estate,  is  competent  to  maintain  an  action  for  its 
recovery. 

A  testator  devised  as  follows ;  "  I  give  and  bequeath  to  my  son  I.  all  my 
lands  and  effects,  to  him  and  his  heirs  for  ever:  but  if  he  should  never  return, 
I  give  and  bequeath  to  my  brother  M's  eldest  son,  two  lots  of  land,  to  him  and 
his  heirs;  which  he  shall  fully  possess,  he  making  himself  appear  to  be  the 
oldest  son  of  said  M."  held  that  a  present  interest  vested  in  B.  who  was  such 
oldest  son,  and  that  the  words  requiring  him  to  prove  himself  entitled  to  that 
character  were  senseless  and  nugatory,  being  merely  what  the  law  would  have 
required  without  them. 

This  was  an  ejectment  for  lands  in  the  county  of  Morris.  On 
the  trial  of  the  cause  at  the  Nisi  Prius,  in  September,  1796,  a 
verdict  was  taken,  by  consent,  for  the  plaintiff,  subject  to  the 
opinion  of  the  court,  and  open  to  a  bill  of  exceptions  with  liberty 
to  the  defendant  to  move  for  a  nonsuit,  if  the  court  should  think 
the  evidence  insufficient  on  a  case  stated,  to  be  argued  at  bar, 
in  the  same  manner  as  if  the  motion  bad  been  made  at  the  trial. 

By  the  case  agreed  upon,  the  defendant  confessed  lease  entry 
and  ouster.  It  was  agreed,  that  James  Martin  was  seized  in  fee- 
simplo,  and  possessed  of  the  premises  in  dispute  on  the  9th  of 
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February,  1778,  at  which  period,  being  so  seized  in  fee,  he  made 
his  last  will  and  testament,  in  which,  inter  alia,  he  advised  and 
bequeathed  as  follows : 

"  Item.  I  leave  to  my  loving  wife,  Mary  Martin,  my  house, 
wherein  I  live,  with  seventy  acres  of  land  thereunto  annexed, 
with  the  benefit  of  my  three  negroes,  with  one  team,  &c.  &c.  all 
which  she  shall  peaceably  enjoy  till  her  decease;  and  afterwards 
the  house  and  land  shall  be  put  to  the  best  advantage,  for  the 
benefit  of  the  heir,  &c. 

"  Item.  I  give  and  bequeath  to  my  son,  John  Martin,  if  ever 
he  returns,  all  my  lands  and  effects,  to  him  and  his  heirs  for 
ever;  excepting  seven  hundred  pounds,  that  1  give  and  bequeath 
to  Mary  Martin,  the  daughter  of  my  son,  Stewart  Martin,  to  her 
and  her  heirs  for  ever,  all  which  she  is  fully  to  enjoy  and  pos- 
sess, when  she  arrives  at  the  age  of  eighteen  years  old,  if  my 
son,  John  Martin,  should  never  return,  then  the  house  and  lot 
wherein  I  now  live,  with  the  seventy  acres  of  land,  be  the  samo 
more  or  less,  is  to  be  the  property  of  the  said  Mary  Martin,  with 
the  above  mentioned  seven  hundred  pounds,  is  to  be  her  own. 
property  during  her  life;  and  after  her  decease,  then  the  said 
house  and  lot  shall  be  the  property  of  the  next  nearest  heir,  and 
so  to  continue  on  for  ever;  the  above  named  house  and  lot  is  not 
to  be  in  her  possession  till  she  arrives  at  the  age  of  twenty-one 
years  old.  If  the  above  named  John  Martin  should  never  return, 
I  give  and  bequeath  to  my  brother  Matthew  Martin's  eldest  son, 
two  lots  of  land,  to  him  and  his  heirs  for  ever,  the  one  in  Sussex 

county, township,  the  other  in  Morris  county,  Roxbury 

township;  all  which  he  shall  fully  possess,  he  making  himself 
appear  to  be  the  oldest  son  of  said  Matthew  Martin." 

James  Martin,  the  testator,  continued  Seized  and  in  possession 
•of  the  premises  from  the  date  of  the  will  aforesaid,  until  his 
.death,  viz.  the  1st  of  March,  1778,  leaving  this  testament  unal- 
tered and  revoked,  and  in  full  force  and  effect. 

The  lot  of  land  mentioned  in  the  said  will,  as  situated  in  the 
•township  of  Roxbury  and  count}"  of  Morris,  includes  the  pro- 
•perty  in  controversy,  which  at  the  time  of  the  demise  laid  in  the 
declaration,  and  ever  since,  has  been  in  the  possession  of  the 
•defendant. 

The  lessor  of  the  plaintiff  was  proved,  on  the  trial,  to  be  the 
•eldest  son  of  Matthew  Martin,  the  brother  of  the  testator,  and 
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the  person  described  in  the  said  will.  It  was  further  proved,  that 
the  lessor  of  the  plaintiff  was  born  in  the  kingdom  of  Ireland,  on 
the  1st  day  of  August,  1750,  and  that  he  resided  in  Ireland  until 
he  came  to  the  United  States  of  America;  and  that  the  testator 
was  also  born  in  the  kingdom  of  Ireland,  January  1,  1720,  and 
removed  from  thence  to  the  then  king's  colony  of  New  Jersey, 
in  1746,  where  he  continued  to  reside  until  his  death,  as  afore- 
said. The  lessor  of  the  plaintiff  emigrated  from  Ireland  to  the 
United  States  in  the  month  of  July,  1793,  about  three  years  pre- 
vious to  the  trial,  bringing  with  him  his  family,  consisting  of  sev- 
eral sons  and  daughters;  and  that  possession  of  the  tract  of 
land  devised  in  the  said  will  to  the  said  James  Martin,  in  Sussex 
county,  was  delivered  to  him  by  James  Little,  after  judgment 
in  an  action  of  ejectment  had  been  recovered  against  the  said 
James  Little,  at  the  suit  of  John  Brown  and  Mary  his  wife;  and 
that  he,  the  said  James  Martin,  was  turned  out  of  possession  on 
a  habere  facias  possessionem  on  the  same  judgment. 

It  also  appeared  that  John  Martin,  son  of  the  testator  named 
in  the  foregoing  will,  has  been  absent  beyond  sea  for  upwards 
of  fort}'  years,  and  that  he  has  never,  during  the  whole  of  this 
period,  been  heard  of  by  any  of  his  family,  and  it  is  not  known 
whether  he  ever  had  issue.  Mary  Brown,  the  wife  of  the  defend- 
ant, is  the  daughter  and  only  child  of  Stewart  Martin,  which 
Stewart  and  John  Martin,  last  mentioned,  were  the  only  chil- 
dren of  John  Martin,  the  testator 

Aaron  Ogden,  for  a  nonsuit. — The  questions  involved  in  this 
case  are  two.  1.  "Whether  an  alien  can  hold  plea  of  land?  2. 
"Whether  the  lessor  of  the  plaintiff  is  an  alien? 

1.  It  is  a  part  of  the  long  established  law  of  England,  that  an 
alien  is  not  competent  to  possess  any  real  estate,  unless  it  be  a 
mere  house  for  his  habitation ;  and  it  follows  from  this,  that  ho 
is  not  allowed  to  maintain  an  action  in  which  any  interest  in 
land  is  to  be  recovered.  1  Woodes.  376.  It  was  thought  that  the 
interest  of  the  native  born  subject  would  be  sacrificed,  and  tho 
welfare  of  the  community  endangered,  by  permitting  strangers 
in  blood,  in  feelings,  and  in  interests — men  connected  by  no  tio 
to  the  government,  but  tainted  with  foreign  prejudices  and 
attachments,  to  become  proprietors  of  landed  estates,  and  to  ob- 
tain that  influence  which  is  inseparably  connected  with  large  real 
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property.  "Thus,  at  a  very  early  period  in  the  English  history, 
aliens  were  regarded  with  extreme  jealousy;  and  although  this 
spirit  has,  to  a  certain  extent,  been  softened  by  the  increase  of 
commerce,  and  the  feelings  which  flow  from  it,  yet  an  alien  is 
not  allowed  at  this  day  to  acquire  and  to  bold  any  real  property, 
either  by  inheritance  or  purchase.  1  Woodes.  371.  An  alien, 
also,  cannot  take  lands  by  what  is  termed  the  act  of  the  law;  as 
a  husband  alien  cannot  be  tenant  by  the  curtesy;  a  wife,  unless 
she  be  the  king's  consort,  cannot  be  endowed:  and  in  all  cases, 
where  if  he  were  a  natural  born  subject  the  law  would  invest 
him  with  the  estate,  the  alien  is  not  only  precluded  from  hold- 
ing, but  he  is  nqt  permitted  to  take.  The  estate  therefore  be- 
comes discharged  of  the  claim,  and  no  forfeiture  accrues  to  the 
crown.  Ibid.  374.  This  maxim  of  the  law,  independent  of  its 
being  sanctioned  by  motives  of  interested  policy,  is  founded 
upon  the  principle,  that  every  man  owes  allegiance  to  the  coun- 
try under  the  government  of  which  he  was  born ;  that  this  duty 
imposed  upon  him  by  his  birth,  can  terminate  but  with  his  death, 
and  cannot  be  discharged  by  entering  into  new  engagements 
with  another  sovereign.  1  Bl.  Com.  371.  These  being  the  maxims 
of  the  common  law,  it  has  always  been  held  as  a  corollary  from 
them,  that  a  devise  to  an  alien,  or  to  the  heir  of  an  alien,  is  void. 
4  Bac.  Abr.  247.  Gilb.  on  Dev.  15. 

So  far  as  the  common  law  of  England  extends,  it  is  the  law 
of  this  country  until  repealed  by  some  legislative  act.  Nothing, 
however,  has  yet  been  done  to  change  the  rule;  on  the  contrary 
it  appears  to  be  indirectly  sanctioned  by  the  treaty  between  the 
United  States  and  Great  Britain,  of  November,  1794,  article  9, 
which  declares,  that  "British  subjects  who  now  hold  lands  in 
the  territories  of  the  United  States"  shall  continue  to  hold  them, 
and  to  exercise  all  acts  of  ownership  over  them,  as  if  they  were 
natives;  and  "neither  they,  their  heirs  nor  assigns  shall,  so  far 
as  may  respect  the  said  lands,  and  the  legal  remedies  incident 
thereto,  be  regarded  as  aliens."  2  Laws  U.  S.  476.  Under  the 
act  of  the  legislature,  of  the  25th  of  November,  1789,  (Pat.  93) 
alien  friends  who  hold  mortgages  are  confirmed  in  their  rights, 
notwithstanding  such  alienism;  which  shews  that,  in  the  opinion 
of  the  legislature,  such  securities  for  debts  would  be  void  with- 
out some  legislative  sanction.  If  any  thing  further  is  required  to 
shew  that,  independent  of  statutory  provisions,  this  is  the  law  of 
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New  Jersey,  it  may  be  found  in  the  act  of  February  6,  1794, 
(Pat.  123)  by  wbich  a  capacity  is  given  to  aliens,  who  are  the 
subjects  of  powers  at  peace  with  the  United  States,  to  purchase 
lands,  and  to  hold  the  same  as  fully  as  a  natural  born  subject 
could  do. 

These  authorities  fully  prove,  that,  under  the  common  law,  a 
devise  to  an  alien  is  void  ;  and  that,  if  good,  he  cannot  maintain 
an  action  for  the  recovery  of  real  property ;  and  that  this  doc- 
trine, so  far  from  being  contradicted  or  abrogated  in  this  state, 
has  been  indirect^  and  directly  sanctioned  by  the  executive  of 
the  general  government  and  the  state  legislature. 

The  principal  question  however,  and  that  to  which  it  is  more 
difficult  to  give  a  ready  solution,  is,  whether  the  lessor  of  the 
plaintiff  is  to  be  considered  as  an'alien,  and  subject  to  those  in- 
capacities which  are  attached,  by  the  wisdom  of  the  law,  to  tho 
character  of  an  alien  ? 

This  action  was  instituted  previous  to  the  act  of  1794,  and, 
consequently,  if  the  case  of  the  plaintiff  were  embraced  by  the 
words,  it  would  not  be  included  within  the  provisions  of  that  act. 
At  the  time  of  tho  devise  under  which  the  lessor  of  the  plaintiff 
claims,  in  1778,  the  lessor  was  an  alien  enemy,  residing  within 
the  dominions  of  the  sovereign  with  whom  we  were  waging  war: 
when  he  arrived  in  the  United  States,  in  1793,  he  was  an  alien 
friend. 

The  constitution  of  tho  state  of  New  Jersey  was  adopted 
July  2,  1776:  and,  under  that  instrument,  the  ties  which  con- 
nected us  with  the  crown  of  Great  Britain  were  broken;  tho 
old  government  was  abolished,  and  wo  created  a  new  one.  On 
the  4th  of  July,  1776,  the  independence  of  tho  whole  United 
States  was  declared  by  their  representatives  in  congress ;  all 
former  bonds  of  allegiance  were  absolved,  all  political  connexion 
destroyed. 

On  tho  19th  of  September,  1776,  (Wils.  1,  2)  an  act  was 
passed,  for  the  security  of  this  newly  established  government, 
imposing  a  test  and  requiring  an  oath  to  bo  taken  by  every 
officer,  civil  and  military,  renouncing  all  allegiance  to  the  king  of 
Great  Britain.  These  measures  were  carried  still  further  by  tho 
act  of  October  4,  1776,  (Ibid.  4)  for  tho  punishment  of  traitors 
and  disaffected  persons.  The  independence  of  the  United  States 
was  expressly  recognized  by  Great  Britain  in  1783,  (1  Laws  of 


310  NEW  JERSEY  SUPREME  COURT. 


Den  v.  Brown. 


U.  S.  477)  and,  by  the  same  treaty,  the  acts  of  confiscation  are 
expressly  recognized  as  lawful  and  valid. 

By  these  several  proceedings,  the  declaration  of  independence 
on  our  part,  and  the  subsequent  recognition  of  it  by  Great  Bri- 
tain, a  barrier  was  interposed  between  the  citizens  of  the  United 
States  and  the  subjects  of  the  British  crown,  and  each  became 
aliens  to  the  other. 

The  term  alien,  which  is  used  by  the  common  and  civil  law 
writers,  is  a  word  of  precise  and  definite  signification.  An  alien 
is  one  born  in  another  country,  the  subjects  of  another  sovereign, 
who  has  not  been  naturalized.  2  Domat.  376.  The  lessor  of 
the  plaintiff  comes  within'this  civil  law  definition,  having  been 
born  in  Ireland.  Vattd  92,  b.  1,  ~c.  19,  sec.  212,  uses  still  more 
comprehensive  language.  He  -says,  the  "  natives  or  indigenes  are 
those  born  in  the  country  of  parents  who  are  citizens:  the  in- 
habitants, as  distinguished  from  the  citizens,  are  strangers,  who 
are  permitted  to  settle  and  stay  in  the  country." 

The  express  terms  employed  by  Vattel  are  not  applicable  to 
this  country,  unless  we  consider  the  declaration  of  independence 
as  giving  to  all  who  were  at  that  period  within  our  territories  a 
kind  of  political  birth,  and  creating  ties  of  allegiance  and  fidelity 
between  them  and  the  government. 

The  common  law  acceptation  of  the  term  is  correctly  stated 
in  2  Anstruther  469,  where  it  is  said  to  be  a  legal  term,  implying 
a  person  born  out  of  the  allegiance  of  the  king,  and  within  that 
of  another  state.  This  definition  is  almost  in  express  words 
adopted.  1  Woodes.  370.  1  Bl.  Com.  366.  3  Hep.  31. 

The  change  of  government,  and  the  transfer  of  allegiance 
which  was  occasioned  by  the  American  revolution,  is  unprece- 
dented in  the  English  history,  and  seems  never  to  have  been 
contemplated  by  the  common  law  writers,  unless  in  some  parts 
of  Calvin's  case.  It  is  impossible,  therefore,  to  adduce  an  ad- 
judged case  strictly  in  point;  but  whenever  the  circumstances  of 
such  a  case  occurred  to  their  minds,  they  have  considered  the 
person,  situated  as  the  lessor  of  the  plaintiif  here  is,  as  an  alien. 
Woodeson,  after  stating  the  common  law  doctrine,  that  no  indi- 
vidual can  so  put  off  or  transfer  the  allegiance  which  was  due 
by  his  birth  to  his  native  country,  as  to  cease  to  be  the  subject 
of  that  country ;  proceeds — "  but  when  by  treaty  our  sovereign 
cedes  any  island  or  region  to  another  state,  the  inhabitants  of 
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such  ceded  territory,  though  born  under  the  allegiance  of  oar 
king,  become  effectually  aliens,  or  liable  to  the  disabilities  of 
alienage,  in  respect  to  their  future  concerns  with  this  country. 
And  similar  to  this,  I  take  to  be  the  condition  of  the  revolted 
Americans,  since  the  recognition  of  their  independent  common- 
wealths." 1  Woodes.  382-3. 

In  the  courts,  however,  of  our  own  country  this  doctrine  has 
been  recognized  and  confirmed.  In  the  case  of  Wilcox  v.  Henry,' 
(1  DalL  69)  in  Pennsylvania,  Backhouse  was  looked  upon,  during 
the  continuance  of  the  war,  as  an  alien  enemy.  M'Kean,  C.  J. 
in  the  case  of  Johnson  v.  Hooker,  (Ibid.  406)  states,  that  the  court, 
in  the  year  1778,  had  determined  a  British  sergeant  to  be  an  alien 
enemy. 

No  writer  has  ever  pretended  to  give  a  name  to  the  character 
of  persons  circu.mstanced  as  the  lessor  of  the  plaintiff  is,  unless 
they  are  aliens.  The  only  distinction  that  has  ever  been  thought 
of  is  between  aliens  and  citizens — between  those  who  owe  alle- 
giance, and  those  who  do  not.  Those  who  do  not  belong  to  the 
one  class,  are  necessarily  included  in  the  other.  Can  it  be  pre- 
tended that  the  natives  of  Great  Britain  are  citizens;  that  they 
owe  allegiance  to  this  government;  that  they  are  punishable  for 
violations  of  our  laws;  may  commit  treason  against  the  United 
States,  or  be  eligible  to  offices  in  this  republic?  If  these,  which 
are  the  privileges  and  obligations,  the  rights  and  duties,  of  citi- 
zens, do  not  belong  to  them — they  are  not  citizens ;  and  until  a 
denomination  is  suggested,  appropriate  to  the  anomalous  charac- 
ter which  they  are  contended  to  wear,  they  must  pass  under  the 
appellation  of  aliens. 

It  may  bo  objected,  that  these  doctrines  are  uncontrovertible, 
so  far  as  respects  subjects  of  Groat  Britain,  born  subsequent  to 
the  recognition  of  our  independence,  in  1783;  but  that  previous 
to  that  event,  by  which  the  separation  between  the  two  coun- 
tries was  finally  consummated,  by  an  authority  delegated  by 
both,  the  natives  of  either  are  entitled  to  the  privileges  of  citi- 
zens or  subjects  of  the  other. 

This  idea,  however  plausible  it  may  appear,  is  hostile  and 
insulting  to  the  principles  of  the  revolution;  and  if  carried  into 
practice  will  bo  productive  of  evils  of  a  serious  nature.  Tho 
independence  of  tho  United  States  was  perfect  and  complete 
before  the  recognition  of  it  by  Great  Britain.  If  not,  all  tho  acts 


312  NEW  JERSEY  SUPEEME  COURT. 

Den  v.  Brown. 

of  the  state  legislatures  and  of  congress  were  void,  as  being  made 
without  competent  authority :  all  the  indictments,  condemnations, 
and  punishments  for  high  treason  would  be  illegal  and  murderous, 
as  coram  non  judice.  Before  we  assent  to  such  a  doctrine,  the 
court  should  cautiously  weigh  the  reasons  that  require,  and  the 
consequences  which  must  result  from  its  adoption. 

But  it  never  has  been  recognized  as  law,  even  in  England. 
Though  the  United  States  were  in  rebellion  against  them — 
though,  until  our  independence  was  recognized  by  their  govern- 
ment, some  colour  or  grounds  might  have  existed  to  declare 
these  legislative  acts  void,  as  against  them ;  yet  Lqrd  Lough- 
borough,  (1  H.  Bl.  135)  in  the  case  of  Folliott  v.  Ogden,  considei-s 
an  act  of  the  legislature  of  New  York  of  as  much  validity  as 
the  act  of  any  independent  state  ;  and  this  doctrine  was  con- 
firmed in  Chancery,  in  the  case  of  Wright  v.  Nwtt,  (1  H.  BL  149.) 
The  truth  is,  we  obtained  our  independency  by  our  own  declara- 
tion— we  confirmed  it  by  our  own  actions;  we  never  claimed 
nor  received  it  as  a  gift  from  the  British  crown. 

Still  however,  conceding,  for  the  sake  of  argument,  that  the 
United  States  were  the  colonies  of  Great  Britain  until  the  treaty 
of  peace  which  raised  us  to  the  rank  of  an  independent  nation, 
it  will  scarcely  benefit  the  case  of  the  lessor  of  the  plaintiff. 
Under  the  devise,  he  acquires  no  claim  to  the  estate  in  question, 
until  he  comes  to  this  country,  and  proves  himself  entitled  to  it. 
It  is  a  condition  precedent  to  the  vesting  of  the  estate,  that  he 
should  "  make  himself  appear  to  be  the  oldest  son  of  Matthew 
Martin."  This  event,  until  the  happening  of  which  no  title 
vested  in  him,  did  not  take  place  until  the  year  1793,  ten  years 
subsequent  to  the  treaty.  On  every  principle,  then,  the  lessor 
of  the  plaintiff  cannot  recover. 

M '  Wliorter,  for  the  plaintiff. — The  first  question  is,  at  what 
time,  under  this  will,  did  the  estate  vest  in  the  eldest  son  of  the 
testator's  brother  Matthew  :  was  it  at  the  time  of  the  testator's 
death,  or  upon  the  arrival  of  the  lessor  of  the  plaintiff  in  this 
country? 

In  all  cases  of  wills,  it  is  of  primary  importance  to  ascertain 
what  was  the  intention  of  the  testator;  and,  keeping  that  intent 
studiously  in  view,  employ  it  as  a  key  to  unfold  the  meaning, 
and  to  explain  the  ambiguous  expressions  which  may  have  crept 
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in.  Following  this  rule  in  the  construction  of  the  present  will,  it 
is  plain  that  the  testator  did  not  intend  that  the  coming  of  the 
lessor  of  the  plaintiff  into  this  country,  should  be  a  condition 
precedent  to  his  taking  the  estate.  The  title  vested  in  him  im- 
mediately on  the  death  of  the  testator,  subject  to  be  divested  by 
the  Arrival  of  John  Martin:  and  had  the  lessor  died  in  Ireland, 
without  ever  putting  in  his  claim,  the  right  which  had  vested  in 
him  would  have  descended  to  his  heir.  "  It  sometimes  happens 
that  a  remainder  is  limited  in  words  which  seem  to  import  a 
contingency,  though  in  fact  they  mean  no  more  than  would 
have  been  implied  without  them;  they  only  denote  the  time 
when  the  remainder  is  to  vest  in  possession."  Fearne,  167.  In 
Boraston's  case  (  3  Co.  19)  which  is  cited  in  illustration  of  this 
doctrine,  it  is  said,  that  when  and  then,  although  adverbs  of  time, 
do  not  necessarily  imply  a  condition  precedent ;  that  they  ex- 
press the  time  when  the  estate  shall  come  into  possession,  but 
not  when  the  interest  vests.  The  case  of  Stacker  v.  Edwards, 
(Show.  398)  is  to  the  same  point,  as  is  Kerliris  lessee  v.  Bull, 
(1  Doll.  175)  decided  in  the  state  of  Pennsylvania. 

It  may  be  urged,  that  there  is  another  contingency  in  the  case 
•which  affects  the  interest  of  the  lessor  of  the  plaintiff.  The  es- 
tate is  devised  to  him,  "  if  John  Martin  should  never  return."  It 
would  be  still  more  extraordinary  to  contend  that  the  not  return- 
ing is  a  condition  precedent,  and  that  James  Martin  is  to  wait 
until  it  should  appear  that  John  never  could  return,  before  ho 
would  become  entitled  to  the  property.  It  is  true  that  in  the 
arrangements  of  the  words  in  the  will,  the  never  returning  of 
John  does  precede  the  devise  under  which  the  plaintiff  claims; 
but,  as  was  said  by  Lord  Chancellor  Talbot,  in  Robinson  v. 
Comyns,  (Cases  in  Eq.  164)  "there  are  no  technical  words  to 
distinguish  conditions  precedent  and  subsequent;  but  the  same 
words  may  indifferently  make  either,  according  to  the  intent  of 
the  person  who  creates  it."  Hence  the  estate  vested  in  the  eldest 
eon  of  Matthew,  subject  to  bo  divested  by  the  return  of  John. 

2.  If  the  estate  devised  to  the  lessor  of  the  plaintiff  was  vested 
in  interest  at  the  death  of  the  testator,  in  1778,  the  next  question 
is,  whether  the  lessor  of  the  plaintiff  is  incapable  of  taking  and 
holding  this  estate,  being  an  alien? 

It  is  to  be  observed  that  this  estate  vested,  if  at  any  time,  in 
the  year  1778,  and  nothing  occurred  to  divest  it  previous  to  the 
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treaty  of  1783.  No  British  subject  can  be  looked  upon  as  an 
alien,  in  this  country,  prior  to  the  treaty.  Previous  to  that  time, 
the  independence  of  the  United  States  had  been  declared  by 
us;  some 'foreign  nations,  actually  engaged,  or  about  to  engage 
in  hostilities  against  England,  had  acquiesced  in  our  claim:  but 
our  connection  with  Great  Britain  was  a  mutual  tie,  it  could  be 
dissolved  only  by  mutual  consent,  or  by  a  rejection,  on  the  one 
side,  of  all  duties  of  allegiance,  and  an  incapacity,  on  the  other, 
to  compel  submission.  Until  the  treaty  of  peace,  our  indepen- 
dence never  was  recognized  by  Great  Britain,  and  until  the 
troops  of  that  nation  were  withdrawn  from  our  shores,  the  con- 
test for  freedom  never  having  been  closed,  the  question  never 
was  decided.  There  was  a  claim  on  the  one  hand,  a  denial  on 
the  othei*,  and  the  treaty  of  peace  determined  the  controversy. 

Nor  can  this  treaty  be  said  to  have  a  retrospective  operation. 
There  is  nothing,  either  expressed  or  implied,  to  \varrant  such 
a  construction.  The  king  of  Great  Britain  admits  the  indepen- 
dence of  these  states  at  the  time  of  executing  the  convention ; 
but  he  never  could  be  understood  to  stigmatize  the  exertions  of 
the  loyalists  as  treasonable,  by  acknowledging  that  these  gov- 
ernments were  legal  at  any  period  subsequent  to  the  4th  of  July 
1776.  The  case  of  Folliott  v.  Ogden,  which  was  cited  to  shew 
that  the  English  courts  recognized  the  validity  of  our  confisca- 
tion laws,  afterwards  came  before  the  King's  Bench,  (3  Term 
Rep.  726)  and  the  question  was  strenuously  argued.  But  Lord 
Kenyon  held  that  the  act  could  not  be  recognized  as  valid,  until 
after  the  treaty  of  peace,  in  any  court  of  England. 

If  the  separation  betwreen  the  countries  was  consummated  by 
the  declaration  of  independence,  so  that  all  Englishmen  from 
that  time  are  to  be  looked  upon  as  aliens  here,  all  Americans 
are,  upon  the  same  principle,  to  be  regarded  as  aliens  in  Eng- 
land. This  idea,  however,  is  contradicted  by  an  express  autho- 
rity quoted  on  the  other  side.  Woodes.  382-3,  saj's,  that  we 
are  aliens  since  the  recognition  of  our  independence. 

The  doctrine  of  a  retrospective  operation  in  the  treaty  of 
peace  is  not  only  unsupported  by  authority,  but  it  is  contrary  to 
every  principle  of  the  English  law.  If,  at  the  time  of  signing  or 
ratifying  the  treaty  of  peace,  the  subjects  of  the  British  crown 
were  not  aliens  under  our  laws,  estates  may  have  descended, 
and  rights  been  .acquired  by  individuals  among  them,  which  it 
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would  be  i'n  the  highest  degree  unconstitutional  to  say,  could  be 
divested  by  the  single  act  of  the  king,  in  acceding  to  the  treaty 
of  peace.  The  idea  is  equally  novel  and  indefensible. 

Under  the  most  favourable  view  of  the  doctrine  of  allegiance 
and  expatriation  that  has  ever  been  advanced  or  contended  for, 
no  man  can  exonerate  himself  from  the  duties  which  he  owes  to 
his  country  without  some  open  and  notorious  act ;  or  forfeit,  his 
rights  as  a  member  of  the  body  politic,  without  some  crime  of 
a  flagrant  nature.  This  is  the  doctrine  most  consonant  to  the 
principles  of  our  government,  and  it  ought  not  idly  or  unneces- 
sarily to  be  extended  further.  The  inhabitants  of  Great  Britain, 
previous  to  the  declaration  of  our  independence,  had  an  unques- 
tionable right  to  purchase  or  inherit  lands  within  the  state  of 
New  Jersey.  In  what  manner  has  this  right  been  parted  with  ? 
Not  by  their  -own  consent,  by  the  very  circumstance  of  that 
declaration,  because  it  was  an  act  in  which  they  did  not  concur, 
to  which  they  did  not  assent.  There  is,  therefore,  not  a  single 
circumstance  warranting  an  inference  that  they  have  parted 
with  this  right,  neither  is  there  any  greater  foundation  for  the 
idea  of  forfeiture.  They  have  committed  no  crime  which  can 
bring  upon  their  heads  this  punishment,  this  forfeiture:  and 
without  the  supposition  of  a  voluntary  abandonment,  or  a  legal 
forfeiture,  the  right  in  question  remains  in  them. 

But  we  could  not,  by  our  own  act,  relieve  ourselves  from  the 
duties  which  we  owed,  as  subjects  of  Great  Britain.  By  tho 
principles  of  the  law  of  nature,  so  long  as  a  prince  asserts  his 
right  over  a  people  they  are  not  independent.  Pujfend.  lib.  7, 
sec.  5.  This  is  conformable  to  the  common  law  of  England,  one 
of  the  principles  of  which  is,  that  no  subject  can,  by  his  own 
voluntary  act,  put  off  his  allegiance.  1  Bl.  Com.  369.  H.  H. 
P.  C.  68.  No  government  has  ever  pointed  out  the  mode  in 
which  a  citizen  can  discharge  himself  from  these  obligations; 
and  in  the  United  States,  according  to  the  opinions  of  some 
eminent  jurists,  tho  doctrine  of  perpetual  allegiance  is  recog- 
nized. 1  Swift's  Syst.  164. 

But  supposing  the  separation  between  the  two  countries  to 
have  been  consummated  by  the  declaration  of  independence, 
such  separation  will  not  operate  to  render  tho  antenati  aliens. 
This  was  resolved  in  Calvin's  case,  (7  Rep.  54)  where  it  is  said, 
that  "if  the  kingdoms  of  England  and  Scotland  should  be 
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divided,  and  governed  by  different  kings,  yet  that  those  who 
were  born  tinder  one  natural  obedience,  while  the  realms  were 
united  under  one  sovereign,  should  remain  natural  born  subjects, 
and  no  aliens.  And,  in  that  case,  one  may  be  ad  fidem  utriuque 
regis,  as  Bracton  saith,  427." 

Cases  have  been  cited  from  Dallas  to  shew  that  tempore  belli 
Englishmen  were  held  to  be  aliens.  It  is  true  that,  so  far  as 
regarded  any  thing  like  allegiance  to  this  country,  or  obedience 
to  our  laws,  these  persons  could  not  be  amenable  as  culprits; 
nor  their  capacity  to  inherit  lands  stand  in  the  way  of  the  rights 
of  others.  Decisions  of  this  kind,  however  "  flag  rant  e  bello"  are 
in  general  grounded  rather  on  motives  of  policy  and  public 
expediency  than  of  strict  law  :  they  are  not  entitled  to  the  same 
respect,  particularly  when,  being  collateral  and  secondary  points 
in  the  case,  they  are  frequently  decided  without  argument,  and 
without  much  consideration. 

If  then,  previous  to  the  treaty  in  1783,  the  rights  of  the  les- 
sor of  the  plaintiff  were  unimpaired  and  undiminished,  nothing 
has  since  occurred  to  affect  them.  By  the  fifth  article  of  that 
treaty,  "it  is  agreed  that  congress  shall  earnestly  recommend  it 
to  the  legislatures  of  the  respective  states,  to  provide  for  the 
restitution  of  all  estates,  rights,  and  properties  which  have  been 
confiscated,  belonging  to  real  British  subjects:"  and  the  rights 
of  all  others,  that  is,  of  those  whose  estates  have  not  been  con- 
fiscated, are  recognized  and  confirmed.  Until,  therefore,  it  is 
shewn  that  the  rights  of  the  lessor  were  actuall}'  confiscated  and 
forfeited  previous  to  the  treaty,  they  remain  perfect  in  him, 
under  its  solemn  sanction. 

In  the  state  of  New  Jersey,  however,  there  has  been  an 
express  legislative  recognition  of  the  right  of  British  subjects  to 
hold  real  estate.  An  act  of  the  legislature  was  passed  December 
29,  1781,  (Wilson's  Laws  259)  the  professed  object  of  which 
was  to  appoint  agents  to  take  charge  of,  and  manage  the  real 
estates  of  the  subjects  of  Great  Britain.  No  escheat  or  forfeiture 
was  thought  of.  The  general  doctrine  contended  for  has  been 
solemnly  recognized  in  the  state  of  Connecticut,  in  the  case  of 
Apthorp  v.  Backus,  (Kirby  413)  the  court  say,  "  it  would  be 
against  right,  that  a  division  of  a  state  or  kingdom  should  work 
a  forfeiture  of  property  previously  acquired  under  its  laws,  and 
that  by  its  own  citizens."  And  in  the  same  case  it  is  held,  (what 
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indeed  is  too  plain  to  be  controverted)  that  the  incapacity  to  sue 
in  a  real  action  is  a  consequence  of  the  incapacity  to  hold,  and 
that  where  the  one  incapacity  is  removed  the  other  follows  as  a 
consequence. 

But  the  objection  on  the  part  of  the  defendant,  is  altogether 
unfounded,  on  another  ground.  There  is  no  principle  in  the 
common  law  which  prohibits  an  alien  from  taking  land  :  he  is 
disabled  from  holding,  but  he  may  take,  and,  on  office  found, 
the  property  will  vest  in  the  king.  1  El.  Com.  371.  1  Inst.  2. 

The  question,  whether  an  alien  or  not,  is  a  question  of  fact, 
to  be  determined  by  a  jury,  on  an  inquest  of  office.  3  Bl.  Com. 
258.  1  Com.  Dig.  427.  If  an  alien  purchase  lands  or  tenements 
to  him  or  his  heirs,  he  takes  the  fee-simple,  but  upon  office  found 
it  goes  to  the  king.  1  Com.  Dig.  425.  In  10  Mod.  124,  it  is  held, 
that  if  land  be  given  to  an  alien  in  tail,  and  the  alien  suffers  a 
common  recovery,  the  recovery  is  good  ;  for  an  alien  is  a  good 
tenant  to  the  prcecipe,  until  office  found. 

Again,  by  the  common  law,  which  has  been  recognized  and 
acted  under  in  this  state,  every  acquisition  of  real  estate  must 
be  by  descent  or  purchase.  Whenever  an  individual  acquires 
property  in  any  other  manner  than  by  the  act  of  law  casting  the 
inheritance  of  his  ancestor  upon  him,  he  is  considered  as  taking 
by  purchase.  2  SI.  Com.  201.  Upon  this  principle,  the  lessor 
of  the  plaintiff  may  be  considered  as  entitled  to  the  protection 
of  the  law  of  February  6, 1794,  for  legislators  are  to  be  presumed 
acquainted  with  the  legal  import  of  words  employed  by  them. 
10  Mod.  95.  2  Ibid.  177. 

Williamson,  on  the  same  side. — Two  questions  arise  for  con- 
sideration in  this  case.  1.  What  is  the  construction  of  the  will  ? 
2.  Whether' is  the  devisee  capable  of  taking? 

1.  It  is  a  vested  estate  in  fee  in  the  lessor  of  the  plaintiff,  sub- 
ject to  being  divested  by  the  happening  of  an  event  which  might 
or  might  not  happen,  to  wit,  the  return  of  the  testator's  son  John. 

The  intent  of  the  testator  is  perfectly  clear  upon  part  of  his 
will ;  he  intends  that  Mary  is  not  to  have  the  estate  in  question, 
whether  John  docs  or  does  not  return  :  this  is  evident  from  tho 
view  of  tho  whole  instrument,  and,  in  order  to  effectuate  this 
intent,  the  condition  upon  which  it  vests  in  the  lessor  is  to  bo  con- 
sidered as  a  subsequent  condition.  The  intention  of  the  testator 
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is  principally  to  bo  regarded,  and  if  it  be  not  inconsistent  with 
the  rules  and  policy  of  the  law,  it  is  always  to  be  followed  in  tho 
interpretation  of  the  instrument. 

No  particular  form  of  words  are  necessary  to  create  a  condi- 
tion subsequent  or  precedent.  "  Some  cases  are  to  be  met  with," 
says  Fearne  172,  "  where  the  contingency  upon  which  an  estate 
is  limited,  has  been  considered  as  a  condition  subsequent  instead 
of  precedent;  so  that  the  estate  becomes  vested  immediately 
subject  to  be  defeated  by  the  condition,  when  it  happens,  in  the 
room  of  not  taking  effect  till  such  condition  happens."  The 
same  expressions  may  indifferently  be  construed  as  creating 
conditions  precedent  or  subsequent,  they  being  wholly  governa- 
ble by  the  intentions  of  the  part}'  who  frames  the  instrument: 
and  where  it  appears  to  be  the  intent  that  the  estate  shall  vest 
previous  to,  and  until  the  event  which  is  to  defeat  it,  this  is  con- 
strued to  be  a  subsequent  condition.  2  Woodes.  141. 

There  are  no  expressions,  throughout  the  whole  of  this  instru- 
ment, which  wear  the  appearance  of  an  intent  to  prescribe  a  con- 
dition precedent  to  the  vesting  _of  the  estate,  unless  the  words 
"then"  and  "when"  lead  to  a  presumption  of  this  kind.  But 
this  foundation  is  utterly  destitute  of  strength,  and  will  not  sup- 
. port  such  an  inference.  Fea me  167-8.  3  Rep.  19.  This  doctrine, 
if  confirmation  is  necessary,  is  strengthened  by  the  decision  in 
Taylor  v.  Biddal,  {Mod.  289)  and  Goodtitle  ex  dem.  Hayward  v. 
Whitby,  {Burr.  228).  The  estate  vests  in  the  devisee  during  the 
interim,  until  the  happening  of  the  contingency. 

Can  it  be  presumed  that  the  testator  desig/ied,  that  if  the  lessor 
had  died  previous  to  the  determination  of  the  question^  whether 
the  estate  was  or  was  not  ultimately  to  vest  in  him;  that  his 
heirs  were  not  to  take,  but  that  the  estate  was  to  go  to  Mary, 
contrary  to  the  apparent  intention  of  the  whole  instrument? 
The  devise  to  her  of  £700  is  express,  and,  if  John  does  not 
return,  she  is  to  have  in  addition,  the  house  and  lot,  and  seventy 
acres  of  land.  This  devise  cannot  be  construed  a  future  devise, 
further  than  it  is  made  so  by  the  express  words  used,  which 
limit  it  to  come  into  possession  at  the  age  of  twent}*-one.  From 
this  special  restriction  it  may  fairly  be  inferred,  that  the  testator 
himself  thought  that  the  estate  would  vest  presently :  this  ought 
therefore  to  be  considered  as  his  intent,  when  he  has  not  declared 
to  the  contrary. 
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The  construction  contended  for  by  the  plaintiff  is  plain,  con- 
sistent and  rational:  no  difficulty  occurs  in  giving  efficacy  to  the 
whole  design  of  the  testator.  At  any  rate,  the  son  never  has 
arrived  ;  no  evidence  has  been  adduced  to  show  that  he  has 
returned  to  this  country,  and  from  the  length  of  time  \vhich  has 
elapsed  since  he  has  been  heard  of,  the  jury  might  have  presumed 
his  death  at  the  time  of  the  death  of  the  testator. 

2.  It  has,  however,  been  contended,  that  the  present  claimant 
was  disqualified  to  take  the  land  in  question,  and  is  incompetent 
to  hold  it  or  to  maintain  this  action. 

Whether  or  not  the  lessor  of  the  plaintiff  is  now  subject  to  the 
disabilities  which,  by  the  policy  of  the  law,  are  imposed  upon 
aliens,  it  is  perhaps  superfluous  to  inquire  ;  the  important  ques- 
tion is,  whether,  previous  to  the  treaty  of  1783,  he  had,  in  any 
manner,  lost  or  forfeited  those  rights  which  it  is,  on  all  hands, 
acknowledged  he  at  one  period  possessed.  At  his  birth,  he  was 
capable  of  taking  lands,  within  the  limits  of  New  Jersey,  by 
descent:  this  right  or  capacity,  agreeably  to  the  fundamental  laws 
of  this  country,  at  least,  could  only  be  divested  by  compact,  or 
forfeited  by  the  commission  of  a  crime.  It  is  not  pretended  that 
he  has  ever  incurred  the  guilt  of  any  offence  which  could  have 
occasioned  so  severe  a  retribution,  nor  has  any  evidence  been 
adduced  to  shew  that  he  ever  voluntarily  abandoned  his  rights. 
The  pretence  set  up  on  the  other  side  is,  that  he  became  an 
alien  by  the  declaration  of  independence:  but  no  authority  has 
been  produced  in  support  of  this  doctrine,  nor  has  it  any  foun- 
dation in  reason.  The  duties  of  allegiance,  and  the  right  to  pro- 
tection, agreeably  to  the  principles  which  lie  at  the  foundation 
of  our  free  governments,  are  founded  in  compact  and  consent. 
They  cannot  be  imposed  upon  unwilling  objects,  nor  can  they 
be  arbitrarily  withdrawn  at  the  caprice  of  either  party.  Like  all 
other  contracts,  the  agreement  of  two  parties  is  required  to  give 
them  validity,  and  when  valid  the  consent  of  both  is  necessary 
to  their  abrogation.  The  lessor  of  the  plaintiff  rests  his  claim 
upon  this  foundation,  and,  appealing  to  the  principles  which  give 
form  and  substance  to  our  government,  denies  the  authority  of 
the  American  congress  to  divest  him  of  rights,  which  he  acquired 
independently  of  them,  and  which  he  cannot  bo  deprived  of 
without  his  own  concurrence.  1  Hale  H.  P.  C.  68. 

The  declaration  of  independence  released  this  country  from 
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all  its  tics  to  Great  Britain,  so  far  as  the  inhabitants  of  the 
United  States  were  concerned  It  would  not  lie  in  the  mouth  of 
an  American  citizen  to  question  the  operation  of  that  act,  or  to 
requii-e  any  thing  further  to  add  to  its  validity.  We  were  all 
directly  or  virtually  parties  to  it;  it  is  our  act ;  we  are  estopped 
to  deny  or  limit  it.  This,  however,  is  not  the  case  with  the 
citizens  or  subjects  of  any  other  power.  Until  our  independence 
•was  recognized  by  the  governments  to  which  they  respectively 
belonged,  or  until  Great  Britain  had  relinquished  her  claim  to 
dominion  over  us,  we  were  not  an  independent  nation. 

The  writers  on  the  common  law  not  only  lay  down  the  prin- 
ciples from  which  this  inference' is  drawn,  but  they  uniformly 
acquiesce  in  the  doctrine  itself,  that  the  duty  of  allegiance  can 
be  destroyed  only  by  the  concurrent  act  of  both  parties.  1  Bl 
Com.  368-9.  I  H.  H.  P.  C.  68. 

The  treaty  of  peace  recognized  our  independence;  but  there 
is  nothing  in  it  which  carries  the  appearance  of  a  design  that  it 
should  have  a  retrospective  operation.  It  is  contrary  to  reason, 
and  to  the  first  principles  of  justice,  to  oust  individuals  of  rights 
by  ex  post  facto  regulations:  and  whenever  it  is  possible  to  give 
any  other  construction  to  the  act  of  a  legislature  or  government, 
one  which  will  operate  retrospectively  is  to  be  avoided.  If  this 
is  the  case  when  the  language  is  ambiguous,  there  can  certainly 
exist  no  reason  for  construing  an  act  to  divest  existing  rights, 
when  the  language  in  which  it  is  couched  leads  more  natuarally 
to  another  construction. 

If  the  title  of  the  lessor,  then,  accrued  prior  to  the  treaty  of 
1783,  the  language  of  that  act  should  not  be  tortured,  in  order 
to  destroy  bis  rights.  Did  this  title,  then,  accrue  before  that 
period  ?  There  was,  at  least,  a  possibility  that  the  estate  would 
vest  in  him,  and  a  possibility,  coupled  with  an  interest,  is  recog- 
nized, in  the  law,  as  an  estate  which  is  subject  to  the  ordinary 
rules  of  inheritance,  and  may  be  devised.  Roe  ex  dem.  Perry  v. 
Jones,  (1  H.  El.  30)  which  decision  was  affirmed  in  the  Court 
of  King's  Bench.  3  Term  Rep.  88.  This  case  shews,  that  if 
there  was  but  a  possibility  that  James  Martin,  the  present 
claimant,  should  come  to  this  property,  the  law  would  recognize 
this  possibility,  as  amounting  to  a  title,  and,  if  so,  his  right  is 
expressly  guaranteed  to  him  by  the  treaty. 

Even  supposing  that  the  plaintiff  did  incur  the  disabilities  of 
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alienism  previous  to  the  treaty,  yet  this  cannot  interfere  with  his 
right  to  this  estate,  until  the  fact  of  alienage  is  judicially  deter- 
mined. Until  office  found,  an  alien  is  entitled  to  hold  land  by 
the  common  law,  and,  as  this  proceeding  has  never  been  had, 
his  rights  are  unaffected.  Subsequent  to  the  treaty  of  1783,  any 
steps  of  this  kind  would  have  been  illegal;  all  rights  then  exist- 
ing are  secured  from  violation  by  the  government;  and  if  the 
government  has  waived  its  right  to  enforce  its  claims,  or  is 
estopped  to  consider  the  lessor  as  an  alien,  or  to  take  the  steps 
necessary  to  acquire  the  rights  which  belonged  to  him  no  private 
individual  can  interpose  either  a  claim  or  a  defence  arising  from 
such  a  foundation. 

A  devise  to  an  alien  is  not  void.  Pow.  on  Dev.  316,  317. 
Knight  v.  Duplessis,  (2  Vez.  360).  Godfrey  v.  Dixon,  (Noy.  137). 
10  Mod.  94.  An  estate  passes  to  him  which  the*  state  may,  by 
certain  proceedings,  divest  him  of,  and  appropriate  to  itself.  If, 
however,  the  right  to  pursue  this  course  is  surrendered  or  relin- 
quished by  the  state,  it  is  an  exoneration  from  the  demand, 
and  no  one  else  can  impute  the  disability  to  him.  It  does  not 
lie  in  the  mouth  of  a  third  person  to  plead  a  right  in  the  state 
which  the  state  has  relinquished.  By  the  treaty  of  1794,  the 
titles  of  British  subjects  to  lands  in  this  country  are  secured; 
the  right  to  take  possession  of  them,  under  the  plea  of  alienage, 
is  surrendered,  and  if  any  right  existed,  previous  to  that  period, 
in  the  lessor  of  the  plaintiff,  he  is  secured,  by  the  treaty,  in  the 
full  enjoyment  of  it. 

The  act  of  February  6,  1794,  which  has  been  already  cited 
on  the  other  side,  confirms  all  estates  acquired  by  purchase  by 
alien  friends  previous  to  its  enactment.  The  title  of  the  lessor 
of  the  plaintiff  is  derived  from  this  source,  it  not  being  an  estate 
by  inheritance,  and  he  therefore  comes  within  the  express  words 
of  the  act  in  question,  which  secures  to  him  the  enjoyment  of 
his  property. 

Stockton,  in  reply. — The  estate  devised  to  the  lessor  of  the 
plaintiff  was,  at  the  time  of  the  death  of  the  testator,  contingent 
and  uncertain.  If  John  should  return,  the  property  was  to  go  to 
him,  if  not,  to  the  lessor,  on  his  proving  himself  Matthew's  son. 
The  testator  himself  must  bo  the  expounder  of  his  own  mean- 
ing, and  we  are  to  examine  the  language  in  which  he  expressed 
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himself,  in  order  to  ascertain  his  intention.  He  directs  it  to  await 
a  certain  event,  which  might  or  might  not  happen.  Depending, 
therefore,  upon  a  contingency,  the  estate  could  not  be  vested. 
It  is  not  contended  that  any  set  form  of  words  will  necessarily 
create  a  condition  precedent,  or  that  because  the  words  "when" 
and  "then"  are  employed  by  the  testator  the  condition  is  pre- 
cedent. But  when  the  language  is — if  such  an  event  occurs, 
the  estate  is  to  go  to  A.  if  it  does  not  to  B.,  it  is  impossible  to 
consider  the  right  of  B.  as  certain  and  fixed,  until  the  contingency 
of  the  circumstance  is  determined.  Fearne  438,  says  the  words 
introducing  the  limitation  to  B.,  viz.  "if  he  should  live"  made 
the  devise  to  him  expressly  conditional,  and  to  depend  upon  the 
events  there  mentioned,  and  of  consequence  prevented  any 
estate  from  vesting  in  him,  until  the  event  should  happen.  This 
is  his  commentary  upon  the  case  of  Brownsword  v.  Edwards, 
Ves.  243,  248. 

Both  of  the  devises,  depending  on  the  same  contingency,  must 
be  vested,  or  neither :  the  estate  was  to  go  to  his  son  John,  or  to 
the  present  claimant,  according  to  the  happening  of  a  certain 
event.  Upon  what  principle  can  it  be  contended,  that  the  same 
words  can  create  a  condition  precedent  in  relation  to  the  one, 
and  a  condition  subsequent  in  the  other.  If  the  return  of  John 
was  a  condition  precedent  to  the  vesting  of  the  estate  in  him, 
his  not  returning  was  a  condition  precedent  to  the  vesting  in 
the  lessor.  They  must  receive  the  same  construction.  But  it 
is  perfectly  apparent  that  the  devise  to  his  son  John  was  con- 
tingent; until  his  return  he  took  nothing;  and  it  is  impossible 
to  suppose  that  the  testator  attached  two  different,  and  even 
contradictory  meanings  to  the  same  expressions. 

Every  devise  to  disinherit  the  heir  ought  to  be  unambiguous 
and  clear.  The  defendant's  title  is  that  of  the  heir  at  law,  a  title 
viewed  with  the  most  favourable  eyes  by  all  courts  of  justice, 
and  in  support  of  which  they  will  strain,  as  far  as  possible,  the 
language  of  wills  and  testaments.  It  is  not,  as  has  been  insinu- 
ated, the  design  of  this  defendant  to  keep  possession  of  property, 
illegally  acquired,  by  throwing  difficulties  in  the  way  of  the  plain- 
tiff's establishing  a  righteous  claim.  Our  title  is  founded  upon 
law  and  reason,  until  a  stronger  one  is  shewn. 

If  the  estate,  then,  was  contingent  at  the  time  of  testator's 
death,  the  next  question  is,  at  what  time,  under  the  words  of  the 
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devise,  could  it  have  vested  in  interest?  John,  the  son  of  the  tes- 
tator, was  allowed  his  entire  life,  within  which  to  return ;  there  is 
no  proof  of  his  death ;  the  testator  considered  him  alive,  and  within 
what  time  is  the  presumption  of  death  to  arise?  It  is  immaterial  to 
examine  this  question  fully,  but  it  is  presumed  that  no  such  pre- 
sumption could  have  been  raised  in  the  mind  of  a  court  or  jury 
previous  to  1783,  a  period  of  five  years  after  the  death  of  testator. 

In  1778,  John  is  presumed  to  be  alive,  and  if  he  was  allowed 
during  his  life,  to  return  and  claim  the  estate,  until  a  legal  pre- 
sumption can  arise  that  he  is  dead,  or  until  his  death  is  proved, 
no  title  can  vest  in  the  son  of  his  brother.  The  lessor  of  the 
plaintiff  did  not  make  his  appearance  in  New  Jersey  until  1794, 
a  period  of  sixteen  years  after  the  date  of  the  devise,  and  it 
would  have  been  equally  rational,  after  such  a  lapse  of  time,  to 
have  presumed  his  death.  If  the  lessor  then  fails  to  shew  that 
his  title  legally  vested  previous  to  the  treaty  of  1783,  then,  ac- 
cording to  the  argument  of  the  opposite  counsel,  he  is  cut  off  by 
that  treaty  fiom  the  acquisition  of  any  future  rights,  and  becomes, 
so  far  as  regards  his  relations  with  this  country,  absolutely  an 
alien,  and  subject  to  all  the  disqualifications  and  disabilities  con- 
nected with  that  character. 

Thus,  far  the  claim  of  the  plaintiff  has  been  considered  upon 
the  grounds  upon  which  it  has  been  placed  by  his  own  counsel. 
We  however  contend,  that  whether  the  estate  became  vested  in 
him  at  the  death  of  the  testator,  or  at  any  subseqent  period,  is 
perfectly  immaterial,  but  that,  upon  either  supposition,  he  is  now 
incapacitated  to  maintain  this  action. 

On  the  2d  of  July,  1776,  by  the  adoption  of  our  state  consti- 
tution, the  connexion  between  the  province  of  New  Jersey  and 
Great  Britain  was  severed,  the  ancient  government  under  the 
royal  charter  was  dissolved,  and  a  new  one  instituted.  Two  days 
after,  the  whole  United  States  were  solemnly  declared  free  and 
independent  by  congress.  This  was  an  act  of  the  government, 
obligatory  upon  all  its  citizens,  and  which  did  not  depend  for  its 
validity  upon  any  subsequent  recognition  by  any  other  nation. 
All  who  at  that  time,  upon  the  institution  of  this  new  govern- 
ment, owed  allegiance  to  it  were  citizens ;  all  who  did  not  wore 
aliens.  The  duty  of  allegiance  and  the  right  to  protection  are, 
under  every  free  and  well  organized  government,  particularly 
under  such  a  government  as  that  of  the  United  States,  recipro- 
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cal  and  inseparable.  The  lessor  of  the  plaintiff  never  owed  or 
tendered  allegiance  to  us  in  1778:  he  owed  allegiance  to  the 
government  with  whom  we  were  waging  hostilities:  he  never 
claimed  protection  from  us  for  any  of  his  rights;  all  his  rights 
were  derived  from,  and  held  under  a  government  with  whom  we 
were  contending.  The  simple  question  then  is,  whether  he  could, 
under  circumstances  of  this  kind,  acquire  any  title  to  lands  in 
this  state?  If  his  claim  is  recognized,  a  principle  is  introduced 
into  our  system  of  laws,  under  which  the  real  estates  of  the 
United  States  could  become  vested  in  the  subject  of  a  foreign 
and  hostile  power,  the  revenues  derived  from  our  lands  would 
nourish  the  strength,  and  feed  the  armies  employed  for  our  de- 
struction, and  the  wise  provisions  of  the  common  law,  by  which 
we  profess  to  be  governed,  would  be  annulled. 

It  has  been  contended,  that  the  ties  of  allegiance  can  be  dis- 
solved only  by  mutual  consent,  and  that  the  connexion  between 
Great  Britain  and  her  provinces  continued  unimpaired  until  the 
recognition  of  our  independence  by  the  treaty  of  peace.  To  this 
it  is  answered,  that  the  treaty  of  peace  does  not  pretend  to  make 
us  independent,  it  is  an  acknowledgment  that  we  were  so — that 
we  were  liberated  from  all  ties  to  her. 

But  the  British  government  had  previously  done  acts  which 
amounted  to  an  acknowledgment  that  we  were  free.  They 
afforded  us  no  protection ;  they  declared  us  out  of  the  protec- 
tion of  the  law ;  they  declared  war  against  us ;  they  carried  on 
hostilities  against  us,  and  thereby  effected,  on  their  part,  the  dis- 
solution of  the  bonds  by  which  we  were  connected. 

The  American  people,  however,  do  not  claim  to  hold  their 
independence  by  virtue  of  any  grant  from  the  British  nation. 
"We  were  formerly  the  subjects  of  the  British  crown.  This  con- 
nexion, if  it  bonnd  us  to  them,  and  subjected  us  to  their  authority, 
gave  us  privileges,  and  invested  us  with  rights.  When  the  rights 
which  belonged  to  us  were  violated;  when  the  privileges  to 
which  we  were  entitled  were  withheld;  when  our  immunities 
were  infringed,  the  compact  which  united  us  together  was  can- 
celled: we  became  absolved,  from  all  duties  of  allegiance,  by 
their  own  act,  by  their  violation  of  the  terms  of  the  contract.* 

*See  the  case  of  Touleng  et  al.  v.  Hubbard  3  Bos.  &  Pull.  291,  302.  Lord 
J£. vanley's  ooinion,  and  Lord  Ellenborouan '$  opinion,  in  Conway  et  al.  v.  Gray 
and  Maury  v.  Shedden,  10  East  536,  545" 
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This  principle  not  only  lies  at  the  foundation  of  American 
independence,  but  it  is  the  corner-stone  of  the  British  constitu- 
tion, as  established  by  the  revolution  of  1688,  the  pedestal  of 
their  liberties,  tho  basis  on  which  rests  the  throne  cf  the 
house  of  Hanover.  The  Scottish  convention,  which  met  in 
1689,  declared  that  James,  by  his  maladministration  and  abuse 
of  power,  had  forfeited  all  title  to  the  crown.  Hume's  Hist,  c, 
Ixxi.  And  the  English  convention  considered  him  as  having 
broken  the  original  contract  between  the  king  and  the  people. 
Ibid. 

Precisely  in  the  same  manner  did  George  III.  violate  the 
compact  between  himself  and  us,  refusing  us  protection,  and 
releasing  us  from  all  those  duties  of  allegiance  which  ceased  to 
be  obligatory  when  the  government  ceased  to  guard  our  rights 
and  secure  our  privileges.  These  circumstances  were  declared 
to  have  occurred  prior  to  the  4th  of  July,  1776;  the  contract 
between  us  and  the  king  of  Great  Britain  was  declared  to  have 
been  destroyed ;  and,  unless  that  epoch  is  considered  as  the  one 
at  which  the  ties  of  connexion  were  dissolved,  it  would  be 
difficult,  with  any  shew  of  reason,  to  fix  upon  another. 

The  dictum  which  has  been  cited  from  Puffend.  is  inapplicable, 
unless  the  court  previously  determine  that  we  were  engaged  in 
an  unjust  rebellion  against  the  authority  of  Great  Britain,  or 
that  the  language  and  doctrines  applicable  to  such  a  rebellion 
may  be  justly  applied  to  a  legal  resistance  to  tyranny  and  law- 
less oppression.  Kenyan,  in  the  case  from  Term  Reports,  calls  it 
a  rebellion,  but  he  evidently  shews  that  he  felt  himself  bound 
to  apply  that  term  to  it,  in  deference  to  his  own  government. 
The  same  deference,  on  our  part,  would  confer  upon  it  a  title  of 
a  totally  different  character. 

The  treaty  of  peace  was  designed  to  put  an  end  to  hostilities, 
and  the  very  circumstance  of  commencing  negotiations  with  tho 
agents  or  ministers  of  the  United  States,  was,  on  tho  part  of 
Great  Britain,  an  admission  that  wo  were  an  independent  power, 
vested  with  the  rights  of  sovereignty,  and  able  to  treat  with  her 
upon  the  footing  of  equality.  Tho  treaty  therefore  acknowl- 
edged that  we  were  free  and  independent,  it  did  not,  nor  was 
such  its  intent,  confer  independence  upon  us. 

The  doctrine  of  perpetual  allegiance,  is,  however,  wholly 
inapplicable  to  a  case  of  this  kind :  a  division  of  the  constituent 
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parts  of  an  empire  never  can  arise,  except  in  cases  where  all 
legal  provisions  would  be  absurd  and  useless;  when  the  govern- 
ment is  dissolved,  and  the  supremacy  of  law  is  set  at  nought. 
Such  a  revolution  is  founded  in  a  violation  of  law,  and  is  estab- 
lished by  force  of  arms.  Every  case  must  create  the  laws  by 
which  those  who  act  in  it  are  to  be  governed,  and  it  would  be 
vain  to  attempt  to  provide,  by  law,  for  an  event  which  the  law 
can  never  contemplate,  The  doctrine  in  question  has  relation, 
therefore,  only  to  the  connexion  between  an  individual  member 
of  the  community  and  the  government  of  which  he  is  a  subject; 
but  it  has  nothing  to  do  with  the  separation  of  a  colony  from  the 
mother  country. 

If,  however,  it  was  really  meant,  by  the  doctrine  of  perpetual 
allegiance,  to  render  indissoluble*  the  ties  between  the  different 
sections  of  an  empire,  it  is  absurd  in  the  extreme,  and  involves 
principles  altogether  at  variance  with  the  principles  of  freedom 
and  the  idea  of  a  limited  government,  and  leads  necessarily  to 
the  doctrine  of  non-resistance.  The  allegiance  which,  by  the 
common  law,  is  due  from  a  subject  is  due  to  the  king  or  crown. 
Englishmen  are  the  king's  liege  subjects.  This  principle,  origin- 
ating in  the  feudal  law  and  customs  of  the  feudal  times,  is  a  fun- 
damental doctrine  of  the  English  common  law.  If  resistance 
to  regal  power  is  ever  unlawful;  if  the  ties  between  him  and  his 
subjects  can  never  be  dissolved  by  any  violation,  on  his  part,  of 
their  rights;  by  any  outrages  upon  the  constitution,  then  not 
only  were  the  resistance  to  Charles  I.  and  the  revolution  under 
James  II.  unlawful  and  criminal,  but  our  revolution  is  founded 
upon  a  basis  of  the  same  nature.  They  were  equally  violations 
of  duty,  of  law,  and  of  justice. 

The  next  question  is,  was  the  right  of  the  lessor  saved  by  the 
treaty  of  1783?  The  fifth  and  sixth  articles  of  this  treaty  have 
been  referred  to,  as  protectiug  the  rights  which  had  previously 
accrued.  No  such  design  appears  in  the  instrument  itself.  The 
object  of  these  articles  evidently,  was  to  provide  some  kind  of 
compensation  for  those  whose  estates  had  been  confiscated  for 
adhering  to  the  British  government,  and  to  prevent,  in  future, 
the  infliction  of  any  punishment  for  such  adherence.  The  first 
is  the  intent  of  the  fifth  article,  and  the  latter  of  the  sixth;  and 
the  American  government,  released,  by  the  termination  of  hos- 
tilities, from  that  necessity  which  sometimes  compels  states  to 
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have  recourse  to  every  means  in  their  power,  without  any  very 
scrupulous  regard  to  the  principles  of  abstract  justice,  to  ensure 
their  own  preservation,  and  recognizing  the  right  of  every  citi- 
zen, at  a  time  when  a  dissolution  of  all  government  occurs,  to 
choose  his  side,  and  to  adhere  to  either  party,  renounces  all  right 
to  punish  criminally  those  who  had  not  joined  them,  and  relin- 
quishes the  right  to  any  future  confiscations  or  penalties. 

It  never  entered  into  the  contemplation  of  either  party  to  re- 
quest on  the  one  hand,  or  to  grant  upon  the  other,  that  the  law 
imposing  disabilities  upon  aliens  was  to  be  repealed,  and  that 
British  subjects  were  to  be  considered  entitled  to  take  lands  in 
this  country,  without  restriction  or  limitation.  We  have  been 
told,  that  the  king  of  Great  Britain,  vast  as  is  his  power,  exten- 
sive as  are  his  prerogatives,  cannot,  by  treaty,  divest  his  subjects 
of  any  rights  which  might  previously  have  become  vested  in  them. 
On  this  ground,  it  has  been  urged  that  the  treaty  of  peace  cannot 
be  considered  as  having  a  retroactive  operation,  and  recognizing 
our  independence  from  July  4,  1776,  so  as  to  oust  British  sub- 
jects of  lands,  titles  to  which  had  accrued  to  them  at  any  time 
subsequent  to  that  declaration.  If  this  limitation  to  the  treaty 
making  power  is  conformable  to  the  English  law,  and  consistent 
with  the  British  constitution,  it  may,  with  far  more  propriety,  bo 
urged,  as  limiting  the  power  of  the  government  of  the  United 
States,  particularly  at  the  date  of  the  treaty  in  1783,  previous  to 
the  adoption  of  the  present  constitution.  If  the  declaration  of  in- 
dependence severed  the  connexion  with  Great  Britain,  and  made 
all  the  subjects  of  that  crown  aliens  in  their  relations  with  us,  a 
devise  to  a  British  subject,  on  the  descent  of  lands  to  him,  was 
a  mere  nullity,  and  the  heir  in  this  country  takes  the  land  froo 
from  any  incumbrance.  Here  is  a  positive  right,  founded  upon 
the  law  of  this  country,  vested  in  an  American  citizen,  of  which 
the  government  cannot  deprive  him,  for  the  purpose  of  vesting 
it  in  another,  or  of  bestowing  it,  for  an  equivalent,  on  a  foreign 
power  or  its  subjects.  This  limitation  of  executive  power  is,  at 
least,  as  consistent  with  the  principles  of  our  government,  and 
the  foundation  of  our  constitution  as  with  those  of  England. 

The  same  observations  may  be  applied  to  Jay's  treaty  of  1794, 
which  secures  to  British  subjects  rights  subsisting  at  that  time, 
but  confers  no  new  privileges. 

The  act  of  1794,  which  has  been  referred  to  as  shewing  con- 
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clusively  the  legislative  construction,  is  not  to  have  a  retroactive 
operation,  so  as  to  confer  estates  upon  British  subjects,  which, 
for  want  of  inheritable  blood  in  them,  had  already  vested  in 
American  citizens.  But,  whatever  meaning  or  operation  may  be 
given  to  this  act,  it  cannot,  with  any  shew  of  reason,  be  held  to 
embrace  the  present  case;  the  plaintiff  is  bound  to  prove  a  title 
equal  and  commensurate  with  that  laid  in  his  declaration,  and 
here  the  demise  was  antecedent  to  the  date  of  the  act  of  assem- 
bly which  is  now  referred  to  as  giving  it  validity. 

We  are  told,  however,  that  supposing  the  lessor  of  the  plain- 
tiff to  be  an  alien,  it  cannot  operate  to  his  prejudice  in  the 
present  case,  or  present  any  impediment  to  his  recovery.  An 
alien  may  acquire  real  property,  though  the  title  thereby  vests 
in  the  king:  he  may  take,  but  he  cannot  hold.  This  is  a  vague 
dictum,  at  best,  and  contradicted  by  Lord  Chief  Baron  Gilbert,  a 
writer  of  the  most  acknowledged  authority  in  the  law. 

Waiving,  however,  the  consideration  of  this  question,  it  is  at 
least  true  that  an  alien  cannot  maintain  a  real  action  in  our 
courts.  The  principle  which  has  been  contended  for  has  not 
been  extended  by  any  authority  to  which  reference  has  been 
made,  further  than  to  secure  to  an  alien  the  title  to  land  of  which 
he  was  in  possession,  until  his  right  is  transferred  to  the  crown, 
by  inquisition  found.  Independent,  however,  of  any  disabilities 
which  may  lie  in  the  way  of  his  obtaining  a  title  to  real  property, 
it  is  a  bar  to  any  action  real  that  the  plaintiff  is  an  alien. 

Calvin's  case,  which  has  been  referred  to,  as  containing  the 
leading  doctrines  applicable  to  this  question,  is  entitled  to  but 
little  regard.  It  occurred  at  a  time  when  the  most  slavish  tenets 
were  fashionable  in  England,  and  when,  from  the  humble  de- 
votedness  of  the  judges  to  the  doctrines  of  the  crown,  the  deci- 
sions of  the  court  were  rather  framed  in  correspondence  with 
the  wishes  of  the  king  than  with  the  maxims  of  the  law.  The 
feelings  and  prejudices  of  James  evidently  swayed  the  minds  of 
the  court,  in  their  decision  in  that  case,  and  occasioned  some 
relaxation  in  the  strictness  of  the  doctrines  of  the  common  law. 
The  groundwork  of  the  case  is  the  idea  of  allegiance  to  the  per- 
son of  the  king,  wholly  unconnected  with  his  official  character, 
as  the  representative  of  a  nation ;  and  involving,  in  the  extent  to 
which  it  was  carried  on  that  occasion,  a  clear  recognition  of  the 
jure  divino  doctrine. 
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Calvin's  case  was  totally  different  from  this,  and  the  extra- 
judicial  dicta  thrown  out  by  the  judges  on  supposititious  cases 
are  entitled  to  but  little  regard.  The  case  put  by  them  is  also 
one  in  which  the  realm  is  supposed  to  be  separated  by  descend- 
ing upon  two  distinct  sovereigns:  a  legal  descent  of  the  crown 
cannot  operate  to  divest  rights,  or  to  expatriate  the  inhabitants 
of  one  section  of  the  country  in  the  territory  of  the  sovereign  of 
the  other.  But  in  this  case  the  ties  between  the  two  parts  of  the 
empire  were  severed  by  war,  the  connection  of  government  was 
destroyed  by  means  which  terminated  all  the  legal  bonds 
between  the  members  of  them. 

Ogden,  on  the  same  side. — The  first  question  is,  when  did  the 
title  of  the  lessor  accrue,  if  it  ever  had  any  legal  existence,  under 
the  words  of  this  devise :  whether  is  the  condition  annexed  to 
it  by  testator  precedent  or  subsequent? 

It  is  contended,  that  unless  these  words  are  considered  as 
creating  a  condition  subsequent,  the  intention  of  the  testator, 
that  at  any  rate  the  defendant  should  not  have  it,  would  be 
defeated.  But  the  defendant  claims  as  heir  at  law;  her  right  is 
clear,  is  positive,  sanctioned  by  the  law  until  it  is  destroyed  by 
express  devise,  or  necessary  implication  from  the  words  employed 
by  the  testator.  Finch's  Free.  473.  Cowp.  99. 

There  is  nothing  in  this  will  which  shews  that  the  testator 
did  not  design  that,  under  any  circumstances,  Mary  should  have 
this  property.  Whenever  the  testator  devises  an  estate  to  com- 
mence at  some  future  period,  it  descends,  during  the  interim,  to 
the  heir  at  law.  The  objection  in  this  case  is  founded  upon  a 
petitio principii,  and  demands  that  this  clause  in  the  will  should 
be  held  to  give  a  present  interest  before  it  can  exist.  Indepen- 
dent of  this,  no  intent  of  tho  testator  appears.  Conditions  are 
construed  to  bo  precedent  or  subsequent,  according  to  the  intent. 
Powell  347.  Ca.  temp.  Talb.  164.  But  when  the  intent  cannot 
bo  ascertained  from  tho  words  of  tho  instrument,  ex  visceribus, 
tho  law  will  lean  in  favour  of  the  heir  at  law,  and  construe  it  BO 
as  to  subserve  his  interests. 

Upon  tho  principle,  that  tho  estate  vested  immediately  upon 
the  death  of  tho  testator,  there  was  no  necessity  for  tho  lessor 
to  have  come  to  this  country,  or  "  make  it  appear  that  he  was  I  he 
eldest  son  of  Matthew :"  these  words  are  wholly  in  operative,  and 
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a  power  of  attorney  would  have  enabled  him  to  have  recovered 
the  property,  without  stirring  from  Ireland.  Whether  the  testa- 
tor has  required,  as  indispensable,  what  may  appear  to  the 
learned  counsel  of  the  plaintiff  superfluous  or  ridiculous,  is 
immaterial ;  but  he  certainly,  when  he  inserted  these  words  in 
the  will,  considered  them  as  having  some  meaning,  but  the 
construction  contended  for  would  render  them  wholly  nugatory. 

The  same  form  of  words  is  contained  in  the  devise  to  John 
as  is  in  that  to  the  lessor:  if  the  intent  of  the  testator  was, 
that  the  one  should  create  a  condition  precedent,  he  must  have 
intended  the  same  for  the  other.  It  cannot,  with  any  show 
of  reason,  be  urged,  that  John  might  put  in  a  claim  to  the 
property  without  previously  returning;  that  he  might  recover 
under  the  devise,  through  the  medium  of  a  power  of  attorney : 
and  it  is  difficult  to  conceive  upon  what  grounds  he  can  be 
presumed  to  have  intended  different  things  by  the  same  form  of 
phraseology. 

But,  allowing  that  his  Interest  vested  at  the  demise  of  the 
testator,  in  1778,  the  difficulty  is  not  removed.  No  court, 
deriving  its  authority  under  the  constitution  of  this  state,  can 
hold,  in  direct  repugnance  to  the  terms  and  spirit  of  that  instru- 
ment, that  the  duties  of  allegiance  to  the  British  crown  contin- 
ued in  a  citizen  of  this  state  subsequent  to  its  date.  This 
constitution  expressly  declares,  that  the  duties  of  protection,  on 
the  part  of  the  soverign,  and  of  allegiance,  oh  the  part  of  the 
subject,  are  reciprocal,  and  founded  on  compact;  that  the  com- 
pact between  us  and  the  king  of  England  was  dissolved  by  him, 
and  his  right  of  control  over  us  terminated  by  his  own  abandon- 
ment of  his  duties.  The  declaration  of  independence,  on  the 
4th  of  July,  1776,  is  to  the  same  effect. 

The  question  then  is,  whether  we  did  actually  become  absolved 
from  all  the  ties  of  connexion  at  this  period,  and  by  virtue  of 
these  state  acts;  or  whether  they  merely  constituted  the  first 
step,  and  were  wholly  dependent  for  their  effect  upon  their  rec- 
ognition by  the  British  crown  ? 

We  are  not  sitting  in  Westminster  Hall,  or  bound  to  accom- 
modate our  views  of  law  to  the  opinions  and  prejudices  of  tho 
king:  we  are  acting  under  the  constitution  of  New  Jersey;  we 
recognize,  by  every  judicial  act,  the  authority  of  the  declaration 
of  independence :  we  are  bound  to  consider  the  acts  of  our  own 
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government  as  valid,  as  wholly  independent  of  any  direct  or  in- 
direct foreign  control.  Our  legislature  has  demanded  an  abjura- 
tion of  all  allegiance  to  the  king  of  England ;  it  has  declared  an 
adherence  to  his  troops  a  treasonable  act;  it  has  passed  numer- 
ous laws  expressly  recognizing  the  completeness  of  this  sepa- 
ration, which  in  fact  is  implied  by  every  act  of  the  government 
or  the  legislature.  Are  our  courts  to  be  bound  by  these  acts,  or 
the  dicta  of  a  British  judge,  whose  anxiety  to  support  the 
authority  of  his  own  government  rather  affords  a  precedent  for 
our  imitation. 

The  government  of  the  state  was  the  sovereign  power,  dejure 
as  well  as  de  facto.  All  the  legislative  acts  passed  in  the  interim 
between  the  dissolution  of  the  old  government  and  the  treaty 
of  1783,  were  otherwise  without  authority  in  their  origin,  and 
in  their  consequence  can  have  no  legitimate  effect.  The  gov- 
ernment must  either  have  been  legitimate,  so  as  to 'legalize  its 
legislative,  judicial,  and  executive  acts,  or  all  its  proceedings,  of 
every  description,  must  be  invalid.  There  is  no  middle  ground ; 
and  between  the  branches  of  this  dilemma  it  is  impossible  for 
this  court,  deriving  its  authority  and  its  power  from  this  gov- 
ernment, to  hesitate. 

But  the  case  that  has  been  cited  is  inapplicable.  It  appeared 
there,  on  the  pleadings,  that  the  colonies  were  in  a  state  of  actual 
rebellion  against  the  legal  power  of  the  mother  country;  of  that 
country  under  whose  authority,  and  within  those  dominions  the 
court  sat  which  gave  the  judgment.  Any  inquiry  into  the 
legality  of  this  resistance  was  going  out  of  the  record;  and  the 
simple  question  decided  was,  that  the  acts  of  a  government 
founded  on  usurpation  were  void. 

Nor  did  the  judgment  go  farther  than  to  declare  them  void, 
so  far  as  they  affected  the  subjects  of  another  power,  which 
wholly  disclaimed  the  authority  from  which  they  emanated. 
The  parties  were  both  subjects  of  Great  Britain,  who  were  not 
bound  by  the  acts  of  the  American  government. 

The  doctrines  that  have  been  urged  as  those  of  the  law  of 
England,  if  ever  they  obtained  the  sanction  of  courts  of  justice 
in  that  country,  are  now  wholly  exploded.  Instead  of  referring 
to  the  remote  cases  of  Normandy  and  Brittany,  and  others  which 
may  be  found  in  Calvin's  case,  the  proper  mode  of  ascertaining 
the  present  doctrine  of  the  law  is  to  examine  modern  cases,  and 
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it  will  be  impossible  to  discover  one  in  which  a  Hanoverian, 
though  born  within  the  allegiance  of  the  king,  has  ever  been 
considered  as  entitled  to  the  privileges  and  immunities  of  u  Brit- 
ish subject. 

If  we  admit,  for  the  sake  of  argument,  that  an  alien  may 
take,  and  that  he  is  only  incapacitated  to  hold,  the  difficulties 
in  the  way  of  the  present  claimant  are  not  removed.  Still 
the  question  recurs — can  he  bring  an  action  on  the  strength 
of  a  devise  to  him  to  oust  the  heir  at  law?  can  he  enter  and 
lease,  so  as  to  bring  an  ejectment?  These  are  the  real  ques- 
tions in  the  case,  which  are  not  answered  by  shewing  that  a 
devise  to  him,  or  a  conveyance  to  him,  is  not  absolutely  void 
and  nugatory? 

If  he  is  disabled  to  perform  these  acts,  any  reference  to  Jay's 
treaty  is  superfluous,  and  that  instrument  will  not  remove  the 
disability.  That  treaty  guaranteed  rights  then  in  existence,  but 
conferred  no  capacity  to  acquire  any  in  future.  The  plaintiff, 
also,  must  recover  upon  the  strength  of  his  title,  as  it  appears  to 
the  court;  but  the  demise  laid  in  the  declaration  is  anterior,  in 
point  of  date,  to  the  treaty  which  has  been  referred  to  as  giving 
it  a  sanction.  That  instrument  cannot,  also,  have  a  retroactive 
operation,  and  give  validity  to  measures  prior,  in  point  of  time, 
and  void  when  performed. 

The  act  of  the  legislature  of  1794,  is  also  subsequent  to  the 
demise,  and  cannot  be  construed  to  legalize  previous  acts.  There 
are  no  retrospective  words  in  it  which  can  affect  a  title  upon 
which  an  action  was  then  depending.  Independent,  however,  of 
this  objection,  which  is  wholly  unanswerable,  that  statute  can  be 
made  to  apply  to  this  case  only  by  attaching  a  signification  to 
the  word  purchase  which  the  legislature  never  had  in  contem- 
plation, and  which  could  exist  only  in  the  mind  of  a  technical 
lawyer.  The  object  of  the  law  was  to  prevent  those  who  had 
paid  a  valuable  consideration  for  land  from  losing  it:  the  legis- 
lature had  no  idea  of  the  technical  distinction  between  purchase 
and  inheritance,  and  the  broad  signification  which  lawyers  attach 
to  the  former  word.  In  the  construction  of  statutes,  the  intent 
of  the  legislature  is  principally  to  be  kept  in  view,  and  when 
the  statute  is  derogatory  of  the  common  law,  its  language  ought 
not,  unless  in  a  plain  case,  to  be  extended  beyond  the  ordinary 
import  of  the  words. 
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KINSEY  C.  J.  This  case  comes  before  the  court  on  a  motion 
for  a  nonsuit  on  a  case  stated,  and  the  question  reserved  at  the 
trial. 

[His  honour  here  detailed  the  circumstances,  which  have  been 
before  stated.] 

If  I  have  formed  a  correct  idea  of  the  questions  that  are  really 
involved  in  this  statement  of  the  facts,  a  much  wider  field  has 
been  taken  in  the  argument  than  was  required.  But  as  the  points 
which  have  been  examined  by  the  counsel  are,  in  themselves, 
highly  important,  and  entitled  to  our  serious  consideration,  the 
court  have  deemed  it  advisable  to  express  upon  them  the  opin- 
ion they  have  formed,  that  the  questions  may  be  considered  as 
settled  by  a  solemn  adjudication,  after  a  most  elaborate  and 
ingenious  argument. 

It  has  been  contended,  by  the  counsel  for  the  plaintiff,  that 
the  independency  of  the  United  States  was  inchoate  and  incom- 
plete, until  recognized  by  the  treaty  of  peace,  and  acknowledged 
by  Great  Britain.  This  question  has  been  argued  with  much 
ingenuity,  and  the  opinion  which  the  court  has  formed  recpg- 
nizes,  to  a  certain  extent,  the  weight  of  the  arguments  which 
have  been  urged  on  each  side. 

To  establish  the  doctrine  for  which  the  plaintiff  contends, 
reference  has  been  made  to  some  of  the  writers  upon  national 
law.  Puffend.  1.  7,  c.  7,  sec.  5.  Grot.  I.  2,  c.  9,  sec.  10.  Vattel  b.  1, 
c.  17,  p.  878.  The  opinions  of  public  jurists  can  have  but  a 
remote  bearing  upon  a  question  which  is  to  be  governed  wholly 
by  our  own  municipal  laws;  and  however  great  may  be  the 
respect  due  to  them,  within  the  sphere  to  which  they  intended 
to  confine  themselves,  they  cannot  be  regarded  as  authori- 
tative in  our  courts.  Puffendorf  seems  to  think,  that  when  a 
people  are  driven  by  oppression  to  have  recourse  to  arms  to 
protect  their  rights,  and  to  remove  themselves  from  under  the 
tyranny  of  a  master  who  has  violated  their  immunities,  they  do 
not  require  any  recognition  of  their  claims  to  give  them  a  title 
to  liberty.  This  is  also  the  idea  of  Vattel,  whoso  authority  is, 
perhaps,  entitled  to  even  more  weight.  This  doctrine  is  only 
applicable  when  the  attempt  is  bottomed  on  justice,  and  the 
resistance  to  power  is  sanctioned  by  abstract  right. 
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General  expressions,  of  this  description,  cannot  answer  any 
valuable  purpose,  or  be  referred  to  as  conferring  a  sanction  upon 
any  doctrine.  The  question  still  remains  untouched,  whether 
the  attempt  is,  or  is  not  a  legal  one?  Those  who  make  it  will 
always  consider  it  as  authorized  5  those  whose  authority .  is 
opposed  will  always  pronounce  it  as  rebellious;  and  with  regard 
to  third  parties,  who  may  be  supposed  impartial,  the  right  will 
ever  depend  upon  the  result  of  the  contest.  Success  will  lega- 
lize any  rebellion  or  any  tyranny. 

Still,  however,  without  referring  to  difficulties  of  this  kind,  the 
language  that  has  been  cited  does  not  touch  the  question  which 
this  case  involves.  Nothing  is  said  with  regard  to  the  fate  of 
former  rights  existing  in  the  individual  members  of  the  com- 
munities thus  separated :  it  is  not  said  how  the  separation, 
•whenever  complete,  is  to  affect  private  rights. 

That  the  state  of  New  Jersey  was  wholly  absolved  from  the 
authority  of  the  British  government  antecedent  to,  and  indepen- 
dent of  any  recognition  of  it  by  Great  Britain,  so  far  as  regards 
the  power  and  the  right  of  self-government,  cannot  admit  of  a 
question  in  a  court  of  this  state,  where  all  authority,  of  every 
description,  is  derived  from,  and  continues  to  be  exercised  under 
a  constitution,  established  by  the  people,  not  only  prior  to  the 
treaty  of  peace,  but  even  antecedent  to  the  congressional  decla- 
ration of  independence. 

The  principle  upon  which  we  professed  to  act,  and  rtally  did 
act,  was,  that  whenever  a  prince  neglects  or  abandons  his  duty 
as  the  protector  and  guardian  of  his  subjects — whenever  ho 
endeavours,  by  the  terror  of  his  power,  the  weight  of  his  authority,  • 
or  the  force  of  arms,  to  compel  them  to  a  surrender  of  their  essen- 
tial privileges,  instead  of  protecting  them  in  the  exercise  of  their 
immunities,  a  people  have  a  right,  by  their  own  strength,  to 
protect  these  rights,  and  to  adopt  every  measure  which  may  be 
necessary  to  effect  this  purpose.  This  is  the  fundamental  prin- 
ciple of  American  law ;  it  lays  at  the  foundation  of  our  govern- 
ment; it  is  the  corner-stone  of  our  political  existence  and 
sovereignty;  and  on  this  ground  were  our  constitution  and  the 
congressional  declaration  of  independence  founded. 

Prior  to  the  organization  of  our  present  system  of  government, 
all  authority  emanated  from,  and  all  power  was  exercised  under 
the  king  of  England.  Congress  disclaimed  this  authority  by  their 
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declaration  of  independence,  on  July  4,  1776,  and  perceiving 
fhe  absurdity  of  continuing  a  mode  of  government,  after  hav- 
ing disclaimed  the  authority  from  which  it  was  derived,  they 
recommended  to  the  several  states  the  adoption  of  another, 
deriving  its  authority  from  the  people.  This  had  been  done 
in  this  state  previous  to  this  recommendation.  It  appears,  how- 
ever, perfectly  clear  to  me,  that  neither  the  convention  of  New 
Jersey  nor  the  congress  had  any  other  object  in  view  than  the 
establishment  of  an  internal  and  independent  government, 
which  might  claim  and  exercise  the  sovereignty  of  the  people, 
now  called  upon  to  defend  those  rights  of  which  their  king  and 
lawful  protector  had  endeavoured  to  despoil  them.  The  rights 
of  individuals,  or  the  manner  in  which  they  might  be  affected 
by  this  abandonment  of  the  former  government,  or  the  estab- 
lishment of  a  new  one,  did  not  come  under  their  consideration 
or  enter  into  their  views.  The  common  law  of  England  ex- 
tended to  this  country,  and  was  operative  here;  if  that  law  had 
made  provision  for  a  case  of  this  kind,  and  had  prescribed  a  rule 
by  which  the  rights  of  individuals  were  to  be  ascertained  and 
governed,  it  was  wholly  unnecessary  that  any  constitutional 
provision  should  be  made. 

The  question  then  occurs,  does  the  common  law  furnish  us 
with  any  such  rule?  If  it  does,  and  if  the  lessor  of  the  plaintiff 
has  a  right  under  it,  we  cannot  presume  that  our  government,  in 
1776,  intended  to  deprive  British  subjects  of  rights  and  privi- 
leges for  their  adherence  to  a  king,  who,  however  he  may  have 
acted  towards  us,  had  given  them  no  cause  of  offence.  Unless 
there  is  some  plain  and  unequivocal  act  to  shew  that  such  was 
the  intention  of  the  congress  or  state  convention,  it  would  be 
greatly  transcending  our  legitimate  functions  to  declare,  that  the 
effect  of  their  acts  was  to  abrogate  a  previously  existing  law. 
The  constitution  of  this  state  acknowledges  and  confirms  the 
authority  of  the  common  law,  and  whether  this  was  or  was  not 
necessary  to  give  it  validity  under  this  new  government,*  it,  at 
least  shews  that  no  intention  to  abolish  it  was  entertained. 

Every  writer  on  the  common  law  states  two  circumstances, 
which  must  concur,  in  order  to  make  a  man  an  alien  in  Eng- 

*  In  the  case  of  Livingston  v.  Jefferson,  (4  Hall's  Amer.  Law  Jour.  78,  86) 
Marshall  C.  J.  expressed  an  opinion,  that  the  common  law  would  have  been  in 
force  independent  of  any  constitutional  or  legislative  adoption. 
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land  : — 1.  He  must  be  born  out  of  the  allegiance  of  the  crown. 
2.  He  must  be  born  of  parents  who  are  not  entitled  to  the  privi* 
leges  of  natural  born  subjects.  1  Bac.  Abr.  125,  &c.  This  is  de- 
clared to  be  the  law  in  the  statute  25  Ed.  3,  st.  2.  Neither  of 
these  descriptions  apply  to  the  lessor  of  the  plaintiff.  At  the 
time  of  his  birth  he  was  as  capable  of  taking  lands  in  New  Jer- 
sey, either  by  descent  or  purchase,  as  any  one  born  within  our 
own  limits.  If  he  was  at  one  time  capable  of  taking  this  estate, 
the  next  question  is,  have  any  circumstances  since  occurred 
depriving  him  of  this  capacity? 

Calvin's  case,  which  received  the  solemn  decision  of  all  the- 
judges,  is  the  leading  case  upon  this  subject.  One  of  the  reso- 
lutions there  was,  (7  Co.  54)  that  "  if  the  kingdom  should,  by 
descent,  be  divided  and  governed  by  different  kings,  yet  all  those 
that  were  born  under  one  natural  obedience,  while  the  realms 
were  united  under  one  sovereign,  should  remain  natural  born 
subjects,  and  no  aliens."  It  has  been  attempted  to  shew  that 
this  law  was  inapplicable  to  the  present  case,  because  here  the 
division  was  effected  by  arms,  there  by  descent.  To  this  it  might 
be  sufficient  to  reply,  that  our  separation  was,  in  fact,  effected 
by  force,  but  the  right  to  separate  was  given  us  by  law ;  the 
compact  and  the  ties  of  connexion  were  founded  on  right,  and 
recognized  by  law;  the  violation  of  our  rights,  by  the  king,  dis- 
solved the  compact,  according  to  the  principle  which  has  been 
previously  laid  down.  The  contest  between  our  armies  and  those 
of  England  was  the  means  by  which  we  secured  a  right  that  be- 
longed to  us,  previous  to  our  forcible  maintenance  of  it ;  but  the 
separation  was  legally  made  by  the  non-fulfilment  of  the  duties 
which  the  king  was  bound  to  perform. 

This  answer  may  be  deemed  too  refined  and  metaphysical, 
but  another  is  furnished,  perfectly  conclusive,  by  Lord  Coke. 
He  assigns  reasons  for  the  law  which  has  been  cited,  which 
clearly  shew  the  distinction  to  be  wholly  in  imagination; — "for 
that  naturalization  due  and  vested  by  birthright  cannot,  by  any 
separation  of  the  crowns  afterwards,  be  taken  away;  nor  he  that 
was,  by  judgment  of  law,  a  natural  subject  at  the  time  of  his 
birth,  become  an  alien  by  such  a  matter  ex  post  focto."  These 
reasons  shew  that  the  rule  is  not  to  be  narrowed  down,  in  its 
application  to  cases  where  the  separation  has  occurred  by  a  de- 
scent of  the  crown,  but  that  it  applies  to  every  imaginable  case 
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of  separation,  from  whatever  causes  it  may  have  originated,  or 
in  whatever  manner  it  may  have  been  accomplished. 

Nor  did  this  opinion  originate,  as  appears  to  be  supposed,  in 
any  slavish  subserviency  to  the  monarch  of  the  day.  The  doc- 
trine had  been  laid  down  at  a  much  earlier  period  by  Bracton, 
and  had  become  firmly  incorporated  into  the  law  of  the  realm. 
It  has  been  sanctioned  by  other  cases,  and  it  is  founded  in 
reason  and  good  sense;  and  so  far  as  it  applies  to  the  circum- 
stances of  the  case  under  consideration,  it  cannot  be  contra- 
dicted without  setting  at  defiance  well  established  principles  of 
law,  and  violating  the  plainest  dictates  of  reason  and  of  justice. 
With  the  exception  of  a  single  doctrine,  originating  as  much  in 
religious  intolerance  and  bigotted  ignorance  as  in  political  syco- 
phancy, and  which  proscribed  infidels  as  perpetual  enemies, 
outlawed  from  the  rights  and  obligations  of  humanity.  Calvin's 
case  has  been  considered  as  establishing  legal  principles,  which 
have  been  uniformly  recognized  and  approved  of  whenever 
occasion  offered.* 

So  far  as  respects  the  question  now  under  discussion,  it  has. 
received  the  assent  of  the  judges,  in  the  case  of  Apthorp  \. 
Backus,  which  has  been  cited  from  Kirby,  who  say,  that  "it, 
would  be  against  right,  that  a  division  of  a  state  or  kingdom, 
should  work  a  forfeiture  of  property  previously  acquired  under 
its  laws."  This  sentiment  needs  but  to  be  expressed  to  receive 
the  acquiescence  of  all.  The  obvious  inference  from  this  doc- 
trine is,  that  if  a  British  subject,  born  antecedent  to  the  decla- 
ration of  independence,  while  America  and  England  were  under 
the  authority  of  the  same  government,  and  owed  allegiance  to 
one  monarch,  was  considered  as  a  natural  born  subject  <»f  that 
crown,  and  entitled,  in  every  part  of  his  dominions,  to  the  rights 
and  immunities  which  belong  to  that  character,  nothing  has 
occurred  subsequent  to  that  period,  which  can  deprive  him  of 
these  privileges.  Is  there  any  statute  law  or  adjudged  case  which 
shews  him  to  have  forfeited,  or  in  any  manner  lost  them  ?  Lord 
Coke,  and  all  the  judges  in  Calvin's  case  say,  that  he  cannot  be 
deprived  of  them  by  any  matter  ex  post  facto. 

If  any  stronger  authority  is  required  to  establish  this  doctrine, 
it  is  furnished  by  the  act  of  the  legislature  of  New  Jersey,  of  the 

*See  4  Cranch  210,  and  the  authorities  there  cited. 
VOL.  II.  W 
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29th  December,  1781.  This  statute,  passed  more  than  five  years 
subsequent  to  the  declaration  of  independence,  recognizes  the 
fact,  that  lands  were  at  that  time  legally  owned  by  British  sub- 
jects, which  had  never  been  confiscated,  or  transferred  to  the 
state. 

A  question  may  here  be  raised,  which  has  been  ingeniously 
argued  by  the  counsel,  viz.  from  what  period  are  British  sub- 
jects to  be  considered  as  aliens  in  these  states?  It  is  not,  per- 
haps, necessary  to  give  any  decisive  answer  to  this  question  at 
present.  Woodeson  has  been  cited  in  the  argument,  but  his  lan- 
guage is  indefinite,  and  not  perfectly  free  from  ambiguity:  he 
says,  from  the  cession  or  treaty  in  1783  "  the  revolted  Ameri- 
cans become  aliens,  in  respect  to  their  future  concerns  with  Eng- 
land." If  by  the  expression,  "  future  concerns,"  he  means  the 
capacity  to  make  future  acquisitions,  and  by  the  "revolted 
Americans,"  those  who  were  born  previous  to  the  commence- 
ment of  the  revolutionary  struggle,  his  opinion  is  not  law;  it  is 
unwarranted  by  any  precedent,  and  is  directly  contradictory  to 
the  opinions  of  lawyers  of  far  more  weight  of  character  and 
authority  than  can  possibly  be  attached  to  that  gentleman.  At 
the  same  time,  I  am  unable,  satisfactorily  to  my  own  mind,  to. 
fix  upon  any  period  at  which  the  separation  can  be  said  to  be 
completed,  except  that  of  the  date  of  the  treaty  of  peace.  It 
was  at  that  time,  and  by  that  measure,  that  the  struggle  for 
our  liberties  was  terminated ;  that  we  became,  to  all  essential 
purposes,  distinct  nations.  Before  that  event  the  question  wa8 
in  suspense,  the  right  was  claimed  and  denied  ;  the  enemy  had 
possession  of  some  districts  of  our  country,  and  of  some  of  our 
principal  cities,  from  which  we  were  utterly  unable  to  expel 
them.  The  event  rested  upon  our  success,  and  until  that  success 
became  certain,  until  the  contest  was  for  ever  terminated  by  the 
treaty,  our  independency  was  questionable:  there  was  no  tri- 
bunal to  determine  the  question  but  God,  and  the  appeal  had 
been  made  to  him  by  arms. 

The  acceptance,  by  our  government,  of  the  cession  and 
acknowledgment  of  the  British  crown  in  the  provisional  treaty, 
much  more  the  making  that  acknowledgment  a  preliminary,  and 
the  refusal  to  treat  until  that  was  settled,  corroborate  the  doc- 
trines that  have  been  stated,  and  shew  how  important  a  circum- 
stance this  was  in  the  eye  of  both  governments,  and  how  essen- 
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tial  to  make  the  separation  complete.  The  word  independency 
is  a  term  of  vague  and  indefinite  signification.  We  created  a 
government  deriving  its  authority  wholly  from  the  people;  we 
overturned  that  which  emanated  from  the  king;  we  raised 
armies ;  and  contended  with  the  troops  sent  by  him  to  conquer 
us;  so  far  we  were,  in  fact,  beyond  his  control,  and  independent 
of  his  authority.  For  all  the  essential  acts  of  government,  this 
independency  was  complete  from  1776,*  or  else  we  were  rebels; 
there  can  be  no  other  alternative,  and  there  can  be  no  difficulty 
in  determining  between  the  two  to  which  we  are  confined.  There 
is,  however,  no  motive  of  policy,  no  argument  furnished  by  rea- 
son, to  induce  us  to  determine  that. this  complete  separation  or 
independency,  which  the  treaty  consummated,  ought  to  refer 
back  to  1776,  in  order  to  forfeit  rights  which  had  been  acquired 
under  the  faith  of  the  law.  Such  a  construction  would  be 
equally  unjust  and  unreasonable. 

In  some  cases,  however,  the  act  of  a  government  is  considered 
the  act  of  every  individual  in  the  nation,  who  are  supposed  either 
actually  or  virtually  to  recognize  as  their  own,  every  measure 
adopted  by  the  rulers  to  whom  their  constitution  of  government 
has  delegated  all  political  power. 

It  would,  we  think,  be  extending  this  doctrine  to  an  unpre- 
cedented and  unreasonable  length,  to  consider  it  as  creating  an 
offence  in  every  individual  of  the  nation,  so  as  to  incur  the  for- 
feiture of  rights  which  were  previously  vested  in  him  by  law. 
Still  more  unreasonable,  and  still  more  unjust  would  it  be,  to 
consider  the  present  lessor,  an  Irishman,  as  by  any  fiction  or  in 
any  manner  concurring  in,  and  answerable  for  the  acts  of  the 
Britinh  nation.  Ireland  is  considered  as  a  conquered  countr}T. 
1  SI.  Com.  100.  The  British  parliament  claimed  an  equal  right 
to  make  laws  for  them  and  for  us.  "Wo  disclaimed  the  right, 
took  up  arms  to  defend  our  liberties,  and  finally  succeeded  in 
throwing  off  altogether  the  yoke  of  British  supremacy  .f  America 
and  Ireland  were  equalty  under  English  dominion,  and  with  the 
same  colour  and  show  of  reason,  might  it  have  been  contended, 

*The  treaty  of  peace  contains  a  recognition  of  our  independence,  not  a  grant 
of  it.  4  Cranch  212.  3  Dall.  255.  1  Munf.  617. 

fTlie  statute  23  Oeo.  3,  o.  28,  expressly  declared,  that,  in  all  cases  whatever, 
the  people  of  Ireland  should  be  bound  only  by  laws  enacted  by  his  mnjesty  and 
the  parliament  of  that  kingdom  :  since  that  period,  however,  the  two  countries 
have  been  incorporated  by  the  union. 
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that  every  American  has  concurred  in  the  acts  of  parliament 
imposing  unlawful  taxes  upon  us,  as  that  the  inhabitants  of 
Ireland  assented  to  the  measures  of  the  British  crown,  or  should 
be  answerable  for  them.  The  British  king  and  parliament  acted 
unjustly,  in  violating  our  rights,  but  it  -would  be  infinitely  more 
indefensible  for  us  to  deprive  the  inhabitants  of  Ireland  of  their 
rights  in  consequence  of  these  measures,  by  persons  over  whom 
they  had  no  actual  or  virtual  control. 

Another  point  has  been  argued,  that  whether  the  disability  of 
the  plaintiff  to  take  the  benefit  of  this  devise  was  created  by  the 
treaty  of  peace,  or  by  the  declaration  of  independence,  is  imma- 
terial, provided  the  rights  conveyed  by  that  devise  did  not  vest 
in  him  previous  to  the  treaty  of  peace,  It  has  therefore  been 
urged,  on  behalf  of  the  defendant,  that,  by  the  words  of  the  will, 
BO  estate  could  vest  in  the  lessor  previously  to  his  arrival  in  this 
country,  and  proving  himself  to  be  the  person  entitled  to  the 
benefit  of  the  devise.  This  has  been  argued  at  the  bar  with 
much  ingenuity,  and  the  point  has  been  laboured  as  if  it  were 
in  reality  the  important  question  in  the  case. 

1.  It  appears  clearly  to  have  been  the  design  of  the  testator, 
that  in  case  his  son  returned,  he  should  receive  the  whole  of  his 
real  and  personal  estate,  with  the  exception  of  £700,  which  he 
bequeathed,  at  all  events,  as  a  legacy  to  his  grand-daughter. 

2.  It  is  equally  evident,  that  the  testator  looked  forward  to  no 
event  or  combination  of  circumstances,  which  should  entitle  the 
grand-daughter  to  the  estate  in  controversy.   If  the  son  returned, 
she  was  to  have  £700;  if  he  did  not,  some  other  property  in 
addition. 

This  may  therefore  be  considered  as  the  general  intent  of  the 
testator,  and  the  will  as  merely  the  language  or  mode  in  which 
this  intent  was  to  be  expressed ;  and  all  courts  are  bound  to 
keep  this  general  design  in  view,  to  construe  the  langnage  of  the 
will  in  reference  to  it,  and  to  effectuate  it  in  preference  to  any 
particular  intent  with  which  it  may  happen  to  be  inconsistent. 
.  It  has  been  argued,  that  the  coming  over  to  America,  and 
making  himself  appear  the  eldest  son  of  Matthew,  were  condi- 
tions precedent,  to  be  performed  by  the  lessor  before  any  estate 
or  interest  whatever  in  the  premises  could  vest  in  him.  We 
entertain  an  opinion  directly  opposite  to  this.  Consideration  has 
eatisfied  us  that  the  words  are  altogether  idle  and  nugatory,  and 


NOVEMBER  TERM,  1799.  341 

Den  v.  Brown. 

of  too  insignificant  an  import  to  create  a  condition.  In  what 
manner,  and  at  what  time,  could  a  condition  of  this  kind  be  per- 
formed ?  The  son  was  absent,  the  executor  who  had  the  care 
of  the  estate  was  satisfied,  and  surrendered  the  possession :  if, 
therefore,  th'is  was  a  precedent  condition,  it  appears  to  me  to 
have  been  fully  complied  with. 

My  own  opinion  is,  that  if  this  is  to  be  considered,  in  any 
respects,  as  a  condition,  it  must  operate  rather  as  a  condition, 
subsequent  than  precedent :  the  estate  vests  in  the  lessor  of  the 
plaintiff  immediately,  by  the  demise  of  the  testator,  and  the  right 
continues  until,  by  the  return  of  the  son,  it  becomes  divested. 
This  appears  manifestly  to  have  been  the  intent  of  the  testator; 
and  if  the  words  employed  can  have  any  legal  operation,  this 
intent  must  govern  in  the  construction  of  the  will. 

This  is,  however,  a  mere  matter  of  speculation.  In  the  eye 
of  the  law,  an  intention  of  this  kind  is  altogether  nugatory.  So 
far  as  respects  the  coming  over  to  this  country,  there  is  nothing 
in  the  will  which  points  to  such  an  event:  with  regard  to  his 
proving  himself  the  person  to  whom  the  devise  is  made,  the 
language  is  insignificant  and  useless.  No  one  can  ever  take  the 
benefit  of  a  will  without  proving  that  he  is  the  person  entitled. 
to  it;  the  law  requires  such  proof  invariably,  and  as  verba  quce 
tacite  insunt  nihil  operantur,  these  being  clearly  implied  in  every 
devise,  are  not  to  control  and  defeat  the  intention  of  the  devisor. 

In  the  case  of  Pigg  v.  Caldwell  and  Edwards,  Finch's  Hep. 
278;  8  Vin.  Abr.  332,  one  seized  of  lands,  part  of  which  were 
copyhold  and  part  freehold,  the  former  of  which  were  under 
mortgage,  devised  all  her  lands,  together  with  all  her  personal 
estate,  to  one  Edwards,  for  seven  years,  on  condition,  within  that 
time  to  pay  her  debts.  She  then  gave  the  inheritance  of  the 
freehold  lands  to  the  complainant,  ho  proving  himself  to  bo  the 
son  of  her  son  Thomas  Pigg:  after  his  decease,  without  issue, 
she  devised  the  fee  to  Edwards.  Edwards  entered,  and  proved 
the  will,  but  never  paid  the  debts.  The  grandson  exhibited  his 
bill,  praying  for  a  discovery  of  the  debts  and  of  the  real  and 
personal  estate  of  the  grandmother;  and  lastly,  that  the  debts  in 
general  might  be  paid,  and  the  mortgage  in  particular,  alleging, 
that  otherwise  ho  was  likely  to  lose  the  estate ;  that,  as  an  infant, 
he  required  funds  for  his  maintenance.  The  chancellor  decreed 
accordingly,  without  even  an  averment  in  the  bill  that  the  com- 
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plainant  was  the  son  of  Thomas  Pigg,  or  that  he  had  ever  proved 
himself  to  be  so.  The  words  requiring  this  proof  are  repeated 
three  or  four  times  in  the  will,  and  indeed  the  idea  is  never  lost 
sight  of  when  any  interest  is  given  to  her  supposed  grandchild, 
of  whose  title  to  that  character  she  appears  to  entertain  some 
doubts. 

This  case  satisfies  me  that  words  of  this  description  cannot 
be  construed  as  creating  a  condition  by  which  the  devise  may 
possibly  be  defeated :  they  are  nugatory  and  senseless. 

The  nephew  therefore,  in  this  case,  took  a  present  vested  in- 
terest under  the  will.  His  estate  could  not  be  a  remainder, 
because  the  whole  was  given  to  the  son,  if  he  returned,  and 
nothing  if  he  did  not.  If  any  interest  vested  in  the  son  it  must 
have  been  a  fee,  for  no  other  estate  is  spoken  of;  and  if  a  fee, 
no  remainder  could  have  been  limited  to  take  effect  afterwards. 

But  cases  innumerable  may  be  cited,  to  prove  that  the  inter- 
est of  the  lessor  was  vested.  Where  the  testator  devised  to  A. 
and  his  heirs,  and  if  he  die  before  twenty-one,  then  to  B.  and 
his  heirs.  A.  died  before  twenty-one,  but  B.  died  before  him ; 
the  question  was,  whether  B's.  heirs  should  take?  and  the  court 
held  clearly,  that  though  B.  died  in  the  life  of  A.  yet  his  heirs 
might  well  take  under  the  executory  devise,  for  that  such 
a  devise  is  not  to  be  considered  as  a  mere  possibility,  but  as  an 
interest  vested,  though  not  in  possession,  and  consequently  trans- 
missible. Gurnet  v.  Wood,  2  Eq.  Ca.  Ab.  342,^.  21.  8  Vin.  Ab. 
112,pl.3S. 

The  case  of  Selwin  v.  Selwin,  decided  by  Lord  Mansfield,  and 
that  of  Moor  et  Rex  v.  Hawkins,  by  Lord  Northington,  in  Chan- 
cery, cited  in  Roe  v.  Jones,  (1  H.  Bl.  30)  shew  that  the  law  so 
far  regards  a  mere  possibility  as  to  consider  it  as  devisable  and 
descendible.  If  so,  there  must  be  a  vested  interest,  though 
whether  it  will  ever  be  vested  in  possession  is  uncertain. 

Under  this  view  of  the  case,  it  is  perfectly  immaterial  whether 
the  treaty  of  peace  did  or  did  not  render  the  lessor  so  far  an 
alien  as  to  be  incapable  of  taking  real  estate  in  this  country  for 
his  own  benefit ;  the  right  had  vested  in  him  previously,  and  there 
is  no  question  but  that,  being  an  existing  and  vested  right,  it  is 
secured  by  that  instrument. 

Another  difficulty  still  occurs,  and  presents  a  further  barrier 
to  the  plaintiff's  recovery  in  the  present  action.  It  has  been 
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urged,  that  even  if  the  right  to  the  property  is  vested  in  him, 
still,  being  an  alien  at  this  time,  he  is  incapacitated  from  suing 
in  our  courts  in  a  real  action.  Even  in  England,  and  under  the 
ordinary  circumstances  in  which  aliens  are  placed,  the  doctrine 
does  not  extend  to  this  extreme.  In  the  case  of  Fowler  v.  Down, 
(1  Bos.  &  Pull.  44,  48)  Heath  «/.,  in  delivering  his  opinion,  con- 
siders the  situation  of  the  plaintiff  as  similar  to  that  of  an  "alien, 
•who  may  purchase  lands,  and  maintain  an  action  for  them,  unless 
the  crown  interposes."  The  illustration  is  cited  as  accurate  by 
Grose  J.,  (7  Term  Hep.  394)  in  the  case  of  Webb  v.Fox.  Except 
so  far  as  respects  the  king,  the  title  of  an  alien  is  good  against 
the  whole  world :  but  the  king  has  no  right  to  the  land  until 
office  foifnd.  If  this  objection  might  be  interposed  by  any  one 
to  prevent  a  recovery  of  legal  rights,  it  would,  in  ordinary  cases, 
be,  to  use  the  language  of  Lord  Kenyon,  (7  Term  Rep.  393)  "  an 
invitation  to  all  the  world  to  scramble  for  them."  Situated  as 
the  plaintiff  in  this  case  is,  the  provisions  of  the  treaty,  guaran- 
teeing his  rights,  would  be  a  mere  mockery;  for  nothing  can  be 
imagined  more  preposterous  than  to  secure  rights,  and  yet  say, 
that  the  owner  shall  not  recover  them  when  withheld :  to  ac- 
knowledge their  validity,  but  refuse  to  give  them  efficacy. 

On  the  whole  case,  then,  wo  think  that  the  devise  to  the  son 
of  Matthew  carried  a  vested  interest;  that  the  lessor  was  not 
subject  to  the  disabilities  of  alienage  at  the  time  of  the  death  of 
testator;  that  his  rights  were  secured  to  him  by  the  conventions 
between  the  two  governments,  and  that  be  is  not  disabled  to 
prosecute  these  rights  on  the  ground  of  being  an  alien.  The 
opinion  of  the  court,  therefore,  is,  that  the  motion  for  a  non- 
suit be  overruled,  and  judgment  entered  on  the  verdict,  for  the 
plaintiff. 

Judgment  for  the  plaintiff.* 

*  See  the  opinion  of  Roane  J.  in  Reed  v.  Reed,  1  Munf.  611,  Appendix,  and 
the  case  of  Hunter  v.  Fairfax's  devisee,  1  Munf.  218.  Also  7  Cranch  603,  where 
it  is  decided,  that  an  alien  may  take  lauds,  by  purchase,  in  Virginia,  and  hold 
the  same  until  office  found.  See,  also,  same  point,  3  Wheat.  Rep.  14,  note.  Ib. 
589.  Ib.  4GO. 
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EARLE  against  VANBUREN. 

ON   CEKTIORARI. 

"Where  the  justice  administers  to  the  jury  the  form  of  oath  usually  adminis- 
tered in  courts  of  justice,  it  is  sufficient,  though  he  has  not  pursued  the  precise 
form  prescribed  by  the  statute  for  juries  in  justices'  courts. 

In  an  action  of  trover,  where  an  actual  conversion  is  proved,  there  is  no 
necessity  to  prove  an  actual  demand  and  reiusal. 

Vanarsdale  took  two  exceptions  to  the  judgment — 1.  The  jus- 
tice administered  an  improper  form  of  oath  to  the  jurors. 

2.  He  refused  to  grant  a  nonsuit,  •which  was  applied  for,  on 
the  ground,  that  this  being  an  action  of  trover,  the  plaintiff  could 
not  support  an  action  without  proof  of  a  demand  and  refusal. 

PER  CTJRIAM.  By  the  act  of  assembly  of  March  15, 1798,  (Pat.  317. 
Griffith's  Treatise,  2nd  edition,  111)  constituting  the  courts  for  the 
trial  of  small  causes,  tribunals  are  erected,  differing  in  some  essen- 
tial respects,  both  in  their  organization  and  form  of  proceedings, 
from  the  ordinary  courts  of  common  law.  By  the  22d  sectiou 
of  this  act,  the  justice  is  directed  to  administer  an  oath  to  the 
jurors  summoned  before  him,  the  form  of  which  is  prescribed, 
differing  in  no  essential  matter  from  the  form  of  oath  usually 
taken  by  jurors  in  other  courts.  The  only  variance  is,  that  the 
former  is  stated  to  be  taken  "in  the  presence  of  Almighty  God." 
The  object  of  the  legislature  is,  to  require  the  jurors  to  be  sworn 
to  the  due  administration  of  justice,  and  in  a  legal  and  binding 
form;  the  precise  words  set  forth  are  merely  formal  and  direc- 
tory. The  end  to  be  attained  is  the  security  of  the  suitors,  which 
is  not  necessarily  connected  with  any  set  form  of  oath.  We  con- 
sider the  direction  as  substantially  complied  with. 

On  the  other  point  the  case  is,  if  possible,  clearer.  A  demand 
and  refusal,  in  an  action  of  trover,  are  the  circumstances  usually 
proved,  from  which  the  jury  are  directed  to  infer  a  conversion : 
they  are  only  evidence  of  this  fact.  If  an  actual  conversion  is 
proved,  however,  the  case  is  still  stronger;*  it  is  no  longer  a  mat- 
ter of  legal  inference,  but  an  actual  fact.  The  judgment  is  un- 
objectionable, either  in  form  or  substance,  and  must  be 

Affirmed. 

*  A  tortious  taking  is,  in  itself,  a  conversion,  and  no  subsequent  demand  is 
necessary  in  order  to  maintain  an  action  of  trover.  1  Sid.  264,  Bruen  v.  Roe, 
and  15  John.  431,  Farrington  v.  Payne,  2  Phil.  Evi.  118.  See  further,  as  to 
what  is  a  conversion,  6  £ac.  Abr  title  Trover,  let.  £.  2  Phil.  Evi.  118,  note. 
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CRAVEN,  executor  of  CRAVEN,  against  SHAIRD. 

ON    CERTIORARI. 

Plaintiff's  book  is  evidence  of  money  lent,  as  part  of  the  items  of  the  account, 
but  not  conclusive. 

The  exception  taken  to  the  judgment  below  was,  that  the 
justice  permitted  the  plaintiff  to  prove,  by  his  day-book,  the 
various  items  of  his  account,  the  principal  of  which  was  one  for 
money  lent. 

Leake,  in  support  of  the  judgment. — As  to  the  other  items  in 
the  account,  there  was  no  controversy,  and  there  is  no  ground 
of  objection  to  the  evidence  by  which  it  was  supported.  The 
single  question  therefore  is,  whether  an  account  composed  of 
different  items  can  be  legally  proved  by  the  plaintiff's  book,  so 
as  to  charge  the  defendant  with  money  lent?  It  is  not  con- 
tended, that  testimony  of  this  kind  is  conclusive,  or  entirely  free 
from  objection,  but  that  when  transactions  are  proved  to  have 
taken  place  between  the  parties  in  the  way  of  business,  the  par- 
ties are  in  the  habit  of  entering  every  item  in  the  book,  and  not 
being  aware  that  different  kinds  of  testimony  will  be  required 
to  prove  that  goods  were  purchased,  work  performed,  or  money 
lent,  they  enter  them  all  in  the  same  manner.  There  does  not 
appear  any  particular  ground  upon  which  evidence  of  this  kind 
can  be  objected  to  in  this  instance. 

The  general  rule  of  law  relating  to  this  description  of  evidence 
is  laid  down  in  3  BL  Com.  388,  369,  but  no  exception  of  this  kind 
is  pointed  out  or  alluded  to.  Nor  is  any  stated  in  Trials  per 
Pais  455,  456,  457,  where  the  decisions  are  collected,  or  in  Bull. 
N.  P.  305. 

It  is  well  known  to  be  the  uniform  custom  in  this  state,  to 
admit  this  species  of  evidence,  and  no  distinction  of  the  kind 
now  taken  was  ever  before  urged. 

In  Pitman  v.  Maddox,  (Salk.  690)  Holt  said,  that  the  proof  of 
the  hand-writing  of  a  deceased  servant,  by  whom  the  entries 
were  made,  was  as  good  as  the  proof  of  a  witness'  hand  to  an 
obligation :  and  the  same  evidence  was  admitted,  as  equally 
effective,  in  Price  v.  Torrington,  (Salk.  285). 

BOUDINOT  J.  A  man's  own  books  are  not  evidence  of  money 
lent,  not  being  in  the  usual  course  of  business. 
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KIRKPATRICK  J.  The  rule  is,  that  shop-books  are  evidence 
in  the  course  of  business.,  but  not  of  money  lent. 

KINSEY  C.  J.  "When  a  book  contains  various  charges,  though 
some  of  the  items  are  for  money  lent,  it  is  usual  to  suffer  it  to 
go  to  the  jury.  In  this  case  we  are  somewhat  in  the  dark,  for 
want  of  a  transcript  of  the  account,  which  has  not  been  trans- 
mitted by  the  justice.  You  may  take  a  rule  to  have  it  brought  up. 

On  a  subsequent  day,  the  transcript  having  been  produced, 
judgment  was  affirmed  una  voce. 

Judgment  affirmed.* 

t 

LIMITED  IN  Carman  v.  Dunham's  Ad.,  6  Hal.  192. 
OVEBEULED  IH  Inslee  v.  Pratt,  Ex.,  3  Zab.  461. 


EANDOLPH  against  SIMPSON. 

OH  CEETIOBABI. 

The  husband,  after  the  death  of  wife,  is  not  answerable  for  debts  incurred  by 
her  dum  sola,  and  not  recovered  against  him  during  her  lifetime. 

The  exception  taken  to  the  judgment  in  this  case,  was,  that 
part  of  the  account  of. the  plaintiff  below  was  for  articles  fur- 
nished to  the  children  of  Randolph's  deceased  wife,  by  a  former 
husband. 

PER  CURIAM.  The  husband  is  not  liable  for  debts  contracted 
by  his  wife  dum  sola,  and  not  recovered  against  him  during  her 
lifetime.f 

Judgment  reversed. 

*See  the  American  cases  on  the  subject  of  the  admission  of  the  party's  books 
in  evidence,  collected.  2  Bac.  Abr.  636,  Wilson's  edit,  and  in  Phil.  Evi.  195  to 
200.  In  Slade  v.  Teasdalc,  2  Say.  172,  the  book  of  the  plaintiff,  who  was  a 
carpenter,  was  admitted  to  prove  the  items  of  his  account  for  work  and  labour ; 
and  evidence  of  the  same  kind  is  constantly  received,  without  objection,  in  the 
courts  of  Pennsylvania.  As  to  how  far  a  party's  books  are  evidence  of  money 
lent,  see  Wilson  v.  Wdson,  1  Halsted's  Rep.  95.  Swing  v.  Sparks,  ante  59. 
'  f  See,  in  accordance  with  this  opinion,  P.  Wil.  468.  3  Ib.  409.  2  Dal.  £ep 
257.  1  Esp.  Dig.  122. 
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[FEBRUARY  TERM,  1800.] 


IMLAY  against  ROGERS. 

A  grand  juror  cannot  be  admitted  to  prove,  that  a  witness  who  has  been 
examined,  swore  differently  before  the  grand  jury. 

This  was  an  action  of  trespass  for  burning  a  vessel.  The 
cause  was  tried  at  the  Monmouth  circuit,  in  April,  1799,  before 
his  honour  Mr.  Justice  Kirkpatrick.  This  was  a  motion  for  a 
new  trial,  on  the  ground,  that  his  honour  had  refused  to  admit 

one  of  the  members  of  the  grand  jury  to  prove  that , 

who  had  been  examined  as  a  witness  on  the  trial,  had  sworn 
differently  on  his  examination  before  the  grand  jury,  in  relation 
to  the  same  transaction.  It  was  argued  by  Frelinghuysen  and 
Johnson,  for  a  new  trial,  and  Griffith  against  it. 

KINSEY  C.  J.  and  SMITH  J.  for  granting  a  new  trial. 
KIRKPATRICK  J.  and  BOUDINOT  J.  against  it. 
Bulo  discharged.* 


DEN,  on  the  demise  of  ROSSELL,  againtt  INSLEE. 

No  trial  at  bar  to  be  allowed  in  any  case  where  the  amount  in  controversy, 
on  the  property  in  dispute,  is  not  worth  three  thousand  dollars. 

This  was  a  motion  for  a  trial  at  bar.  It  was  conceded,  that 
the  value  of  the  lands  in  dispute  was  less  than  three  thousand 
dollars,  the  amount  specified  in  the  third  section  of  the  act  of 
June  6th,  1799.  Pat.  393. 

*  In  Fenwick's  cane,  in  parliament,  upon  a  bill  of  attainder,  a  member  of  the 
grand  jury  was  admitted  to  give  an  account  of  the  testimony  upon  which  they 
found  the  indictment.  5  St.  Tr.  72.  In  an  anonymous  rase  before  Foster  J., 
reported  Clayt.  84,  at  York  assizes,  the  judge  would  not  suffer  a  grand  juryman 
to  be  produced  as  a  witness,  to  swear  what  was  given  in  evidence  to  them, 
because  he  is  sworn  not  to  reveal  the  secrets  of  his  companions.  12  Fin.  Abr. 
title  evidence,  H.  1.  And  in  Trials  per  Pais  226,  it  is  said,  that  a  clerk  attend- 
ing upon  a  grand  jury  shall  not  be  compelled  to  be  a  wimp's  to  reveal  that 
•which  was  given  them  in  evidence.  12  Vin.  Abr.  33,  title  Evidence  B,  a.  5. 
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The  plaintiff,  however,  grounded  his  application  upon  certain 
facts,  which  he  considered  as  sufficient  to  entitle  him  to  this 
mode  of  trial. 

For  the  motion. — On  a  former  trial  at  the  Circuit  Court,  a  ver- 
dict passed  for  the  defendant,  because  of  an  outstanding  unex- 
pired  lease.  Since  that  time  the  cause  had  been  three  times 
postponed,  once  because  not  regularly  noticed,  and  twice  because 
his  honour  Judge  Kirkpatrick,  who  presided,  was  challenged  on 
the  ground  of  having  been  concerned  as  counsel  in  the  cause. 
This  tedious  delay,  and  the  prospect  of  a  much  longer  one, 
before  the  case  can  be  heard,  will  render  a  denial  of  this  appli- 
cation tantamount  to  a  denial  of  justice.  We  have  done  all  in 
our  power  to  bring  the  controversy  to  a  termination,  but  without 
success.  The  act  did  not  mean  to  preclude  the  court  from 
ordering  a  trial  at  bar,  when  extraordinary  circumstances  ren- 
dered it  necessary.  The  issue  in  this  case,  also,  was  joined 
previous  to  the  passing  of  the  act,  and  it  ought  not,  therefore, 
to  be  included  in  its  provisions. 

KINSEY  C.  J.  The  thii-d  section  of  the  act  of  June  last  extends 
*ot  only  to  issu'es  hereafter  to  be  joined,  but  embraces  in  its 
very  terms  "  every  issue  which  hath  been  or  shall  be  joined," 
and  it  expressly  directs  the  trial  to  be  had  in  the  proper  county, 
unless  the  Supreme  Court  shall  think  proper  to  order  a  trial  at 
bar.  This  power,  however,  is  expressly  limited  to  actions  in 
which  "  the  property  or  matter  in  dispute  shall  be  of  the  value 
of  three  thousand  dollars."  The  language  of  the  act  is  precise 
and  imperative,  and  we  cannot  allow  a  dispensation  from  its 
provisions  in  any  case. 

Eule  refused. 
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[SEPTEMBER  TERM,  1800.] 


KERB  against  BARKER. 

ON   CEETIOKARI. 

Where  the  plaintiff,  in  an  action  for  selling  spirituous  liquor  by  retail,  does 
not,  in  his  state  of  demand,  specify  the  time  and  place,  when  and  where  the 
pffence  was  committed,  he  cannot  recover. 

KINSEY  C.  J.  This  is  a  case  which  calls  for  tho  attention  of 
the  court.  Harker  sued  Kerr  for  selling  spirituous  liquor  by 
retail,  and  eventually  failed  in  his  action.  He  then  institutes 
another  suit  against  him  for  the  same  offence.  In  the  states  of 
demand  no  time  is  specified,  nor  does  he  mention  what  sum  he 
claims;  though  the  last  one  does  state  that  it  is  for  four  different 
times:  neither  of  them  setting  forth  the  time  when,  nor  the 
place  where  the  offences  were  committed.  This  is  not  such 
notice  to  the  defendant  as  the  law  requires.  He  cannot  come 
prepared  with  proof  to  exculpate  himself,  nor  can  he  defend 
himself  against  a  second  prosecution  for  the  same  offence,  by 
pleading  the  former  action  in  bar.  The  judgment  of  the  justice 
must  be  reversed. 

KIRKPATRICK  J.  and  BOTJDINOT  J.  concurred. 
Judgment  reversed. 


ANANIAS  ELWELL  against  WILLIAM  LESLEY. 

OH  CERTIOEARI. 

A  receipt  is  not  conclusive  against  the  party  giving  it,  but  a  mistake  may 
be  proved  by  parol. 

KINSEY  C.  J.  The  only  reason  assigned,  which  is  supported, 
is,  that  the  verdict  of  the  jury,  and  tho  judgment  of  the  justice 
below,  were  founded  upon  evidence  shewing  a  mistake  in  a 
receipt,  which  it  is  contended  was  not  admissible.  A  receipt  may 
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be  proved,  by  parol,  to  have  been  given  under  a  mistake;  arid 
though,  independent  of  such  testimony,  the  receipt  \$  prima  facie 
evidence  of  a  discharge,  its  operation  may  be  destroyed  in  this 
manner.  Therefore,  by  the  whole  court,  let  the 

Jugment  be  affirmed. 

CITED  IN  Berry  v.  Berry's  Ad.,  2  Harr.  442 


JONES  and  LEE  against  PEMBERTON,  sheriff  of  Sussex. 

An  action  of  debt  for  an  escape  is  a  transitory  action,  and  the  plaintiff  may 
lay  the  venue  in  any  county  he  pleases. 

This  was  an  action  of  debt,  brought  against  the  sheriff  for  an 
escape.  The  venue  was  laid  in  Essex  county,  and,  on  a  motion 
for  the  defendant  to  change  the  venue, 

I.  Williamson,  for  the  iTiotion,  produced  the  affidavit  of  defend- 
ant, which  stated,  that  the  cause  of  action,  if  any,  a-rose  in  the 
county  of  Sussex,  and  not  in  Essex;  that  all.his  witnesses  reside 
in  Sussex,  and,  he  believes,  all  the  witnesses  on  the  part  of  the 
plaintiffs  reside  there  also. 

He  then  contended,  that  the  action  of  debt  for  an  escape  was 
a  local,  and  not  a  transitory  action,  and  that  the  venue  ought  to 
be  laid  in  the  county  where  the  cause  of  action  arose.  2  Lill. 
Abr.  782.  Imp.  C.  B.  270.  1  Com.  Dig.  170,  title  Action  M.  12. 
Sherid.  Pr.  37. 

The  case  of  Bennion  v.  Watson  and  Elwicke,  (Cro.  EL  625) 
shews  a  distinction  to  exist  between  debt  and  case  for  an  escape. 
The  latter  is  founded  on  the  tort  alone;  but  even  in  case,  the 
action  must  be  brought  either  in  the  county  where  the  arrest  was 
made,  or  the  escape  took  place.  This  is  not  the  only  instance 
in  which  an  action  of  debt  is  a  local  action,  even  when  another 
action  which  is  transitory  may  be  brought  for  the  same  cause, 
In  Thrale  v.  Cornwall,  (1  Wils.  165)  the  same  distinction  is  taken 
between  debt  and  covenant  for  rent,  the  former  being  held  to  be 
local,  the  latter  transitory.  1  Bac.  Abr.  56,  S.  C. 

M'Whorter,  contra,  read  the  affidavit  of  Jones,  one  of  the 
plaintiffs,  stating,  that  he  cannot  have  an  impartial  trial  in 
Sussex,  and  denj'ing  that  all  his  witnesses  reside  in  Sussex. 
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Upon  the  general  ground  assumed  by  the  plaintiff,  that  this 
action  is  a  local  one,  it  is  contradicted  by  many  authorities. 
Styles  (Pr.  Reg.  304-5)  supports  the  doctrine,  that  an  escape  in 
one  place  is  an  escape  every  where.  The  distinction  between 
debt  and  case  is  altogether  a  new  one,  and  is  not  warranted  by 
any  decision.  Nor  is  there  any  other  foundation  for  the  doctrine, 
that  this  action  is  local,  than  Lilly,  to  whom  all  the  authorities 
cited  refer.  The  case  of  Griffith  v.  Walker,  (1  Wils.  336)  is  very 
analogous.  That  was  an  action  against  the  sheriff  for  a  false 
return,  and  it  was  argued,  that  the  venue  was  improperly  laid 
because  not  in  the  county  of  Radnor,  of  which  defendant  was 
sheriff  and  it  was  urged,  that  whatever  acts  the  sheriff  does  in 
his  office,  must  bo  done,  or  the  law  supposes  them  to  be  done, 
in  his  own  county.  The  counsel  for  the  plaintiff  compared  it  to 
an  action  for  an  escape,  which  may  be  brought  any  where.  And 
the  court.,  in  giving  their  opinion,  say.  the  falsity  of  the  return 
is  the  cause  of  action,  and  that  which  is  wrong,  is  so  universally 
and  every  \yhere,  like  an  escape. 

The  case  of  Ludlam  v.  Liddel,  in  this  court  in  April,  1786, 
was  an  action  against  the  sheriff  of  Morris  for  an  escape,  and 
the  venue  was  laid  in  Hunterdon. 

1  Crompt.  10'J,  mentions  the  old  rule,  that  actions  for  escapes 
were  local,  but  says,  that  now  that  rule  is  not  observed. 

PER  CURIAJI.  This  is  an  application  to  the  court,  on  the  part 
of  the  defendant,  to  change  the  venue;  and  the  ground  princi- 
pally relied  upon  in  the  argument  is,  that  the  action  is  in  its 
nature  local,  and  cannot,  therefore  be  brought  in  Essex.  This 
ground,  however  it  may  be  warranted  by  some  expressions  in 
the  older  writers,  cannot  be  recognized  as  law  at  this  day.  This 
action  is  transitory  in  its  nature,  and,  consequent!}7,  the  venue 
may  be  laid  in  any  county  which  the  plaintiff  may  think  proper 
to  select.  The  question  seems  to  be  put  at  rest  by  the  case  of 
Platt  v.  Sheriff  of  London,  (Plowd.  35).  That  was  an  action 
of  debt  for  an  escape  in  the  county  of  Surrey,  and  one  of  the 
grounds  taken  by  the  defendants  was,  that  the  arrest,  being  in 
London,  where  alone  they  had  authority,  there  could  be  no 
escape  in  Surrey,  where  they  never  could  have  arrested  the 
prisoner.  The  answer  given  was  precisely  that  which  has  been 
given  here :  "  if  the  eiheriff  lets  one  go  at  largo  in  London,  and 
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he  goes  into  divers  other  counties,  the  party  may  have  an  action 
of  debt  against  the  sheriff  in  every  county  where  he  who  is  let 
at  large  shall  go."  A  case  in  30  H.  6,  was  cited,  as  in  point. 
And  judgment  was  given  for  the  plaintiff.  This  case,  solemnly 
argued,  and  deliberately  decided  upon  this  question,  destroys 
the  distinction  which  has  been  taken  between  debt  and  case, 
which  in  itself  is  utterly  incomprehensible.  In  1  Lill.  Abr.  537,  it 
is  laid  down  generally,  that  an  escape  in  one  place  is  an  escape 
in  all  places:  for  if  a  prisoner  be  once  escaped  and  at  large,  it 
shall  be  intended  he  is  confined  to  no  place,  but  may  go  at  large 
where  he  pleases.  So  that  for  an  escape,  the  party  whose  pris- 
oner is  escaped  may  bring  his  action  for  the  escape  in  what  county 
he  pleases,  for  the  action  is  not  local  but  transitory.  1  Crompt. 
109.  In  an  action  for  an  escape,  it  is  not  of  cause  to  change 
the  venue;  escape  is  not  a  local  action.  This  seems  to  have 
been  the  practice  in  our  own  courts.  The  rule  must  therefore 
be  discharged. 

Rule  discharged. 

CITED  IN  Dennis  v.  Ford,  2  Hal.  202. 


DEN  ex  dem.  TOURS  against  VREELANDT. 

The  seal  of  a  private  corporation  must  be  proved  by  testimony ;  it  is  not 
evidence  of  its  own  authenticity. 

This  was  an  action  of  ejectment  for  lands  in  Bergen  county. 
On  the  trial  before  Mr.  Justice  Kirkpatrick,  in  October,  1798,  his 
honour  nonsuited  the  plaintiff,  and  on  a  motion  to  set  the  non- 
suit aside,  it  appeared,  that  in  the  course  of  the  trial  it  became 
necessary  for  the  plaintiff  to  prove  title  under  a  lease  from  the 
ministers,  elders,  and  deacons  of  the  Reformed  Bergen  Church 
to  Tours.  The  deed  was  produced,  under  a  seal  purporting  to 
be  the  seal  of  the  corporation,  but  no  proof  was  offered  of  its 
authenticity.  This  being  urged  as  a  ground  of  objection,  the 
evidence  was  overruled  by  his  honour,  and  the  plaintiff,  in  con- 
sequence, suffered  a  nonsuit.  The  case  was  argued  in  May,  1800. 

M'Whorter,  for  the  plaintiff. — The  deed,  under  which  the  les- 
sor of  the  plaintiff  claimed  title  to  the  premises  in  controversy, 
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was  regularly  executed  and  attested  by  the  seal  of  the  corpora- 
tion. The  question  is  simply,  whether  any  further  testimony 
was  requisite  to  give  validity  to  the  instrument?  The  law  is  laid 
down  explicitly  in  12  Vin,  Abr.  title  Evidence  T,  b.  pi.  27,  that  a 
common  seal  attached  to  a  deed  is  sufficient  evidence  to  make 
title  without  further  proof,  and  cites  the  case  of  Brounker  v. 
Athyns,  Skin.  2. 

Curia  advisare  vult. 

The  opinion  of  the  court  was  delivered  this  term  by 

KINSEY  C.  J.  On  the  trial  of  this  cause,  the  plaintiff  offered 
in  evidence  a  lease  from  the  Reformed  Bergen  Church,  under 
what  purported  to  be  the  seal  of  the  corporation,  without  adduc- 
ing any  proof  of  the  authenticity  of  the  seal.  The  sufficiency  of 
this  evidence  being  objected  to,  it  was  overruled  by  the  presid- 
ing judge,  and,  on  this  failure  to  make  out  his  case,  the  plaintiff 
suffered  a  nonsuit. 

The  question,  therefore,  now  before  the  court  is,  whether  this 
evidence  was  properly  overruled  ?  A  case  has  been  cited  from 
Viner  which  was  originally  reported  by  Skinner,  and  which,  when 
examined  in  this  last  book,  does  not  appear  to  warrant  the  con- 
struction that  has  been  put  upon  it.  So  far  as  respects  the  pres- 
ent question,  jt  is  thus  given  by  Skinner.  "In  ejectione  firmce 
between  Lord  Jlrounker  and  Sir  Robert  Atkyns  for  the  mastership 
of  the  hospital  of  St.  Catharines,  which  is  a  corporation  con- 
sisting of  the  master,  brethren,  and  sisters:  and  in  this  case  it 
was  said,  that  where  there  is  a  common  seal  put  to  a  deed,  that 
is  title  enough  of  itself,  without  any  witness  to  prove  it)  or  that 
the  major  part  of  the  college  bo  agreed ;  and  if  it  bo  said,  that  it 
was  put  to  by  the  hand  of  a  stranger,  that  shall  be  proved  on 
the  side  that  says  so." 

This  report  is  certainly  not  so  free  from  ambiguity  as  might 
be  wished,  but  I  think  the  meaning  may  be  collected  from  a 
careful  examination  of  the  case,  and  it  appears  to  me  to  go  no 
further  than  to  declare,  that  when  a  corporation  seal  is  affixed  to 
a  deed,  it  is  full  evidence  against  the  corporation  of  a  title  under 
them,  or  that  it  was  their  deed,  and  conveyed  their  title.  The 
words  of  the  report  are,  "it  is  evidence  of  itself,  without  witness 
to  prove  it"  That  is  to  prove  the  deed  to  bo  really  executed 
by  them,  that  a  major  part  of  the  corporation  assented  to  the 
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act:  the  seal  proves  it  as  evidence  "of  the  corporate  act.  The 
subsequent  language  is  confirmatory  of  this  construction.  "If  it 
is  said,  that  it  was  put  to  by  the  band  of  a  stranger,  this  must  be 
proved  by  the  objector."  So  that  all  that  is  established  by  this 
case  is,  that  when  a  corporation  seal  is  put  to  an  instrument,  its 
execution  as  a  deed  of  the  corporation  is  sufficiently  proved  to 
be  given  in  evidence  in  an  action  of  ejectment.  I  have  been  thus 
full  in  my  examination  of  this  case,  because  it  has  furnished, 
when  stated  by  Yiner  in  his  inaccurate  manner,  the  principal 
ground  on  which  the  counsel  for  the  plaintiff  has  placed  his  case. 

The  question  now  before  us  is  wholly  different.  It  does  not 
turn  upon  the  effect  or  legal  operation  of  a  deed  legally  proved 
and  admitted  in  evidence.  It  is,  whether  a  deed,  having  a  seal 
which  is  called  the  seal  of  the  corporation,  ought  to  have  been 
admitted  in  evidence,  without  proving  that  it  actually  was  what  it 
purported  to  be?  The  point  determined  at  the  trial  was,  that  such 
a  seal  did  not  prove  its  own  authenticity,  but  that  evidence  must 
be  given  to  shew  that  it  "really  was  the  seal  of  the  corporation. 

We  are  not  permitted  to  cite  cases  from  Espinasse's  Reports  as 
authority,  but  they  are  entitled  to,  and  will  ever  receive  from  us 
our  serious  attention.  Lord  Kenyan  held,  in  a  case  in  that  work, 
that  the  common  seal  of  London  proves  itself,  and,  perhaps,  con- 
strued the  case  in  Skinner  in  the  same  manner. 

The  case  is,  however,  to  be  examined  with  reference  to  the 
ordinary  course  of  practice,  and  the  acknowledged  principles  of 
the  common  law. 

So  far  as  my  own  experience  goes,  it  has  been  usual  to  allow 
deeds  and  other  instruments  relating  to  real  estate  to  go  to  the 
jury,  when  authenticated  under  the  seals  of  the  cities  of  London, 
Edinburgh,  or  Dublin.  This  has  been  done  by  virtue  of  the  sixth 
section  of  the  act  of  March  17, 1713-14,  (Allimon  27).  So  of  the 
acknowledgment  of  a  femme  covert  of  a  deed  to  convey  her  estate 
,or  interest,  authenticated  by  the  same  city  seals.  Act  of  De- 
.cember  2,  1743,  (Allinson  132).  The  copies  of  wills,  under  the 
seals  of  the  offices  where  they  are  recorded,  are  also  made  good 
.evidence  by  the  first  of  these  acts.  Nothing  is  said,  by  the 
.legislature,  upon  the  question  immediately  involved  in  t&e  pres- 
ent case;  but  I  do  not  recollect  a  single  instance  in  which  the 
party  offering  this  kind  of  testimony  has  been  required  to  prove 
Jthe  identity  of  the  seals.  This  may  be  owing  to  the  recogni- 
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tion  of  these  corporations  by  the  legislature,  or  to  the  difficulty 
of  making  out  the  proof  of  the  fact  with  the  necessary  precision, 
or,  perhaps,  to  the  almost  utter  impossibility  of  imposing  a  false 
or  counterfeit,  for  the  genuine  seal.  Thus  far  the  usual  course  of 
practice  has  warranted  the  admission  of  this  testimony,  and  to 
this  extent  I  should  be  disposed  always  to  sanction  the  custom. 
As  to  the  lights  that  may  be  thrown  upon  the  question  by  the 
common  law  writers,  the  doctrine  is  stated  by  Baron  Gilbert,  in 
his  Treatise  on  Evidence  19,  in  his  usual  perspicuous  manner,  and 
with  more  clearness  and  reason  than  any  other  author  to  whom 
I  have  had  an  opportunity  of  referring.  He  speaks  of  two 
descriptions  of  seals — 1.  Those  of  public  credit.  2.  Those  of  pri- 
vate credit.  The  first,  he  says,  are  evidence  in  themselves,  with- 
out any  corroborating  testimony;  the  second  are  made  evidence 
by  an  oath  establishing  their  credibility  or  genuineness.  Those 
seals  which  fall  within  the  former  class  are  the  seals  of  the  kini?, 

*  .  ~ 

and  of  his  ancient  and  public  courts  of  justice,  established  time 
out  of  mind.  These  seals,  then,  according  to  the  obvious  moan- 
ing of  Gilbert,  must  be  the  seals  not  merely  of  the  king's  courts, 
but  of  his  public  courts,  that  is,  courts  instituted  for  the  public 
administration  of  justice.  Neither  can  the  seals  of  any  newly 
created  tribunals  be  entitled  to  this  degree  of  credit;  they  must 
have  subsisted  from  time  immemorial.  The  reason  assigned  for 
the  high  credit  given  to  the  acts  of  these  courts,  is,  that  they 
make  a  part  of  the  law  and  constitution  of  the  kingdom ;  and 
have  their  sanction  in  that  immemorial  usage  which  is  the 
foundation  of  the  common  haw.  The  seals  are,  of  consequence, 
a  part  of  the  courts  themselves,  supposed  to  be  known  to  every 
one,  as  is  every  custom  or  law  of  an  obligatory  nature. 

The  same  reason  is  applicable  to  the  only  exception  which  has 
been  recognized,  and  the  seal  of  a  court  created  by  act  of  par- 
liament is  entitled  to  the  same  absolute  credit. 

On  the  contrary,  the  seals  of  private  courts  or  of  private  per- 
sons are  not  evidence  of  themselves ;  there  must  be  proof  of  their 
credibility.  It  cannot  be  presumed  that  they  are  universally 
known, xand  consequently  they  must  bo  attested  by  the  oath«of 
some  one  acquainted  with  them.  The  seals  themselves,  and  the 
proof  of  their  genuineness  must  go  together  to  the  jury. 

These  opinions,  derived  from  so  respectable  authority  as  Baron 
Gilbert,  narrow  the  question  before  the  court,  and  free  it  from 
every  embarrassment.  Under  vl  '->*>  description  or  class  of  cases 
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does  the  seal  of  the  Bergen  corporation  fall  ?  Can  it  be  called 
a  public  court  or  corporation  ?  has  it  existed  from  time  imme- 
morial? Are  its  proceedings  and  acts  sanctioned  by  the  same 
length  of  time,  and  do  they  stand  on  the  same  foundation  as  the 
common  law?  and  are  they  known,  and  can  they  be  legally  pre- 
sumed to  be  known  by  every  member  of  the  community?  It 
does  not  fall  within  this  description,  and  its  seal  js  not  therefore 
entitled  to  universal  credit. 

The  case  to  which  I  have  before  alluded,  from  Espinasse,  does  not 
appear  to  me  to  vary  from  the"  doctrines  laid  down  by  Gilbert.  Lon- 
don is  a  corporation  of  high  antiquity — its  customs  are  confirmed 
by  Magna  Charta  and  several  acts  of  parliament.  It  is  the  great 
emporium  of  the  kingdom — the  seat  of  all  the  principal  courts  of 
justice;  it  has  under  it  several  courts,  vested  with  great  powers, 
and  its  authority  and  antiquity  may  well  entitle  it  to  the  privilege 
of  having  its  seal  admitted  as  evidence  in  itself  in  all  the  courts 
of  the  realm.  Lord  Kenyan  may  therefore  be  warranted  in  say- 
ing, that  the  common  seal  of  London  proves  itself,  and  we,  in 
our  practice,  have  uniformly  done  the  same.  But  there  is  nothing 
in  his  opinion  extending  the  doctrine  to  other  corporations,  more 
recent  in  their  origin,  and  more  limited  in  their  authority. 

My  brother  Kirkpatrick  has  pointed  out  to  our  notice,  a  case 
strongly  corroborating  the  same  doctrine.  It  was  decided  by 
Willes,  in  1754,  and  that  learned  judge  there  held,  that  the  deed 
of  a  corporation  need  only  be  proved  to  be  under  the  corpora- 
tion seal.  This  language  evident!}'  implies,  that  there  must  be 
some  other  and  higher  proof  than  the  mere  seal  itself. 

Since  preparing  the  above  I  have  seen  and  read  the  case  of 
Moises  v.  Thompson,  (8  Term  Rep.  303)  which  was  very  recently 
decided  by  some  of  the  most  learned  and  respectable  judges  in 
England.  Lord  Kenyan  states  his  opinion,  that  some  evidence 
should  be  given  to  prove  the  authenticity  of  a  corporate  seal, 
and  the  opinion  is  confirmed  by  the  three  other  judges.  This 
case  is  decisive  of  the  question,  in  my  mind. 

On  the  Avhole,  therefore,  we  are  of  opinion,  that  the  evidence 
•was  properly  overruled,  and  the  nonsuit  rightly  entered. 

Motion  refused.* 

CITED  is  Vaughn  v.  Hankinson's  Ad.,  6  Vr.  80. 

*See,  aa  to  the  seals  of  foreign  governments,  Phil.  Evi.  301,  n.  2  Conn.  Rep. 
85.  9  Mod.  66.  Peaks  8  Em.  73,  n. 
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SMITH  against  RUECASTLE. ' 

IK  ERROR. 

The  rule,  that  mutual  accounts  are  not  within  the  statute  of  limitations,  and 
that  the  jury  are  to  determine  whether  there  is  sufficient  evidence  of  an  acknowl- 
edgment to  take  the  case  out  of  the  statute,  is  equally  applicable  to  accounts 
set  off  by  defendants,  as  to  those  on  which  plaintiff  brings  his  action. 

Where  a  party  has  sustained  no  injury  by  the  rejection  of  admissible  testi- 
mony, he  cannot  avail  himself  of  the  wrong  judgment  in  error. 

The  action  in  the  court  below  was  brought  on  a  scaled  bill, 
given  by  Ruecustle  to  Smith,  for  £25  8s.  2d.,  dated  27th  Decem- 
ber, 1788. 

The  defendant  pleaded — 1.  Non-assumpsit.  2.  Payment.  3. 
The  statute  of  limitations; — and  gave  notice,  that,  under  the 
plea  of  payment,  he  would  give  in  evidence,  that  the  plaintiff 
was  indebted  to  him  in  the  sum  of  £50,  for  goods  sold,  money 
paid,  work  done,  and  money  due  on  an  account  stated. 

The  errors  appearing  on  the  bill  of  exceptions  were — 1.  That 
the  defendant  was  permitted  to  give  in  evidence,  under  his  plea 
of  payment,  an  account,  one  item  of  which,  for  £5  4s.,  was  dated 
3d  January,  1787,  more  than  six  years  before  this  action  was 
instituted,  to  which  the  plaintiff  objected,  that  it  was  barred  by 
the  Htatute  of  limitations;  but  the  court  overruled  the  objection, 
and  admitted  the  account  to  go  to  the  jury.  2.  That  the  plain- 
tiff offered  an  affidavit  of  one  Costigan,  taken  in  New  York, 
and,  to  lay  a  ground  for  its  admission,  offered  to  prove  that 
Costigan  had  been  subpoenaed  three  times,  in  New  York,  to 
attend  as  a  witness  on  the  trial,  but  had  been  prevented  from 
attending  by  the  defendant  himself; — the  court,  however,  over- 
ruled the  testimony  on  the  objections  of  the  defendant.  To 
these  opinions,  bills  of  exceptions  were  taken,  and  the  cause 
removed  by  writ  of  error. 

M.  Williamson,  for  the  plaintiff  in  error — The  first  question 
arising  in  the  case  is,  whether  the  objection  which  was  taken  by 
the  plaintiff  to  the  item  in  the  defendant's  account,  grounded  on 
the  statute  of  limitations,  ought  not  to  have  prevailed  ?  This  item, 
in  the  account  was  of  a  date  more  than  six  years  previous  to 
the  commencement  of  this  suit.  If  an  action  had  been  brought 

O 

on  il,  the  statute  would  have  operated  as  a  bar.    The  law  cannot 
be  evaded  in  this  manner:    it  was  intended  to  operate  equally 
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upon  all  parties,  and,  upon  a  fair  interpretation  of  the  statute,  it 
applies  with  as  much  force  to  a  debt  set  off  against  the  plain- 
tiff's demand  as  against  a  claim  by  the  plaintiff  himself.  It  has 
been  uniformly  decided  on  the  statute,  that  a  debt  barred  by  it 
cannot  be  set  off:  if  pleaded  in  bar  the  plaintiff  may  reply  the 
statute;  if  offered  in  evidence  on  a  notice  of  set-off,  plaintiff 
may  object  to  it  on  the  trial.  2  Imp.  C.  P.  305.  Bull.  N.  P. 
180.  ZStr.  1271. 

As  to  overruling  the  deposition  of  Costigan,  the  plaintiff  in 
error  ought  not  to  be  deprived  of  important  testimony  to  sup- 
port his  case.  The  defendant  has  himself  interfered  to  prevent 
the  personal  attendance  of  the  witness,  and  is  not  entitled  to 
object  to  the  sufficiency  of  that  which  was  offered.  We  have 
adduced  the  highest  species  of  evidence  in  our  power,  and  it  is 
the  fault  of  the  party  objecting  that  better  was  not  procured. 
The  rule  of  law  is  explicitly  stated  in  Gilb.  on  Eoid.  (Lofffs  edit.') 
214,  215,  that  the  examination  of  a  witness,  taken  before  a 
coroner,  is  evidence,  and  to  be  read  on  the  trial,  when  it  can  be 
proved  that  the  witness  is  detained  and  kept  back  from  appear- 
ing by  the  means  and  procurement  of  the  prisoner.  If  this 
species  of  secondary  evidence  is  admissible  in  criminal  cases, 
much  more  so  is  it  evidence  in  civil  suits. 

But  this  affidavit  is  made  good  evidence  by  our  own  statute. 
The  19th  section  of  the  act  of  August  30,  1794,  called  Clark's 
law,*  (Pamphlet  edition  82)  provides  that  any  party  may  procure 
the  deposition  of  a  witness  who  cannot  be  had  at  the  trial,  to  be 
taken  in  the  manner  therein  pointed  out;  and  such  deposition, 
so  taken,  shall  be  good  evidence  in  the  cause. 

I.  Williamson,  contra. — The  first  objection  taken  by  the 
plaintiff  in  error  appears  to  arise  from  a  clear  misconception  of 
the  law.  He  objects  to  the  account  going  to  the  jury  when  it  is 
of  an  older  date  than  six  years;  we  contend,  that  it  stands  pre- 
cisely on  the  same  footing  with  a  plaintiff's  account  to  which  the 
statute  of  limitations  is  pleaded,  and  that  the  objection  arising 
from  the  statute  may  be  rebutted  by  proof  of  an  acknowledg- 
ment within  the  time.  There  is  no  question  but  that  the  plaintiff 
may  reply  the  statute  to  an  account  pleaded  by  defendant,  and 
the  jury  are  to  determine,  from  the  evidence,  the  question 

*  Since  repealed. 
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of  fact,  whether  the  debt  is  or  is  not  within  the  statute?  What 
amounts  to  an  acknowledgment  sufficient  to  take  a  case  out  of 
the  statute,  is  for  the  jury  to  determine;  (1  Esp.  N.  P.  Gould's 
editJ)  and  there  is  neither  law  nor  equality  in  confining  the  bene- 
fit of  this  rule  to  one  party  in  exclusion  of  the  other.  There  is  no 
suggestion,  that  the  evidence  offered  did  not  warrant  the  jury  in 
saying  it  was  taken  out  of  the  statute  by  a  subsequent  acknowl- 
edgment. 

But  what  is  a  decisive  answer  to  the  objection  taken,  is,  that 
the  item  excepted  to  was  one  of  many  in  a  running  and  open 
account  between  the  parties,  upon  which  the  statute  of  limita- 
tions can  have  no  sort  of  operation. 

3.  With  respect  to  the  deposition  offered  in  evidence,  it  was 
properly  overruled  by  the  court.  The  contents  of  it  were  inad- 
missible between  the  parties,  either  wholly  immaterial  in  the 
question  between  them,  or  not  proper  to  have  been  given  in  evi- 
dence had  the  witness  himself  been  present. 

But  the  deposition  was  hot  such  a  one  as  was  contemplated 
by  the  act  referred  to.  The  witness  himself  was  not  such  a  wit- 
ness as  the  law  had  in  view,  nor  was  the  deposition  taken  in  the 
manner  prescribed.  It  appears,  from  the  party's  own  shewing, 
that  the  witness  was  a  foreign  witness,  an  inhabitant  of  New- 
York  ;  the  act  embraces  only  witnesses  residing  in  this  state,  for 
the  depositions  are  to  be  taken  before  a  judge  of  the  Supremo 
Court  or  Common  Pleas,  residing  in  the  count}'  where  the  wit- 
ness himself  resides.  This  statute  is  in  derogation  of  the  com- 
mon law,  and  is  to  bo  construed  strictly;  it  has  not  been  taken 
by  a  judge  residing  in  the  county  where  the  witness  re&ides. 
The  mere  circumstance  of  the  witness  being  for  a  day  or  an 
Lour  within  the  limits  of  this  state,  will  not  make  him  a  resident. 

Another,  however,  and  a  more  serious  objection  to  this  deposi- 
tion, was  also  made  before  the  court  below,  arising  from  the  want 
of  notice.  The  notice  given  to  the  plaintiff  wan  only  one  hour. 
The  act  requires,  in  usual  cases,  four  days'  notice,  and,  under 
special  circumstances,  the  parties  shall  have  reasonable  notice. 
One  hour's  notice  is  not  reasonable  notice,  nor  are  there  any  cir- 
cumstances set  forth  to  shew  why  the  time  was  so  restricted. 

The  deposition  is  entirely  an  ex  part c  ono,  and  tho  law,  as  cited 
from  Gilbert^  does  not  establish  the  general  proposition,  that  if 
tho  party  keeps  a  witness  out  of  tho  way,  tho  other  party  may 
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take  bis  deposition  ex  parte,  and  use  it  as  evidence  on  the  trial. 
It  is  sufficient  for  us  to  say,  this  is  not  the  case  stated  by  Gilbert. 

M'Whorter  replied. 

The  opinion  of  the  court  was  delivered  by 

KINSEY  C.  J.  (After  stating  the  case.) — I  am  at  a  loss  to  con- 
ceive upon  what  grounds  tbe  first  objection  taken  in  tbis  case 
can  be  sustained.  In  England  the  party  may  or  may  not  set  off 
his  debt  against  the  plaintiff's  claim.  Baskerville  v.  Brown,  (2 
Burr.  1229).  There  is  notbing  in  their  law  to  render  it  com- 
pulsory upo,n  him.  In  New  Jersey  ho  must  set  off  or  lose  his 
debt.  When,  therefore,  goods  are  delivered  to  a  less  amount 
than  the  party  delivering  them  owes  to  the  other,  it  is,  under 
the  equity  of  our  Jaw,  a  payment  for  so  much  of  his  debt,  and 
attaches  as  such  immediately.  This  is  the  proper  view  in  which 
to  regard  our  act  of  assembly.  The.whole  account  and  transac- 
tions between  the  parties  may,  and  generally  must  be  gone  into 
before  a  recovery  can  be  had  on  the  other  side,  for  the  amount 
which  the  one  has  debited  to  the  other.  There  can,  then,  be  no 
impropriety  in  permitting  a  defendant,  when  sued,  to  plead  or 
give  in  evidence  a  debt  of  forty  years'  standing.  Nor  does  the 
statute,  either  here  or  in  England,  apply  to  cases  where  there  are 
mutual  accounts  and  reciprocal  demands.*  Every  item  added 
is  an  admission,  in  law,  of  an  unsettled  account,  and  prevents 
the  operation  of  the  statute.  The  language  of  Lord  Kenyan,  in 
Catling  v.  Skoulding,  (6  D.  &  E.  193)  is  express  upon  this  point. 
"I  take  it,"  says  he,  "to  have  been  clearly  settled;  as  long  as  I 
have  any  memory  of  the  practice  of  the  courts,  that  every  new 
item  and  credit  in  an  account  given  by  one  party  to  the  other 
is  an  admission  of  there  being  some  unsettled  account  between 
them,  the  amount  of  which  is  afterwards  to  be  ascertained." 
Where  the  items  are  on  one  side,  and  the  space  of  six  years  in- 
tervenes between  two  successive  charges,  the  statute  may  be  a 
bar  to  the  recovery  of  all  beyond  six  years.")" 

*See  Cotes  v.  Harris,  Bull.  N.  P.  149.  Ballantine  on  Lim.  79.  Peakes  Ca. 
121.  17  John.  Rep.  330,  Martin  v.  Williams. 

f  Same  point  decided  in  Miller  v.  Colwell,  2  South.  577.  So  merchants'  ac- 
counts, after  six  years'  total  discontinuance,  are  barred  by  the  statute.  2  Eden, 
Ch.  Ca.  169.  18  Vez.  jun.  216,  Barber  v.  Barber. 
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As  to  the  overruling  the  testimony  offered,  the  principal  diffi- 
culty is,  that  we  cannot  see  to  what  purpose  it  was  to  be  applied. 
It  does  not  appear  that  the  party  has  sustained  the  smallest 
injury  from  the  exclusion  of  the  deposition.  And  the  rule  of 
law  I  take  to  be  explicit,  that  where  the  party  has  sustained  no 
injury  from  an  erroneous  opinion,  he  cannot  avail  himself  of  the 
mistake  to  reverse  the  judgment.  On  this  gi'ound,  then,  we  think 
the  judgment  must  be  affirmed.  At  the  same  time,  we  conceive 
it  proper  to  state,  that  we  are  of  opinion  that  the  nineteenth  sec- 
tion of  the  act  of  August,  1784,  is  to  be  construed  liberally,  and 
to  effectuate  the  purposes  of  justice.  There  is  no  ground  for 
confining  its  operation  to  witnesses  who  are  settled  inhabitants 
of  the  state ;  for  though  this  does  in  the  first  part  seem  to  be 
required,  yet  as  the  subsequent  words,  "if  the  witness  be  so  cir- 
cumstanced that  his  or  her  testimony,  if  not  soon  taken  will  in. 
all  probability  be  lost,  or  cannot  be  had  at  the  time  the  same 
may  bo  wanted,"  are  general :  the  act  ought  to  receive  such  a 
construction  as  will  embrace  the  cases  which  require  it. 

Judgment  affirmed. 

CITED  in   Nolin  v.  Blackwell,   2  Vr.  173.     Freeman  v.  Hadley,  4  Vr.  541. 

OVERRULED  sr  Belles  v.  Belles,  7  Hal.  339.  Prinr.eton  v.  Kingston  Branch 
Turnp.  Co.  v.  Galick.  2  Or.  545.  Hibler  v.  Johnston,  3  Harr. 
266.  Nolin  v.  Blackwell,  2  Vr.  170. 
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THE  STATE  against  HARRIS. 

Where  an  indictment  purports  to  be  on  the  affirmations  of  some  of  the  e;rand 
jurors,  it  must  appear  that  they  were  persons  entitled  by  law  to  take  affirma- 
tions in  lieu  of  oaths,  or  the  indictment  will  be  fatally  defective. 

An  indictment  was  found  at  Cumberland,  June,  1798,  against 
the  defendant,  for  tho  forgery  and  publishing  of  a  lease.  The 
indictment  was  removed  by  cortiorari,  and,  on  a  rule  to  shew 
cause  why  the  indictment  should  not  be  quashed, 

Jjeakc,  for  tho  motion,  contended — that,  as  in  tho  caption  of 
the  indictment  some  of  the  grand  jurors  were  stated  to  have  been 
affirmed  generally,  without  setting  forth  that  they  were  legally 
entitled  to  serve  on  their  mere  affirmation,  the  indictment  was 
clearly  .defective.  Under  the  act  of  February  10,  1727-8,  (Al- 
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linson  75)  section  1,  a  special  provision  is  introduced  in  favour 
of  Quakers,  and  a  form  of  affirmation  is  prescribed  for  them, 
which  it  is  declared,  shall  have  the  same  force  and  effect  as  the 
oath  to  be  taken  by  ordinary  persons.  Independent  of  this 
statutory  exception,  every  indictment  must  state,  that  it  is  pre- 
sented on  the  oath  of  jurors,  and  if  this  is  omitted  it  will  be 
quashed.  2  Burn's  Just.  665,  title  indictment,  sec.  9.  Lord  Mans- 
field, in  Rex  v.  Wilhes,  (4  Burr.  2563)  manifestly  contrary  to  his 
•wishes,  felt  himself  compelled  to  adhere  to  the  strict  rule  of  law 
in  criminal  proceedings.  The  case  of  Lookup  v.  The  King,  (6 
Bro.  Parl.  Ca.  138)  affords  another  instance  of  the  exactness 
required  in  all  indictments.  That  it  is  stated,  the  grand  jurors 
were  duly  sworn  and  affirmed,  will  not  avail.  No  intendment 
can  be  made ;  the  court  must  see  that  the  proceedings  were 
regular.  In  Rexv.  Theed,  (2  Sir.  919)  a  conviction  was  quashed 
because  the  evidence  was  not  set  out,  it  being  only  alleged,  that 
the  oft'ence  was  duly  and  fully  proved. 

The  objection  now  raised  by  the  defendant  has  been  hereto- 
fore recognized  as  valid  in  the  courts  of  this  state.  In  the  case 
of  Sharp,*  who  was  found  guilty  of  murder  at  the  Burlington 
Oyer  and  Terminer,  in  November,  1784,  it  was  moved,  in  arrest 
of  judgment,  that  it  appeared  on  the  face  of  the  indictment  that 
it  was  found  on  the  oaths  of  some  of  the  grand  jurors,  and  the 
affirmations  of  others,  without  stating  that  the  latter  were 
Quakers.  The  defect  was  held  fatal,  and  the  judgment  arrested. 
In  The  State  v.  Putnam,  (1  Cox  Rep.  260)  in  November  Term 
1794,  this  court  quashed  an  inquisition  of  forcible  entry  and 
detainer  for  the  same  cause. 

PER  CURIAM.  We  are  ndt  disposed  to  favour  exceptions  of 
this  kind,  which  have  nothing  to  do  with  the  justice  of  the  case, 
and  were  the  question  now  to  arise  for  the  first  time,  we  should 
hesitate  before  we  gave  it  our  sanction,  but  the  cases  cited,  par- 
ticularly Sharp's  case,  have  settled  the  question,  and  we  feel 
ourselves  bound  to  adhere  tfo  the  rule  established  by  the  court 
on  previous  occasions. 

Indictment  quashed. 

CITED  is  State  v.  Fox,  4  Hal.  244.     Clark  v.  Collins,  3  Gr.  473. 

*See  this  case,  cited  by  Kinsey  O.  J.  ante,  in  the  case  of  The  State  v.  Rock- 
afellow,  1  Hal.  Rep.  341. 
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DEN  ex  dem.  WORTENDYK  againd  WORTENDYK. 

A.  by  his/will,  devised  specific  parts  of  his  real  property  to  each  of  his  three 
eons,  after  the  death  of  his  wife,  their  heirs  and  assigns  for  ever ;  directing 
them,  however,  to  pay  certain  legacies  bequeathed  to  his  daughters.  He  then 
devised  another  part  of  his  real  estate  at  N.  to  all  his  children  together,  (enum- 
erating them)  their  heirs  and  assigns  for  ever.  Afterwards  he  bequeaths  hi» 
personal  property  to  his  wife,  she  allowing  to  two  oi'  the  sons  £5  out  of  the 
same.  In  the  succeeding  clause  he  orders  '  if  any  of  my  above  named  children 
should  die  without  heir  or  heirs  begotten  of  their  body,  then  the  share  of  hirn 
or  her  so  dying  shall  be  equally  divided  amongst  the  survivors  of  them  or  their 
heirs, share  and  share  alike:"  held  that  this  qualifying  clause  must  be  confined, 
in  its  operation,  to  the  lands  at  N. 

Two  ejectments  depended  on  the  same  title,  and  a  verdict  was 
taken  by  consent,  at  Bergen,  subject  to  the  opinion  of  the  court, 
on  a  case  which  stated,  that  Frederick  Wortendyk  the  elder, 
seized  in  fee  of  the  premises  in  controversy,  and  possessed  of 
a  considerable  personal  estate,  by  his  last  will  and  testament, 
dated  November  25,  1747,  devised  and  bequeathed  as  follows: 
He  first  orders  his  debts  and  funeral  expenses  to  be  paid,  and 
then  devises  his  lands  to  his  wife  for  life;  and,  after  her  decease, 
lie  bequeaths  to  his  eldest  son  Rynier,  his  heirs  and  assigns  for 
ever,  his  great  family  bible,  for  his  birthright.  He  then  gives 
one  moiety  of  a  tract  of  land  at  Passaic  to  his  son  Rynier,  and 
the  other  moiety  thereof  to  his  son  Frederick,  and  to  each  of 
their  heirs  and  assigns  for  ever.  He  then  disposes  of  tho  lands 
in  question  in  the  following  manner: — "I  give  and  bequeath 
unto  my  son  Jacob  Wortendyk  all  my  farm  whereon  I  now  live, 
lying  between  the  lands  of  Johannes  Ferdon  and  Isaac  Blauvelt, 
deceased,  with  two  wood  lots,  lying  in  the  Greenbush,  and  one 
•wood  lot,  lying  in  the  swamp  between  the  wood  lots  of  Johan- 
nes Ferdon,  according  to  my  deeds  thereof,  and  to  his  heirs  and 
assigns  for  ever,  he  paying  a  legacy  to  his  sisters,  as  is  herein 
after  specified."  The  testator  then  gives  to  his  daughters  Acltye 
and  Clause  £140,  or  £70  each,  to  them,  their  heirs  and  assigns 
for  ever.  Of  this  sum  £60  was  to  bo  paid  by  tho  testator's  sons 
Rynier  and  Frederick,  the  remaining  £80  by  his  son  Jacob,  in 
eight  years;  the  first  payment  to  bo  made  at  the  end  of  tho  first 
year  next  after  tho  decease  of  tho  wife  of  tho  testator.  Ho  then 
devises  to  his  said  five  children  "all  my  lands  at  tho  North 
River  hills,  according  to  my  deed  thereof,  to  bo  equally  divided 
amongst  them,  share  and  shai'e  alike,  and  to  each  of  their  heirs 
and  assigns  for  ever."  In  the  next  clause,  .ho  bequeaths  to  his 
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wife  "all  his  moveable  estate  in  fee,  first  allowing  bis  two  sons, 
Eynier  and  Frederick,  five  pounds  out  of  the  same."  Then  fol- 
low these  words: — "But  if  in  case  any  of  my  above  named 
children  should  die  without  heir  or  heirs  begotten  of  their  body, 
then,  and  in  such  case,  his  or  her  share,  so  dying,  shall  bo 
equally  divided  among  the  survivors  of  them,  or  their  heirs, 
share  and  share  alike."  The  testator  appointed  his  wife  execu- 
trix of  his  will." 

On  the  IGth  of  June,  1^62,  the  testator,  by  a  codicil  annexed 
to  the  said  will,  orders  and  directs,  that  in  case  the  lands  so 
given  to  his  sons  should  be  claimed,  all  his  children  should  help 
to  defend  them. 

May  26,  1762.  The  testator,  for  a  valuable  consideration, 
conveyed  to  bis  son  Jacob,  one  of  the  lots  devised  to  him  by 
the  will  aforesaid. 

In  1770,  the  lands  devised  to  Jacob  were  of  the  value  of  £900, 
and  their  annual  value  was  £9:  in  1747,  they  were  worth  £600, 
and  their  annual  value  £8. 

The  testator  died  seized,  after  whose  death  Jacob  entered  on 
the  premises  devised  to  him,  and  in  1794,  (having  had  but  one 
child,  who  died  before  him)  made  his  will,  devising  the  lands  he 
had  from  his  father,  to  his  wife,  the  present  defendant,  during 
her  widowhood,  remainder  to  Jacob  Blauvelt,  in  fee. 

Eynier  and  Frederick  survived  Jacob,  each  of  whom  claim  a 
moiety  of  the  lands  in  question.  Frederick  is  the  lessor  of  the 
plaintiff,  in  the  one  case,  and  Eynier  in  the  other. 

The  case  was  argued  September  Term,  J800. 

M.  Williamson,  for  jthe  plaintiffs. — The  question  in  this  case  is, 
whether  the  limiting  over  the  estate  devised  to  Jacob  Wortendyk 
by  the  will  of  his  father,  in  1747,  in  case  of  his  dying  without 
issue,  docs  not  create  an  estate  tail  in  Jacob? 

Expressions  of  the  same  kind  have  so  frequently  occurred  in 
cases  that  have  come  before  the  ablest  and  most  experienced 
judges,  and  the  construction  which  they  have  placed  upon  them 
has  been  so  uniform,  that  it  will  be  unnecessary  to  select  more 
than  a  few  of  the  numerous  authorities,  in  which  the  doctrine 
that  serves  as  a  foundation  of  the  plaintiff's  claim  has  been 
solemnly  recognized.  In  the  case  of  Chadock  v.  Cowley,  (Cro. 
Jac.  695)  the  language  of  the  devise  was  almost  precisely  the 


NOVEMBER  TERM,  1800.  365 

Den  v.  Wortendyk. 

same  as  that  which  we  are  now  examining.  The  testator  devised 
his  lands  to  his  wife  for  life,  and,  after  her  death,  all  his  lands  in 
B.  to  his  son  T.  and  his  heirs  for  ever,  and  his  lands  in  E.  to  his 
son  F.  and  his  heirs  for  ever;  and  then  added — "I  will  that  the 
survivor  of  them  shall  bo  heir  to  the  other,  if  either  of  them  die 
without  issue."  The  court  held  that  the  devise  to  the  sons  was 
an  absolute  and  immediate  estate  tail,  with  the  remainder  lim- 
ited over.  The  case  appeared  so  clear  that  the  judgment  was 
pronounced  upon  the  first  argument. 

In  Den  ex  dem.  Geering  v.  Shenton,  (Cowp.  410)  the  testator 
devised  to  his  grandson  S.  a  tract  of  land,  to  hold  to  him  and 
the  heirs  of  his  body,  and  their  heirs  for  ever,  chargeable  with 
the  payment  of  eight  pounds  annually,  to  the  niece  of  testator 
to  be  paid  her  by  quarterly  paj-ments,  during  her  natural  life 
But  in  case  the  said  S.  shall  die  without  leaving  issue  of  hia 
body,  then  the  said  land  to  go  to  the  testator's  nephew  W.  and 
his  heirs  for  ever,  chargeable  with  the  payment  of  £100  within 
one  year  after  the  said  W.  or  his  heirs  shall  be  possessed  of  the 
said  premises.  Lord  Mansfield  held  that  the  grandson,  the  firsi 
devisee,  took  an  estate  tail;  that  the  words,  "in  case  he  shall  dit 
without  leaving  issue,"  qualified  the  general  terms  used  in  tht 
preceding  part  of  the  will,  and  that  the  case  was  too  clear  to 
admit  of  a  doubt. 

In  the  present  instance,  it  is  perfectly  clear  that  the  words 
employed  by  the  testator  in  the  first  devise  to  Jacob,  are  stiff? 
ciently  comprehensive  and  technical  to  convey  the  fee;  but  it  if. 
contended,  that  the  subsequent  words,  "in  case  .they  die  with 
out  heirs  of  their  body,  the  remainder  to  go  to  the  survivors, 
share  and  share  alike,"  narrow  the  estate  previously  given,  or 
shew  the  manifest  intention  of  the  testator,  that  he  should  have 
no  other  estate  than  an  estate  tail.     The  cases  cited  shew  that 
this  is  the  proper  construction  to  bo  put  on  the  terms  of  the  will. 

The  ground  of  objection  is  understood  to  be,  that  the  limita- 
tion over,  in  case  of  the  dying  without  issue,  is  to  bo  confined 
exclusively  to  the  North  River  lands.  There  is  nothing,  how- 
ever, either  in  the  will  or  codicil,  requiring  or  wan-anting  such 
a  restriction.  The  word  share,  ex  vi  termini,  means  the  propor- 
tion of  the  lands  devised  in  the  will ;  no  intention  of  the  testator 
to  exclude  a  part  appears  in  the  instrument,  nor  is  such  a  con- 
struction rendered  necessary  by  any  grammatical  rules.  The 
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same  reasons  which  induced  the  father  to  create  an  estate  tail  in 
one  part  of  the  property,  and  the  same  principle  of  law  which 
requires  the  court  to  put  such  a  construction  on  the  terms  of  tho 
•will,  are  equally  applicable  to  the  whole.  The  only  ground  upon 
which  this  application  can  be  limited  to  a  part,  would  be,  that 
the  qualifying  clause  should  follow  the  one  to  which  it  was  to  bo 
confined,  in  immediate  succession.  This  is  not,  however,  tho 
present  case;  there  is  another  clause  intervening,  which  wholly 
obviates  every  difficulty  furnished  by  this  rule. 

Neither  can  the  circumstance  of  charging  the  land  with  tho 
payment  of  a  sum  of  money,  affect  the  question.  In  dubious 
cases,  where  the  intention  of  the  testator  is  couched  in  ambigu- 
ous language,  a  fact  of  this  kind  is  entitled  to  some  weight,  as 
evidencing  Lis  meaning.  It  affords,  however,  a  mere  presump- 
tion of  intention,  and  when  the  language  is  not  in  itself  ambigu- 
ous, or  its  meaning  is  settled  by  judicial  decisions,  there  does 
not  exist  that  uncertainty  which  is  to  be  removed  by  technical 
or  strained  inferences. 

Further  this  charge  is  not  material  in  this  case,  because  tho 
essential  circumstance  to  give  it  weight  is  wanting.  The  pay- 
ment being  postponed  until  a  year  afier  the  property  should 
come  into  possession,  affords  a  presumption  that  the  testator 
designed  it  to  be  paid  out  of  the  annual  profits.  The  yearly 
value  of  the  lands  in  1770,  when  they  did  come  into  possession, 
was  more  than  the  charge.  Jacob  could  not  therefore  be  a  loser, 
which  is  the  foundation  of  the  inference  which  has  been  drawn 
by  courts  from  this  fact.  An  additional  circumstance  is  to  be 
remarked,  the  devise  embraced  more  lands  than  have  been  in- 
cluded in  this  valutition.  One  of  the  lots  contained  in  the  will 
was  afterwards  purchased  by  Jacob,  and  the  court  are  therefore 
without  the  data  to  declare  that  the  charge  was  greater  than 
the  annual  value. 

One  of  the  ejectments  is  brought  on  the  demise  of  Rynier, 
the  eldest  son  and  heir  at  law  of  the  testator.  If  the  case  of  Fred- 
erick is  doubtful,  and  the  court  should  hesitate  to  adopt  the 
construction  for  which  we  contend  with  respect  to  him,  those 
doubts  and  hesitations  should  weigh  decidedly  in  favour  of  R3-nier. 
The  rule  of  law,  that  an  heir  is  not  to  be  disinherited,  unless 
by  express  words  or  necessary  implication,  lies  at  the  founda- 
tion of  all  the  decisions  upon  wills.  It  must  be  proved,  then, 
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that  the  testator  clearly  intended  Jacob  to  have  a  fee  in  the 
premises,  or  the  title  to  the  heir  at  law  is  perfect  and  unimpaired. 
Vaugh.  262.  A  conjectural  intention  is  not  sufficient;  it  must 
be  such  as  is  sufficient  to  satisfy  the  consciences  of  the  court. 
Cowp.  238,  240,  659.  This  rule  is  equally  applicable  when  the 
devise  is  made  to  children  as  to  strangers.  In  Anslee  v.  Chap- 
man, (Cro.  Car.  159)  it  was  resolved,  that  an  objection  which 
had  been  urged,  that  when  a  testator  "  deviseth  lands  to  his 
several  sons,  that  every  one  should  have  a  fee  thereby,  is  not 
law,  without  his  express  intent  may  be  collected  out  of  the 
words;  otherwise  the  law  will  not  construe  it  to  be  a  fee  in 
prejudice  of  the  heir." 

Aa.  Ogden,  on  the  same  side. — At  present  I  shall  merely  add 
a  few  cases  to  those  that  have  been  already  cited  in  illustration 
of  the  same  principles.  Soulle  v.  Gerard,  {Cro.  El.  525)  -is  a 
leading  case,  and  fully  establishes  the  doctrine,  that  general 
words  in  a  will  may  be  limited  by  subsequent  expressions,  ex- 
plaining more  precisely  the  intention  with  which  the  first  were 
used.  The  devise  there  was  to  one  of  four  sons,  and  his  heirs 
for  ever  ;  and  if  the  devisee  died  within  the  age  of  twenty-one 
years,  or  without  issue,  the  land  should  be  equally  divided 
among  the  other  three.  The  judges  held  this  to  bo  an  estate 
tail.  This  case  is  cited  by  Viner.  Blaxton  v.  Stone,  (3  Mod.  123) 
is  to  the  same  purport. 

With  regard  to  the  charge  upon  the  land,  no  case  has  gone  so 
far  us  to  consider  this  as  any  thing  more  than  a  circumstance 
from  which  the  intention  is  to  be  collected.  Wherever  the  estate 
devised  is  expressly  given,  and  the  language  is  freed  from  ambi- 
guity, nothing  can  be  deduced  from  it;  nor  is  it  entitled  to  any 
weight  when  the  payment  is  directed  to  bo  made  out  of  the 
profits.  The  payment  here  was  to  bo  made  by  instalments,  not 
in  a  gross  sum;  and  the  first  instalment  was  to  bo  paid  at  tho 
expiration  of  a  year  after  the  devisee  came  into  possession.  The 
intention  appears  to  have  been,  that  he  might  furnish  himself 
with  funds  out  of  tho  profits  of  tho  estate.  In  Collier's  case,  (6  Co. 
16)  the  correct  rule  is  laid  down.  It  is  there  said,  that  if  land  be 
of  tho  value  of  three  pounds  per  annum,  and  tho  testator  directs 
the  devisee,  that  he  shall  pay  for  it  twenty,  thirty,  forty,  or  fifty 
shillings  per  annum  to  another,  it  is  but  an  estate  for  life ;  for  he 
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may  pay  it  out  of  the  profits,  and  is  sure  10  have  no  loss.  By 
this  rule  we  are  willing  to  abide.  C^uld  Jacob,  oy  paying  thia 
charge,  receive  any  loss?  The  answer  is  obvious:  vvhen  he  came 
into  possession,  the  annual  value  of  the  land  was  greater  than 
the  sum  which  he  could  be  called  upon  to  pay.  The  case  of 
Den  ex  dem.  Balderston  v.  Balderston,  (Cowp.  257,  2GO)  shews 
that  the  word  share  ought  to  be  construed  to  embrace  all  that 
was  devised. 

The  correct  rule  to  be  observed  in  all  cases  wherein  it  is  neces- 
sary to  fix  the  construction  of  words  in  u  devise,  is  to  construe 
them  according  to  their  plain  and  natural  meaning.  8  Vin.Abr. 
title  Devises  F.  a.  pi.  46.  The}'  must  be  construed  according  to 
the  settled  rules  of  law.  lbid.pl.  14.  Where  there  i.s  no  ambi- 
guity or  difficulty  in  the  application  of  rules,  there  is  no  room 
for  conjecture.  In  order  to  extract  sense,  and  to  ascertain 
intention,  words  may  be  transposed,  (1  Salk.  236;  8  Vin.  Ab.  n. 
s.  pi.  42)  but  where  the  design  may  be  made  clear  without, 
recourse  is  never  had  to  these  dangerous  expedients. 

M'Whorter,  contra.— In  stating  the  abstract  doctrines  of  tbo 
law,  there  is  little  chance  of  any  wide  difference  in  opinion  ;  in 
the  application  of  them  to  the  cases  which  come  under  consid- 
eration, the  same  unanimity  does  not  always  prevail.  Without 
questioning  the  soundness  of  the  principles  that  have  been  ad- 
vanced, it  may  be  observed,  that  there  are  some  other  rules  for 
the  construction  of  wills  equally  authoritative,  and,  perhaps  at 
least,  equally  applicable.  Wherever  the  intention  of  the  testator 
is  manifest  and  clearly  expressed  in  the  will,  and  whenever  it  is 
not  contrary  to  the  settled  rules  of  law,  courts  are  bound  to  give 
it  effect;  but  when  the  language  is  uncertain,  and  different  con- 
jectures, as  to  the  meaning  may  be  drawn,  of  equal  plausibility, 
the  sound  rule  is,  to  abandon  all  attempts  to  discover  a  design 
\vhieh  the  testator,  evidently,  has  not  expressed,  and  to  construe 
the  instrument  according  to  those  rules  which  the  common  law 
has  provided  with  regard  toother  legal  conveyances ;  that  is, 
when  the  contrary  does  not  manifestly  appear,  the  testator  is  to 
be  considered  as  using  the  words  he  has  adopted  in  their  tech- 
nical sense.  8  Vin.  181,  title  Devise  F.  pi.  8.  Ibid.  182,  pi.  19. 

If  the  intention  of  the  testator  is  to  furnish  the  rule  of  con- 
struction, it  is  apprehended  some  hints  may  be  collected  from 
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the  different  parts  of  the  will,  which  tend  as  strongly  to  shew  his 
design,  as  those  ambiguous  phrases  upon  which  so  much  reli- 
ance has  been  placed.  Inferences  from  the  latter  are  so  exclu- 
sively technical,  that  to  have  employed  expressions  of  this  kind 
with  a  view  to  them,  would  evince  a  degree  of  legal  knowledge 
that  would  have  saved  the  court  the  trouble  of  this  examination, 
by  leading  the  testator  to  the  employment  of  the  most  precise 
and  formal  phraseology.  The  very  uncertainty  that  exists  shews 
that  he  was  not  aware  of  the  force  that  would  be  given  to  his 
words. 

It  may  be  remarked  upon  this  will,  that  when  the  testator  de- 
vises the  North  River  lands,  he  devises  to  his  children  generall}': 
when  he  comes  to  the  qualifying  clause,  he  makes  use  of  the 
same  term.  In  the  preceding  devises,  he  employs  the  word  son. 
So  it  is  in  the  codicil — if  any  of  the  lands  thus  given  to  his  sons 
should  be  claimed,  all  his  children  should  unite  in  defending 
them.  The  same  caution  is  not  used  when  speaking  of  the  lands 
devised  to  his  daughters ;  nor  does  he  appear  to  anticipate  the 
possibility  that  his  daughters  would  ever  be  entitled  to  the  lands 
which  he  had  given  to  his  sons. 

The  woixl  share  is  particularly  appropriated  to  the  North 
River  lands,  to  the  exclusion  of  the  others.  Share  means  a  pro- 
portionate part;  all  his  children  were  entitled  to  the  benefit  of 
survivorship  in  these  shares.  In  what  property  had  all  the 
children  shares  or  proportionate  parts,  which  could  come  within 
this  clause  ?  It  was  only  in  the  North  River  lands.  The  devises 
to  the  sons  of  specific  pieces  of  property,  did  not  give  them 
shares  of  them,  but  vested  in  the  particular  devisees  the  exclu- 
sive interest.  The  word  is  share  not  shares',  this  seems  to  indi- 
cate an  idea  of  equality  of  right,  or  reciprocity  in  deriving 
benefit  under  it. 

The  leading  object  of  the  testator  seems  to  be,  to  give  a  pre- 
ference to  his  male,  over  his  female  issue.  The  only  mode  in 
which  this  intent  can  with  certainty  be  effected,  would  be,  to 
confine  this  limiting  clause  to  the  last  devise;  otherwise  the 
daughters  have  the  remainder  in  tail  in  the  whole  estate,  besides 
the  £140;  while  the  estate  to  the  sons  is,  as  to  all  beneficial 
interest  in  them,  nothing  more  than  an  estate  for  life.  In  Fern. 
158,  it  was  considered  that  £380  was  near  the  value  of  an  estate 
for  life  of  £70  per  annum. 

VOL.  II.  Y 
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Unless  the  testator  designed  to  favour  bis  daughters,  in  pre- 
ference to  his  sons,  an  idea  utterly  at  variance  with  the  whole 
tenor  of  this  instrument,  he  could  not  possibly  have  intended  to 
make  such  a  provision,  as  is  drawn  from  his  words  by  the 
opposite  counsel.  It  is  said,  the  true  rule  of  construction  on  the 
circumstance  of  the  charge  is  found  in  Collier's  case,  reported 
by  Coke.  We  acquiesce  fully  in  the  authority  of  that  case,  and 
consider  that  the  proposition  there  laid  down  by  the  court, 
that  where  any  loss  may  accrue  to  the  devisee,  by  the  payment 
of  the  sum  charged  upon  the  land  devised,  the  law  will  consider 
the  intention  of  the  testator  to  have  been  to  pass  a  fee.  The 
authorities  cited  by  the  gentlemen  on  the  other  side  fully  estab- 
lish the  soundness  of  this  doctrine,  and  shew  further,  that  the 
amount  of  the  loss  is  perfectly  immaterial.  The  language  of  Lord 
Mansfield,  (3  Burr.  1623)  in  the  case  of  Frogmorton  v.  Jfolyday, 
is  express  to  this  point.  His  lordship  says,  "let  the  sum  charged 
upon  a  devise  be  ever  so  small,  it  shall  give  a  fee:  but  if  it  be 
made  payable  out  of  the  annual  profits  it  is  otherwise."  Here  it 
is  not  payable  out  of  the  profits.  The  same  doctrine  is  again 
recognized,  in  its  full  extent,  by  the  same  learned  judge,  in  Love- 
acres  ex  dem.  Mudge  v.  Blight,  (Coivp.  352)  and  it  may  now 
be  considered  as  one  of  the  best  settled  principles  of  the  law  of 
devises. 

The  devise  of  Jacob,  therefore,  of  the  lands  now  in  dispute, 
may  be  considered  as  conveying  a  fee-simple,  both  from  the  apt 
and  technical  words  employed  by  the  testator  in  limiting  the 
estate,  and  from  {,h.c  settled  rules  of  construction  in  doubtful  cases. 
Any  implication  to  overturn  this  manifest  intention,  should  be 
plain  and  necessary.  Aumble  v.  Jones,  (1  Salk.  238).  Cowp. 
240,  355* 

The  only  circumstance  which  in  this  case  can  be  considered 
as  in  the  slightest  degree  warranting  such  an  implication,  arises 
from  the  last  clause  in  the  will,  limiting  the  estate  over  in  case 
of  a  dying  without  issue.  That  this  clause  applies  to  the  North 
River  lands,  which  had  been  devised  immediately  before,  there 
is  no  difference  of  opinion  ;  nor  is  there  any,  with  regard  to  its 
effect  on  that  part  of  the  estate.  The  only  question  is,  whether 
the  intention  of  the  testator,  that  it  should  also  extend  to,  and 
include  the  devises  in  the  preceding  and  remote  parts  of  the 

ill,  is  so  clear  and   unequivocal,  as  to  require  the  court  to 
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declare  such  a  construction  necessary  to  extract  sense  from,  or 
give  consistency  to  the  instrument.  The  case  of  Adams  v.  Clark, 
(9  Mod.  154 ;  2  Eq.  Ca.  Ab.  557)  is  an  authority  to  shew,  that 
a  qualifying"  clause  in  a  will  may  be  construed  to  apply  only  to 
parts  of  the  instrument,  when  an  extension  of  it  to  others  would 
be  contrary  to  their  terms  and  meaning.  The  same  control  was 
exercised  in  Richards  v.  Cock,  (2  Eq.  Ca.  Ab.  558)  in  order 
to  prevent  repugnancy.  8  Vin.  Ab.  285,  M.  pi.  23,  is  to  the 
same  point. 

The  doctrine,  that  the  heir  is  not  to  be  disinherited  without 
express  words  or  necessary  implication,  and  that  all  doubts  as  to 
the  intention  of  the  testator  should  be  resolvexl  in  his  favour,  is 
scarcely  applicable  to  a  case  in  which  that  heir,  abandoning  his 
title  by  descent,  comes  forward  as  a  claimant  under  the  will. 
He  has  grounded  his  claim  upon  the  terms  of  the  devise,  and 
upon  them  he  must  rest:  he  comes  forward  as  a  volunteer,  founds 
his  demand  upon  his  title  as  purchaser,  and  therefore  is  entitled 
to  no  more  favour  than  any  other  purchaser  or  volunteer. 

Jl.  Stockton,  on  the  same  side. — The  lessor  of  the  plaintiff 
claims  the  premises  in  controversy,  as  a  remainder  limited  after 
a  devise  in  fee  tail.  On  the  construction  given  to  the  will  by  the 
counsel  for  the  plaintiff,  and  under  the  cases  cited  by  them  in 
the  argument,  unless  the  estate  devised  to  Jacob  was  a  fee,  it 
was  an  estate  tail,  remainder  to  the  other  children  of  the  testa- 
tor, as  survivors.  Chadock  v.  Cowley  and  Den  v.  Shenton,  place 
th;s  beyond  a  doubt.  The  circumstance,  that  Eynier  is  the  heir 
at  law,  is  of  no  importance,  and  the  doctrine,  that  the  heir  is  not 
to  be  disinherited  without  express  words,  is  entirely  foreign  to 
the  case.  One  who  takes  under  a  will  recognizes  the  entire 
validity  of  the  instrument,  and  is  precluded  from  questioning  its 
legal  operation.  He  divests  himself  voluntarily  of  every  other 
title,  and,  coming  before  the  court  in  the  character  of  a  volunteer 
and  purchaser,  places  himself  upon  an  equal  footing  with  every 
other  volunteer  and  purchaser.  Fearne  on  Cont.  Item.  145-6. 

It  seems  to  bo  acknowledged,  on  all  hands,  that  this  is  a  ques- 
tion of  intention  ;  and  it  may  not  be  superfluous  to  remark,  that 
to  '.-ons'ider  the  testator  as  having  employed  a  restrictive  clause 
of  Vhis  kind  with  a  view  to  the  inference  which  might  be  drawn 
1'r'  m  it,  would  bo  to  presume  him  acquainted  with  the  refined 
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and  technical  rules  of  construction,  and  at  the  same  time  igno- 
rant of  the  most  familiar  doctrines  of  the  law.  This  observation 
is  not  designed  to  impugn  the  rule  by  which  courts  have  consid- 
ered themselves  as  bound  to  narrow  down  a  preceding  devise 
in  fee  to  one  in  tail ;  it  has  become  a  settled  rule  of  law,  and  a 
departure  from  it  at  this  period  would  be  fraught  with  evil  and 
inconvenience.  But,  under  such  circumstances,  the  rule  ought 
not  to  be  carried  further  than  authoritative  precedents  require 
it  to  be  done,  nor  should  new  doctrines  be  introduced  under 
colour  of  others,  in  themselves  not  wholly  free  from  objection. 
There  is  no  case  to  be  found  precisely  in  point,  and  the  court 
are  in  a  measure  left  to  frame  a  rule  for  the  occasion.  In  Bulst. 
61,  a  clause  of  this  nature  was  rejected  by  the  court,  as  repug- 
nant and  void. 

In  the  courts  of  Great  Britain,  considerations  of  a  political 
nature  have  frequently  been  resorted  to,  as  sufficient  to  influence 
the  decision  in  doubtful  cases;  and,  indeed,  many  of  the  settled 
doctrines  of  the  common  law  have  originated  in  views  of 
expediency.  If  the  same  principle  is  to  be  attended  to  here,  our 
courts  ought  to  lean  strongly  against  creating  estates  tail  by 
implication.  They  are  discordant  with  our  system  of  govern- 
ment, and  the  legislature,  acting  upon  this  idea,  have  virtually 
abolished  this  species  of  estate. 

The  words  of  the  clause  devising  the  premises  now  in  dis- 
pute, are  sufficient  to  carry  the  fee,  and  are,  in  fact,  the  specific 
terms  which  the  law  has  prescribed,  as  the  most  apt  to  convey 
the  highest  possible  interest.  The  devise  is  to  Jacob,  his, 
heirs  and  assigns:  the  word  heirs  includes  every  possible 
description  of  persons  who  could  claim  under  that  character ; 
the  word  assigns  seems  clearly  to  intimate  the  intention  of  the 
testator,  that  the  power  of  alienation  should  be  unrestricted. 
In  this  respect,  the  case  is  stronger  than  any  in  the  books  where 
the  word  heirs  alone  is  used,  a  word  which,  in  common  discourse, 
has  not  always  the  same  unlimited  meaning  as  the  law  has 
attached  to  it,  and  which,  in  the  cases  cited,  the  subsequent 
expressions  shew  the  testator  to  have  employed  in  its  confined 
sense. 

In  Morgan  v.  Griffith?,  in  Cowper  232,  the  devise  wag  to  the 
grandchild  expressly  for  life,  and  after  his  death  to  his  heirs  and 
assigns;  in  this  case  it  is  expressly  in  fee,  and  the  power  of  alien- 
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ation,  implied  by  the  word  assigns,  shews  that  the  testator 
intended  to  give  the  fee. 

The  distinction  contended  for,  in  consequence  of  this  super- 
added  term,  is  recognized  in  8  Vin.  Ab.  243,  A.  b.  pi.  21,  where 
Lhe  devise,  in  the  first  instance  was  in  fee,  to  which  a  restrictive 
clause  was  annexed,  shewing  the  intention  of  the  testator  to 
limit  it  to  the  heirs  of  the  body:  but,  notwithstanding  this 
restriction,  it  was  held,  that  the  first  devisee  took  the  fee  by 
virtue  of  a  power  of  disposal  inconsistent  with  a  lesser  estate. 
In  the  present  case,  this  power  is  necessarily  implied  by  the 
word  assigns,  which  would  otherwise  be  altogether  senseless. 

The  intent  of  the  testator  is  therefore  manifest,  and  the 
legal  effect  of  the  words  not  less  clear:  under  such  circum- 
stances, it  is  contrary  to  every  rule  of  law  to  permit  general  or 
doubtful  words,  subsequently  introduced,  to  alter  or  conti*ol  the 
previous  express  devise.  7  Bac.  Abr.  342.  Shepherd's  Abr.p.  11, 
Testament.* 

The  question  then  is,  whether  the  subsequent  clause  is  so  evi- 
dently restrictive  of  this  devise  as  to  narrow  it  down  to  an 
estate  tail? 

1.  The  court  may  reject  it  as  repugnant,  if  it  appears  contrary 
to  the  general  intent  of  the  will.  2.  They  may  confine  the 
application  of  it  to  the  North  River  lands. 

If  the  testator  attached  any  meaning  to  the  word  assigns,  and 
it  is  not  to  be  presumed  that  he  employed  any  word  without  some 
design,  the  qualifying  clause  has  been  shewn  to  be  repugnant  to 
this  clear  intent,  and  may  therefore  bo  rejected  altogether. 

But  full  effect  may  be  given  to  it,  consistently  with  the  other 
parts  of  the  will,  by  confining  it  to  the  North  River  lands.  The 
testator  had  just  made  a  disposition  of  this  part  of  his  propert}' ; 
the  circumstance  was  fresh  in  his  recollection  ;  he  had  divided  it 
into  shares  among  his  children.  The  terms  shares,  and  children, 
when  used  so  immediately  afterwards,  evidence  his  intention  to 
apply  them  to  that  part  of  the  will  in  which  ho  had  so  recently 
connected  them.  With  respect  to  thorn,  all  his  children  were 
equally  provided  for — their  shares  were  equal,  the  benefit  of 
survivorship  would  be  equal.  Agreeably,  therefore,  to  this  intent, 
and  to  grammatical  construction,  ho  must  be  presumed' to  have 

*  See  Jones  v.  C-Abeck,  8  ?u  <un.  42,  Accord. 
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included  no  other  part  of  tbe  estate.  Spirt  v.  Hence,  (Cro.  Oar. 
368)  favours  such  a  construction. 

The  will  displays  gross  ignorance  on  the  part  of  the  testator 
or  the  scrivener:  allowances  are  to  be  made  for  this,  and  where 
a  clear  devise  of  an  absolute  estate  has  been  made,  it  ought 
not  to  be  destroyed  by  any  inferences  or  general  expressions. 
General  clauses  ought  not  to  be  extended.  In  Pig  got  v.  Penrice, 
(1  Eq.  Ca.  Ab.  209, pi.  13)  A.  devised  in  the  following  manner: 
"Item.  I  make  my  niece  executrix  of  all  my  goods,  lands,  and 
chattels;"  the  testator  had  a  real  and  personal  estate,  but  no 
leases  or  interests  for  years  in  any  lands  whatsoever;  and  the 
question  was,  whether  any,  or  what  estate  passed  in  the  lands 
by  this  devise?  The  lord  chancellor  was  clearly  of  opinion,  that 
the  real  estate  did  not  pass,  and  that  the  word  lands  was  not,  as 
was  objected,  useless  and  to  be  rejected  ;  for  that,  in  all  proba- 
bility, there  might  be  rents  in  arrear  in  those  lands  which  would 
pass  to  the  executrix.  So  in  another  case,  reported  in  2  Eq.  Ca. 
Ab.  328,  pi.  2,  where  one  seized  of  lands  in  fee,  made  his  will, 
and  thereby  gave  several  legacies,  and  then  bequeathed  in  these 
words:  "I  give  the  rest  of  my  estate,  chattels  real  and  per- 
sonal, to  I.  S."  it  was  resolved  by  Ilarcourt  C.  J.  that  nothing 
but  chattels  passed  by  the  word  estate.  In  Chester  v.  Chester, 
Ibid.  330 ;  3  P.  Wms.  56,  it  was  held  by  the  judges,  that  where  a 
general  clause  could  be  confined,  it  ought-to  be  done. 

The  charge  upon  the  land,  is  however  a  decisive  circumstance 
in  favour  of  the  defendant.  This  charge  cannot  be  considered 
as  an  annuity,  as  seems  to  be  the  idea  of  the  counsel  for  the 
plaintiff.  It  is  a  gross  sum,  payable  by  instalments,  attached 
by  the  testator  to  the  devise,  in  such  a  manner  as  to  become  a 
personal  debt  from  Jacob,  fixed  upon  him  by  the  very  act  of 
taking  possession  under  the  will.  The  moment  he  entered,  ho 
became  legally  liable  for  the  whole  amount,  and  had  he  died 
immediately  after,  his  personal  representatives  were  bound  to 
make  it  good.  In  this  view  of  the  case,  it  is  immaterial  whether 
•we  are  to  take  our  estimate  of  the  annual  value  of  the  land 
according  to  the  uniform  practice,  as  it  was  at  the  date  of  the 
Avill,  or  agreeably  to  the  doctrine,  now  for  the  first  time  heard 
of,  that  the  will  is  to  be  construed  according  to  circumstances, 
as  they  existed  when  Jacob  entered,  more  than  twenty  years 
after  the  date  of  the  instrument. 
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This  construction  is  placed  be}'ond  a  doubt  by  the  case  of  Reed 
v.  Hatton,  (2  Mod.  25)  where  the  testator  devised  to  his  son  P.. 
a  property  of  the  annual  value  of  £16,  adding  the  following 
clause  :  "  which  houses  I  give  to  my  son  R.  upon  this  condition, 
that  he  pay  unto  his  sisters  five  pounds  a  year."  The  court 
adjudged  that  R.  took  a  fee.  The  cases  are  precisely  similar, 
except  that  the  chance  of- loss  was  much  less  in  the  one  cited, 
and  the  devise  was  not  expressly  in  fee ;  but  the  court  consid- 
ered the  possibility  of  loss,  however  remote,  as  the  true  point  of 
inquiry,  and  put  the  case  of  a  devise  to  A.  of  £100  per  annum, 
he  paying  to  B.  20s.  where  it  was  not  likely  the  devisee  will  be 
damnified,  but  if  is  possible  he  may.  This  case  is  cite/1  with 
approbation,  by  Mr.  Justice  Wilmot,  3  Burr.  1542. 

Our  case  is  that  of  an  express  devise  in  fee;  we  do  not  rest 
our  claim  upon  the  circumstance,  that  a  charge  is  annexed  :  we 
resort  to  this  fact,  as  corroborating  our  title  by  destroying  the 
implication  which  it  has  been  attempted  to  draw  from  general 
expressions  in  remote  parts  of  the  will.  In  ejectments,  the  plain- 
tiff must  recover  by  the  strength  of  his  own  title;  he  must  make 
it  apparent  that  the  title  is  clearly  with  him,  and  in  cases  of  doubt, 
particularly  where  equitable  considerations  do  not  weigh  in  his 
favour,  no  shadow  of  uncertainty  should  be  suffered  to  remain. 

Ogilcn,  in  reply. — The  court  is  bound  to  adhere  to  plain 
words  and  technical  expressions  in  a  will,  and  possible  intentions 
are  not  to  be  permitted  to  weigh,  unless  clothed  in  language 
which  will  warrant  the  construction.  What  he  might,  perhaps, 
have  designed  to  do,  is  not  the  question,  but  what  is  the  legal 
operation  of  the  words  used?  The  principal  difficulty  appears  to 
be  in  settling  the  application  of  the  last  clause  of  the  will.  In  its 
terms,  it  is  not  confined  to  any  particular  devise,  and  wo  are 
therefore  compelled  to  have  recourse  to  conjecture  to  ascertain 
the  intention  of  the  testator.  It  has  been  contended,  that  it 
phould  be  restricted  to  the  devise  of  the  North  River  lands,  but 
the  circumstance  that  such  a  construction  would  operate  in  fav- 
our of  the  defendant's  title  is,  perhaps,  the  chief  foundation  of 
this  idea.  The  testator  had  divided  his  estate  into  different  par- 
cels;  he  had  made  specific  devises  to  his  three  sons,  and  be- 
queathed legacies  to  his  daughters.  lie  then  gives  to  them,  col- 
lectively, the  remainder  of  his  estate  la  the  concluding  part  of 
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his  will,  anxious  to  preserve  the  property  among  his  own  chil- 
dren, he  limits  the  shares  before  given  to  the  survivors  of  those 
who  may  happen  to  die  without  leaving  issue.  This  limiting 
clause  relates  to,  and  qualifies  some  preceding  disposition  which 
he  had  made,  and  the  question  is,  to  what  does  it  extend?  Had 
the  clause  disposing  of  his  North  River  estate  immediately  pre- 
ceded this  restriction ;  had  he  said  the  shares  jiust  before  divided 
among  his  children,  some  ground  would  have  existed  for  the 
construction  contended  for."  There  is  no  difference  of  opinion 
with  respect  to  the  fact,  that  it  was  not  intended  to  embrace  the 
next  preceding  clause,  where  he  disposes  of  his  personal  estate 
to  his  wife,  she  paying  thereout  £5  to  two  of  the  sons.  If  it  did 
not  apply  to  this  clause,  there  seems  no  assignable  ground  for 
selecting  any  other  to  which  it  must  apply,  and  confining  its  ap- 
plication to  that.  The  rules  of  grammatical  construction  and  the 
doctrines  of  common  sense  are  equally  outraged  by  such  a  ca- 
pricious construction.  In  Den  v.  Balderston  the  expression  "the 
rest  of  my  surviving  children"  was  held  to  include  all,  though 
there  were  strong  circumstances  to  shew  that  the  eldest  son  was 
not  intended  to  be  affected.  So  in  Smith  v.  Doran,  in  the  Ex- 
chequer, cited  in  the  argument  of  the  preceding  case,  where  the 
testator  devised  one-fourth  part  of  his  property  to  his  eldest  son, 
who  was  of  age  at  the  time ;  and  the  other  three-fourths  to  his 
three  younger  sons,  who  were  all  under  age;  and  then  added, 
"  but  if  any  of  my  said  children  should  die  before  twenty-one, 
then  their  respective  property  shall  be  divided  amongst  iill  my 
children,  share  and  share  alike."  One  of  the  younger  children 
died,  and  the  court  held  the  elder  was  equally  entitled  with  his 
younger  brothers.  The  arguments  drawn,  in  the  present  case, 
from  the  apparent  intention  to  preserve  equality  and  reciprocity, 
were  not  of  sufficient  weight  to  induce  the  court  to  restrict  the 
operation  of  this  limitation  to  those  among  whom  it  might  exist. 
The  terms  of  the  codicil  have  been  referred  to,  where  all  the 
children  are  directed  to  assist  in  defending  the  sons'  lands,  should 
they  be  claimed:  this  language  is,  at  least,  equally  forcible,  in 
favour  of  our  construction,  for  why  should  the  daughters  con- 
tribute to  the  expense  of  defending  property  in  which  they  had 
not  even  a  contingent  right,  however  remote. 

The  clause  is  not  repugnant  to  the  first  devise :   it  is  merely 
explanatory  of  the  meaning  of  the  testator,  and  a  similar  form 
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of  words  was  so  held  in  Soule  v.  Gerard.  In  Morgan  v.  Griffiths, 
the  word  assigns,  to  which  so  much  importance  has  been  attached, 
was  not  permitted  to  control  the  intention  of  the  will,  or  the  strict 
and  legal  effect  of  its  words ;  nor  does  it  appear  to  have  been 
noticed  in  the  argument  by  the  counsel. 

The  charge  in  this  case  is  clearly  payable  out  of  the  land. 
The  testator  expressly  postpones  the  time  of  payment  until  one 
year  after  the  devisee  should  come  into  possession.  It  is  fair  to 
presume  that  he  looked  forward  to  a  higher  value  at  that  time 
than  when  he  made  his  will.  In  the  cases  cited,  the  time  of 
payment  is  not  postponed.  One  circumstance,  however,  is  con- 
clusive upon  this  head — we  have  no  estimate  of  all  the  lands 
devised  ;  that  part  which  was  purchased  by  Jacob  of  his  father 
is  wholly  omitted  in  the  valuation,  and,  whether  it  be  utterly 
worthless  or  not,  the  court  cannot  take  notice  of  any  fact  not 
appearing  in  the  case. 

The  importance  attached  to  the  particular  phraseology  em- 
ployed by  the  testator,  is  founded  upon  the  idea,  that  he  was 
acquainted  with  its  legal  effect,  a  supposition  negatived  by  every 
part  of  the  will.  Every  thing  disposed  of,  even  the  old  family 
bible,  and  the  personal  property,  is  given,  in  the  same  form  of 
words,  to  the  devisee,  his  heirs  and  assigns.  It  is  manifest  the 
testator  was  not  aware  of  the  meaning  of  the  expression. 

The  opinion  of  the  court  was  delivered  in  November  Term, 
1800,  by 

K.INSEY  C.  J.  (After  stating  the  facts  of  the  case.) — A  great 
part  of  argument  turned  upon  the  question,  whether  Jacob 
Wortendyk  took  an  estate  in  fee  or  in  tail  under  the  will  of  his 
father?  and  this  seemed  to  depend  in  a  great  measure  upon 
another,  viz.  whether  the  latter  clause  in  this  will,  declaring, 
that  in  case  of  the  death  of  any  of  his  children  without  issue, 
the  survivors  or  their  heirs  should  take  the  share  of  such  chil- 
dren so  dying,  bo  applicable  to  the  North  River  lands  only,  or 
extends  to  the  preceding  devises,  and  embraces  that  to  Jacob, 
under  whom  the  defendant  claims? 

.  In  the  outset  I  will  remark,  that  little  or  no  importance  is  to 
be  attached  to  the  use  of  the  word  assigns  in  this  case,  a  cir- 
cumstance upon  which  a  considerable  part  of  the  argument  was 
founded.  I  am  not  aware  of  a  single  case,  wherein  a  certain 
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interest  having  been  given  in  a  will,  this  word  has  been  held  to 
enlarge,  or  in  any  manner  to  affect  this  intei'est.  Every  interest 
recognized  by  the  law,  unless  under  particular  circumstances, 
is  the  object  of  an  assignment.  It  belongs  essentially  to  every 
species  of  interest  or  property,  and  the  introduction  of  the  term 
is  therefore,  in  every  case,  superfluous  and  inoperative  in  a  con- 
veyance of  property.  The  first  section  of  Lyttleton  shews  that 
this  word  has  no  enlarging  power  in  a  conveyance;  and  Coke, 
in  his  commentary,  fol.  9,  b.,  shews  that  it  is  the  same  in  case 
of  a  will.  The  argument,  therefore,  resting  upon  this  basis,  is 
entitled  to  no  consideration. 

As  an  evidence  of  intention,  I  am  disposed  to  view  it  in  the 
Bame  light;  it  is  annexed  indiscriminately  to  every  clause  in  the 
will,  and  seems  to  have  been  used  rather  as  a  word  of  form  thai' 
as  one  to  which  the  testator  had  attached  any  definite  meaning 
The  intention,  to  which  we  are  to  look  in  settling  a  question 
upon  a  will,  is  not  a  forced,  conjectural,  or  possible  intention, 
but  such  as,  from  the  whole  tenor  of  the  instrument,  appears  to 
have  been  in  the  mind  of  the  testator,  whether  clothed  in  tech- 
nical language  or  not. 

Equally  unimportant  is  the  argument  raised  on  the  present 
occasion,  from  the  word  paying.  This  word  is  undoubtedly,  in 
some  instances,  amply  sufficient  to  carry  the  fee,  where  the 
other  parts  of  the  will  do  not  give  such  an  estate  in  express 
•words,  or  by  necessary  implication.  It  will  sometimes  enlarge 
an  estate  which  the  testator  has  in  so  many  words  called  an 
estate  for  life,  when  a  reasonable  doubt  exists  as  to  what  may 
be  called  the  general  intent  of  the  testator.  In  this  case,  the 
words  of  the  first  devise  carry  a  fee;  if  they  are  clear  and  ex- 
press, and  not  limited  by  any  subsequent  expressions,  they  can 
derive  no  additional  strength,  by  inference,  from  the  circum- 
stances of  the  charge.  If  the  subsequent  words  are  sufficient  to 
control  and  narrow  down  the  express  devise  in  fee  to  an  estate 
in  tail,  they  surely  must  have  the  same  force  in  qualifying  that 
which  is  built  wholly  upon  inference  and  conjecture.  It  is  only 
in  doubtful  cases,  and  to  ascertain  an  uncertain  intention,  that 
this  circumstance  can  be  permitted  to  weigh. 

The  plaintiff,  acknowledging  that  the  terms  of  the  first  devise 
are  sufficient  of  themselves  to  carry  the  fee,  considers  them  as 
afterwards  limited  by  the  restricting  clause,  which  extends,  as  is 
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contended,  to  all  the  antecedent  devises,  and  explains  the  pre- 
vious devise  to  Jacob.  This  is  the  point  upon  which  the  case 
hinges,  and  which  it  becomes  important  to  examine  with  care. 
Some  preliminary  observations  will  render  this  investigation 
more  easy,  and  the  determination  of  the  question  more  satisfac- 
tory. 

In  the  first  place  I  remark,  that  it  is  a  clearly  settled  rule  of 
law,  that  whenever  a  testator  makes  clashing  limitations  in  his 
will,  or  whenever  it  becomes  necessary  that  either  a  particular 
or  general  intent  should  give  way,  courts  will  and  ought  to 
consider  the  latter  as  countervailing  the  former.  Robinson  v. 
Robinson,  1  Burr.  38.  Roe  v.  Grew,  2  Wils.  322.  Den  v.  Puckey, 
5  Term  Rep.  303.  Roe  v.  Rivers,  1  Term  Rep.  272.  This  .prin- 
ciple is  founded  in  reason,  and  has  long  been  recognized  in  tho 
law. 

Another  rule  adopted  in  the  construction  of  devises,  deserves 
notice.  A  testator  in  using  technical  words,  does  not  always 
understand  them  in  a  strictly  technical  sense.  This  is  frequently 
the  case  with  the  word  heirs,  which  in  many  instances,  in  vulgar 
parlance,  signifies  only  children.  When  this  word,  therefore, 
occurs  in  a  will  it  must  first  bo  ascertained,  whether  by  it  the 
testator  intended  that  succession  of  persons  who  come  under  the 
denomination  of  heirs?  If  he  did  mean  it  in  this  general  and 
technical  sense,  he  never  can  be  permitted  so  far  to  control  the 
rules  of  property,  as  to  enable  one  taking  under  the  heir  to  take 
in  any  other  manner  than  in  the  quality  of  heir;  that  is,  he  must 
take  by  descent,  and  not  by  purchase.  Jones  v.  Morgan,  1  Br.  Oh. 
Rep.  206,  220.  The  same  rule  is  to  be  observed  when  the  word 
issue  is  employed.  From  this  principle,  therefore,  it  results, 
that  an  express  devise  in  fee  or  for  life  tc  the  first  devisee  is  a 
point  wholly  immaterial;  and  whether  ho  shall  take  such  estate 
as  is  expressly  given,  must  depend  upon  the  subsequent  words, 
which  may  either  enlarge  or  narrow  the  first  devise. 

These  positions  must  bo  assumed  as  tho  settled  doctrines  of 
the  law,  and  therefore,  notwithstanding  tho  original  devise  to 
Jacob,  clearly  was  sufficient  of  itself  to  carry  a  fee ;  yet  if  the 
last  clause  in  the  will  did  actually  apply  to  and  restrict  this 
general  language,  the  intent  to  bo  collected  from  the  whole  instru- 
ment is  clearly,  that  when  Jacob  died  without  issue  his  surviving 
brothers  and  sisters  must  take.  The  general  intent  must  prevail. 
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This  brings  the  case  which  \ve  are  to  decide  within  narrower 
limits,  and  renders  it,  as  was  correctly  remarked  at  the  bar, 
altogether  a  question  of  intention.  My  mind  has  wavered  in 
labouring  to  ascertain  this  intention,  and  to  extract  a  definite 
meaning  from  an  instrument,  evidently  written  by  a  man  totally 
ignorant  of  the  meaning  of  language,  who  appears  to  have  got  by 
rote  some  technical  expressions  which  he  had,  perhaps,  heard 
were  important,  and  who  scatters  them  with  a  profuse  hand 
where  they  might  be  necessary,  and  where  they  tend  rather  to 
confuse  and  hide,  than  to  illustrate  his  intention.  In  almost 
every  clause  of  the  will,  those  expressions  which  are  used  to 
convey  a  fee  in  real  estate  in  conveyance  at  common  law,  are 
introduced  without  discriminating  between  the  different  kinds  of 
property  which  happened  to  be  under  consideration  ;  and  the 
old  family  bible  is  given  to  his  son  Rynier,  his  heirs  and  assigns 
for  ever.  Under  such  circumstances,  the  safest,  and,  perhaps, 
most  infallible  rule  will  be  to  presume,  that  whenever  he  did 
make  use  of  apt  and  proper  words,  he  intended  them  to  be  con- 
strued according  to  their  legal  meaning.  In  this  rule  we  may 
arrive  at  certainty;  once  abandon  it,  and  we  are  thrown  from 
conjecture  to  conjecture,  from  uncertainty  to  uncertainty. 

After  the  fullest  examination  which  it  has  been  in  1113-  power 
f.o  give  to  this  will,  I  am  satisfied  that  the  latter  clause  provid- 
ing, that  in  case  of  the  death  of  any  of  his  children  without  issue 
their  proportion  to  go  to  the  survivors,  must  be  confined  to  the 
tforth  Kiver  lands,  and  does  not  include  the  property  previously 
disposed  of  specifically  to  his  sons.  That  it  therefore  does  not 
affect  or  control  the  previous  devise  to  Jacob,  and  that  the  les- 
sor of  the  plaintiff  cannot  recover  in  the  present  ejectment. 

The  design  of  the  testator,  as  collected  from  the  entire  will, 
seems  agreeable  to  the  general  custom  prevailing  in  New  Jersey, 
to  give  the  real  estate  to  his  male  descendants  who  bear  his 
name,  and  keep  up  the  family,  and  to  provide  the  daughters 
with  portions  payable  out  of  the  real  property  given  to  the  sons. 
The  North  River  lands  do  not  appear  to  have  been  so  far 
improved  as  to  bear  the  name  of  farm,  and  probably  were  a  recent 
acquisition  by  the  testator,  which  he  was  not  particularly  anx- 
ious to  retain  in  the  family.  It  forms,  however,  evidently  an 
exception  to  the  general  disposition  which  he  made,  and  his 
general  intent  to  confine  the  real  estate  to  the  male  children.  The 


NOVEMBER  TERM,  1800.  381 

Den  v.  Wortendyk. 

implication  therefore  is,  that  in  the  controling  clause  he  meant 
to  extend  the  daughter's  interest  no  further ;  that  he  had  no 
design  of  running  counter  to  the  obvious  intention  of  the  former 
devises,  but  merely  to  superadd  a  clause  to  the  disposition  which 
he  had  so  immediately  before  made. 

It  must  be  remembered,  that,  at  the  time  of  the  making  this 
will,  the  daughters  were  not  entitled,  under  our  laws  of  descent, 
to  any  portion  of  the  real  property.  With  this  circumstance  we 
must  presume  the  testator  acquainted  ;  and  he  must  therefore 
have  known  that  it  required  an  express  devise  to  them  to  entitle 
them  to  any  proportion  of  his  land.  The  express  devise  is  made 
of  the  North  River  lands,  but  not  being  made  of  any  interest  in 
the  remaining  property,  the  inference  is  almost  irresistible,  that 
he  did  not  contemplate  their  taking  it  in  any  contingency.  Thero 
is  surely,  however,  no  ground  to  infer,  that  he  designed  to  prefer 
the  daughters  to  the  sons,  as  may  be  the  case,  if  the  construc- 
tion of  the  plaintiff  is  correct. 

To  consider  this  clause  as  controling  the  devise  of  the  home- 
stead, would  be  to  impose  a  burthen  of  £80  on  these  lands,  to 
be  paid  to  the  daughters.  By  annexing  this  charge,  there  is  a 
possibility  of  a  loss  to  the  son,  which  wo  cannot  presume  was 
the  intention  of  the  testator,  and  that  the  daughters,  after 
receiving  this  payment,  should,  in  any  possible  contingency, 
receive  also  their  share  of  the  land;  a  supposition  so  unreason- 
able that  we  cannot  imply  it  under  the  circumstances  of  this 
case.  It  would  render  Jacob,  for  ten  years  after  he  came 
into  possession,  a  mere  servant  or  agent  for  the  daughters, 
without  remuneration,  and  possibly  with  loss,  and  then  narrow 
down  his  interest  to  a  precarious  tenure  during  his  life.  This 
implication  is  in  every  respect  so  unreasonable,  that  if  the 
words  would  bear  another  meaning,  we  should  consider  our- 
Bclves  as  bound  to  reject  it. 

Further,  if  the  testator  did  design  to  establish  that  equality, 
at  least  in  favour  of  his  daughters,  can  it  be  presumed  that  he 
would  have  left  his  intention  veiled  with  so  much  apparent 
caution.  The  great  and  valuable  parts  of  his  property  had  been 
disposed  of,  and  ho  would,  in  that  part  of  his  will,  have  intimated 
his  design  of  limiting  the  interest  of  his  sons.  No  such  view, 
however  appears,  until  he  comes  to  the  North  River  lands, 
which  it  has  been  shewn,  in  one  particular,  are  disposed  of  in  a 
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different  manner,  and,  as  we  think,  are,  in  this  respect  also,  sub- 
ject to  a  peculiar  and  distinct  limitation. 

Again,  if  this  restricting  clause  is  not  confined  to  the  North 
River  lands  exclusively,  it  must  embrace  and  control  every  pre- 
ceding devise.  There  is  no  ground  for  excepting  the  devise  to 
Rynier  or  Frederick,  or  the  legacies  to  the  daughters,  and  the 
word  share  is  equally  applicable  to  all.  The  family  bible,  the 
£140  bequeathed  to  the  daughters,  the  £5  out  of  the  moveable 
property,  must  all  be  subject  to  the  limitation,  and  to  a  division 
among  survivors.  It  cannot  place  the  absurdity  of  this  con- 
struction in  a  more  striking  point  of  view,  to  add,  that  one  of 
the  daughters  was  a  married  woman,  and  her  proportion  of  tho 
legacy  was  accordingly  payable  to  her  husband.  Can  it  be  pre- 
sumed, that  the  testator  intended  that  he  should  refund  in  any 
contingency  ?  The  conclusion  flowing  from  these  circumstances 
is  strongly  corroborative  of  the  idea,  that  the  qualifying  clause 
was  not  designed  by  the  testator  to  apply  to  the  whole  will. 

When,  moreover,  it  is  considered  that  the  North  River  lands 
alone  are  exempted  from  any  burthen  or  pecuniary  charge,  and 
that  therefore  no  loss  could  accrue  from  limiting  them  in  tail, 
and  that,  by  thus  confining  the  application  of  the  qualifying 
clause,  every  word  in  the  will  will  have  its  use,  and  none  be 
rejected,  there  can  exist  no  reason  for  unnecessarily  extending 
it  further. 

But  if  the  intention  remained  dubious,  as  there  is  a  clear  and 
absolute  fee  once  given,  this  ought  to  be  preserved,  until 
destroyed  by  words  as  express,  and  an  intention  as  plain,  as 
that  by  which  it  was  created.  On  the  whole  case,  therefore, 
viewed  in  every  light  in  which  it  could  be  brought  under  con- 
sideration, we  are  of  opinion  with  the  defendant. 

Judgment  for  defendant. 

CITED  IN  Den,  Holcomb  v.  Lake,  4  Zab.  690. 
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SCHENCK  and  WIFE  against  VOORHEES. 

• 

The  arbitrators  had,  by  mistake,  inserted  the  surname  of  the  defendant  in 
the  place  of  that  of  the  plaintiff,  in  both  papers,  which  they  had  prepared  as 
duplicate  originals  of  their  award:  in  reading  one  of  them  to  the  parties,  as 
the  publication,  the  error  was  discovered,  and  rectified  with  the  assent  of  the 
parties,  and  the  paper  thus  corrected  was  published  as  the  award,  and  delivered 
to  the  plaintiff;  the  other  copy  delivered  to  defendant  accidentally  remained 
uncorrecte,d  ;  held,  that  the  award,  as  delivered  to  the  plaintiff,  was  good,  and 
sufficient  to  support  an  action  for  the  non-payment  of  the  money  ordered  to  be 
paid  to  plaintiff. 

This  was  an  action  of  debt,  on  an  award.  At  the  trial  of  the 
cause,  a  general  verdict  passed  for  the  plaintiff,  subject  to  the 
opinion  of  the  court,  on  the  following  case.  A  difference  having 
arisen  between  Ephraim  Lore  and  Catharine  his  wife,  Court 
Schenck  and  Sarah  his  wife,  and  John  P.  Voorhees,  on  the  one 
side,  and  John  Voorhees,  the  present  defendant,  on  the  other 
side,  with  regard  to  the  estates  of  Peter  and  Gertrude  Voor- 
hees, deceased,  the  parties  above  named,  on  the  24th  of  May, 
1793,  under  their  hands  and  seals,  agreed  to  refer  these  contro- 
versies, as  well  as  all  other  disputes  between  the  parties,  to 
certain  arbitrators,  and  bound  themselves  to  agree  to  the  settle- 
ment which  these  arbitrators  should  make  in  three  months  after 
the  submission,  in  the  penalty  of  £1000. 

On' the  24th  of  June,  1793,  the  arbitrators  made  and  sub- 
scribed two  papers,  purporting  to  be  awards  between  the  parties 
aforesaid,  reciting,  that  being  appointed  to  settle  all  matters  in 
difference  between  Court  Schenck  and  Sarah  his  wife,  and  the 
other  parties  mentioned  in  the  agreement,  they  award  several 
sums  of  money  to  Lore  and  John  P.  Voorhees,  and  also  award, 
that  the  same  John  Voorhees  shall  pay  unto  Court  Voorhees 
and  Sarah  bis  wife  £107  3s.  4d,  specie,  in  full  of  all  demands,  as 
legatee  or  any  otherwise. 

After  having  executed  the  papers  aforesaid,  the  arbitrators,  in 
the  presence  of  aU  the  parties  to  the  submission,  proceeded  and 
began  to  publish  the  flame,  by  reading  the  paper  purporting  to 
be  their  award,  and  given  in  evidence  to  support  the  present 
action.  During  the  reading,  when  they  arrived  at  the  name  of 
Court  Voorhces,  the  mistake  was  discovered,  that  it  had  been 
accidentally  inserted  instead  of  Court  Schenck.  The  arbitrators 
therefore,  immediately,  in  the  presence  of  the  parties,  and  with 
their  assent,  rectified  the  error  by  striking  out  Voorhees  and  in- 
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sorting  Schenck,  according  to  the  original  intent  of  the  arbitra- 
tors. After  the  error  was  thus  amended,  and  the  instrument 
published  as  the  award,  it  was,  as  such,  delivered  to  the  plain- 
tiffs ;  the  counterpart,  in  which  by  mistake  the  same  error  was 
suffered  to  remain,  was*  delivered  to  the  defendant.  The  ques- 
tion arising  in  the  case  is,  whether,  under  these  circumstances, 
the  plaintiff  can  recover? 

Aa.  Ogden,  for  the  plaintiff. — The  only  ground  upon  which 
the  defence  in  the  present  case  is  rested,  is  the  variance  exist- 
ing in  the  two  papers  executed  by  the  arbitrators,  as  their  aware? 
under  the  submission.  Every  formality  has  been  complied  with 
the  merits  of  the  case  have  been  fully  investigated  and  fairl} 
decided.  No  attempt  has  been,  or  can  be  made  to  impugn  thi 
decision  upon  the  ground  of  any  impropriety,  or  corruption,  or 
mistake,  nor  can  the  justice  of  the  award  be  called  in  question. 
"Will  the  court,  then,  under  these  circumstances,  prevent  the 
plaintiff's  recovery  ? 

1.  In  point  of  law,  the  paper  delivered  to  the  plaintiff  is  the 
only  instrument  which  the  court  can  recognize  as  the  award  of 
the  arbitrators ;  that  alone  having  been  published  and  read  as 
the  award.    The  only  question  arising  from  the  record,  when  nul 
tiel  award  is  pleaded,  is  the  legality  and  sufficiency  of  the  instru- 
ment declared  upon  ? 

2.  Supposing  both  papers  to  come  under  the  consideration  of 
the  court,  the  variance  subsisting  between  them  cannot  disaffirm 
the  one  declared  upon,  so  as  to  support  the  plea  of  nul  tiel  award. 

1.  The  first,  alone,  must  be  considered  as  the  award  :  it  is 
declared  upon  as  such,  and  is  proved  to  have  been  executed  and 
published  as  such.  There  was  no  stipulation,  that  the  award 
should  be  delivered  to  both  parties,  so  as  to  give  any  legal  valid- 
ity to  the  second.  A  power  was  delegated  to  the  arbitrators, 
which  was  fully  complied  with,  and  their  authority  terminated 
by  the  publication  of  the  award  on  which  the  action  was  brought. 
Any  other  and  further  acts  on  their  part  were  not  within  the 
submission,  or  the  scope  of  their  authority;  and  being  merely 
void,  cannot  vitiate  a  valid  instrument,  or  divest  us  of  rights 
legally  and  fairly  acquired. 

The  rule  in  1  Sac.  Abr.  title  Award  F.  is,  that  "if  it  be  pro- 
vided by  the  submission  that  the  award  should  be  notified  or 
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delivered  to  the  parties  in  writing,  it  is  no  award  till  notified  or 
delivered:"  but,  as  is  added  in  the  marginal  note,  "if  there  be 
no  such  provision  the  parties  must  take  notice  of  it  at  their  peril, 
and  if  they  do  not  the  act  awarded,  it  is  a  forfeiture  of  their 
obligation,"  The  delivery  of  the  paper  to  the  defendant,  not 
being  within  the  submission,  is  a  nullity,  and  the  maxim,  utile 
per  utile  non  vitiatur,  is  applicable. 

Before  the  defendant  can  avail  himself  of  this  second  paper, 
as  being  the  real  award  between  the  parties,  he  must  shew  it  to 
be  a  legal  instrument,  and  of  binding  force.  This,  however, 
cannot  be  pretended.  It  is  not  within  the  submission,  or  a  settle- 
ment of  the  differences  between  the  parties,  because  no  such 
person  as  Court  Voorhees  was  a  party  to  the  reference;  nor  is 
it  intimated  that  such'  a  person  is  actually  in  existence.  The 
instrument,  therefore,  is  a  mere  nullity,  and  cannot  be  permitted 
to  destroy  that  which  is  perfect  and  legal. 

Admitting,  however,  that  both  papers  are  to  be  regarded 
together,  as  forming  parts  of  one  and  the  same  transaction  ;  or 
that  this  last  one  stood  by  itself,  independent  of  the  other,  iho 
mistake  is  too  plain  to  lead  the  defendant  into  an  error.  It  is 
evidently  an  accidental  substitution  of  one  surname  for  another, 
not  calculated  to  perplex  or  mislead.  In  Co.  Lit.  3,  a.  it  is  stated, 
that  the  mistake  in  a  surname  is  not  fatal  in  a  grant.  4  Com. 
Dig.  Fait  F.  3,  if  a  surname  be  mistaken  it  shall  not  avoid  the 
deed  ;  not  even  if  it  be  totally  different. 

If  the  word  Voorhees,  thus  accidentally  inserted,  bo  rejected, 
the  award  will  be  in  favour  of  Court  and  Sarah  his  wife,  which 
is  readily  understood  by  reference  to  the  recital  of  the  parties 
to  the  submission.  It  is  a  sufficient  description  of  the  persons. 

Should  it  still  be  urged,  however,  that  the  description  is  so 
uncertain,  that  the  plaintiffs  cannot  be  considered  as  certainly 
intended,  it  is  a  case  of  latent  ambiguity,  which  may  be  explained 
by  parol,  or  other  evidence.  In  Dowset  v.  Sweet,  (Ambl.  175) 
where  a  devise  was  to  John,  the  son  of  J.  S.,  and  J.  S.  had  no 
son  John,  but  a  son  James,  it  was  held  that  James  should  take. 
So  in  Braduoin  v.  Harper,  fol.  374  of  the  same  book,  it  was 
held,  that  where  there  was  a  mistake  in  the  description  of  a 
legatee,  yet  the  legacy  was  held  good,  and  took  place  accord- 
ing to  the  intention.  In  Beaumont  v.  Fell,  (2  P.  Wms.  140)  where 
both  the  Christian  and  the  surnames  were  mistaken,  the  legacy 
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was  held  good.  The  same  doctrine  is  recognized  in  numerous 
other  cases,  which  it  would  be  a  waste  of  time  to  bring  to  the 
notice  of  the  court.  One  observation  may,  however,  be  made 
on  them,  that  in  these  cases  parol  testimony  was  admitted  to 
explain  the  ambiguity;  here  it  is  removed  by  evidence  of  a 
higher  character,  by  an  instrument  in  writing,  of  at  least  equal 
validity  as  that  in  which  the  mistake  exists. 

Wherever  a  mistake  exists,  evidence  is  admitted  to  prove  and 
explain  it.  2  Vesey  218.  6  Term  Rep.  676.  Here  it  was  imme- 
diately discovered,  and  rectified  by  consent  of  parties. 

R.  Stockton,  for  defendant. — This  is  an  action  of  debt  on  an 
award,  and,  under  the  statement  of  the  case,  we  contend  that 
no  recover}'  can  be  had. 

1.  Where  an  award  is  to  be  made  in  writing,  and  two  papers, 
materially  different  in  their  contents,  are  delivered  to  the  par- 
ties, neither  of  them  is  good.  Where  the  submission  is,  so  as  the 
award  be  made  in  writing,  and  ready  to  be  delivered  to  the  par- 
ties, on  or  before  &c.  it  seems  to  be  conceded  that  this  objec- 
tion would  be  fatal.  In  the  present  case  it  is  almost  the  same, 
and  the  same  consequences  ought  to  follow.  It  is  an  erroneous 
execution  of  their  authority,  and  in  a  material  and  substantive 
particular.  The  submission  is  of  the  controversies  between  one 
Bet  of  persons,  the  award  delivered  to  defendant,  by  which  alone 
he  is  bound,  is  between  parties  not  named  in  the  submission,  and 
not  parties  to  the  reference.  The  award,  on  the  face  of  it  there- 
fore, is  materially  defective,  and  cannot  be  helped  by  averment. 
Pope  v.  Brett,  2  Sound.  292.  Bacon  v.  Dubarry,  I  Ld.  Ray- 
mond 246. 

The  cases  cited  of  a  latent  ambiguity,  are  altogether  inappli- 
cable. A  latent  ambiguity  is  one  not  apparent  on  the  face  of  the 
instrument,  but  the  uncertainty  is  shown  to  exist  by  evidence  de 
hors  ;  it  is  clearly,  therefore,  a  case  in  which  the  ambiguity  hav- 
ing been  raised  by  testimony,  may  be  explained  in  the  same 
manner.  Bull.  N.  P.  296.  But  the  case  under  consideration  is 
widely  different;  the  defect  is  patent,  and  therefore  invalidates 
the  instrumentf  it  being  absolutely  incurable.  Independent,  how- 
ever, of  this  objection  to  the  authorities  cited,  this  is,  it  is  be- 
lieved, the  first  time  that  cases  upon  wills  have  been  adduced  to 
explain  difficulties,  or  to  afford  rules  of  construction  in  awards. 
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Can  this  court  carry  into  execution  an  award  in  favour  of 
Court  Schenck,  which  purports  to  be  made  in  favour  of  Court 
Voorhees ;  at  least,  before  it  is  proved  that  there  is  no  person 
bearing  this  latter  name,  and  having  a  wife  by  the  name  of 
Sarah  ?  It  would,  indeed,  be  going  far  to  determine  that  the 
plaintiff  shall  be  entitled  to  a  sum  of  money  expressly  awarded 
to  another  person. 

The  case  of  Green  v.  Lundy,  decided  at  Hunterdon  in  1793, 
(Goxe  Rep.  435)  affords  a  sufficient  answer  to  the  argument, 
that  the  court  may  confine  their  attention  to  one  of  these 
instruments.  It  was  there  held,  that  the  arbitrators  cannot 
make  two  awards  substantially  different  from  each  other,  or  if 
they  do,  the  parties  may  refuse  to  perform  either.  The  only 
distinction  that  can  be  raised  is,  that  there  the  action  was 
brought  on  the  submission  bond,  here  immediately  on  the 
award ;  a  difference  perfectly  immaterial,  and  insufficient  to 
take  this  case  out  of  the  same  principle. 

With  respect  to  the  alteration  having  been  made  by  con- 
sent; this  is  a  circumstance  not  apparent  on  the  face  of  the 
award,  but  which  could  be  proved  alone  by  parol  testimony. 
If  the  ambiguity  however  does  exist,  as  it  unquestionably 
docs,  parol  evidence  cannot  be  admitted  to  prove,  either  that 
the  intention  of  the  arbitrators  was  inaccurately  expressed,  or 
that  the  defendant  assented  to  the  rectification  of  it.  Powel  on 
Mortgages  61. 

As  to  the  delivery,  the  paper  given  to  defendant  was  given  as 
the  award,  and  this  delivery  is  a  sufficient  publication. 

Ogdcn,  in  reply — Green  v.  Lundy  went  upon  grounds  altogether 
different.  There  the  award  was  to  be  delivered  to  the  parties; 
each  \v:is  entitled  to  it,  and  it  was  accordingly  delivered  to 
each.  The  variance,  also,  was  such  as  could  not  bo  helped  by 
construction;  the  instruments  were  wholly  dissimilar,  and  it 
was  utterly  impossible  to  ascertain  which  was  agreeable  to  the 
intentions  of  the  arbitrators.  Both  papers  were  delivered  as  their 
award  ;  here  it  is  not  proved  that  the  paper  given  to  Voorhoos 
was  delivered  as  such.  In  that  case,  also,  it  did  not  appear  that 
Lundy  had  any  notice  of  the  contents  of  the  award  delivered  to 
Green,  or  of  there  being  any  variance  between  them.  The  dis- 
tinction remarked  by  the  opposite  counsel  is  not  so  unimportant 
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as  he  would  consider  it;  for  when  a  party  sues  on  a  penalty  he 
is  held  to  much  stricter  proof. 

The  opinion  of  the  court  was  delivered  in  November,  1800. 

KINSEY,  C.  J.  (After  stating  the  case.) — The  question  made 
in  this  case  is,  whether  the  plaintiffs  can  maintain  an  action  on 
the  award  delivered  to  them?  in  other  words,  whether  the 
mistake,  by  which  the  money  was  ordered  to  be  paid  to  Court 
Voorbees  and  Sarah  his  wife,  in  the  paper  delivered  to  the 
defendant,  so  vitiates  the  whole  proceedings  of  the  arbitrators, 
as  that  no  recovery  can  be  had  in  this  suit? 

According  to  the  statement  of  the  case,  it  appears  perfectly 
clear,  that  had  the  mistake  not  been  discovered  and  rectified,  as 
it  was  done,  and  had  both  the  papers  remained  unaltered,  and 
been  so  delivered  to  the  parties,  no  doubt  could  reasonably  have 
been  entertained  as  to  the  real  iotentibn  of  the  parties,  without 
having  recourse  to  the  parol  evidence  in  explanation  of  the  facts. 
If,  however,  the  evidence  be  considered,  no  doubt  can  exist  as 
to  this  being  a  mere  mistake  of  the  arbitrators,  and  nothing  more. 

Another  observation  may  be  made:  had  the  arbitrators  sub- 
scribed no  other  paper  than  the  one  so  altered  and  so  published, 
or  had  they  not  delivered  another  paper  variant  from  it,  to  the 
defendant,  this  action  could  clearly  have  been  supported  on  the 
corrected  paper,  and  the  award  would  certainly  have  been  held 
good.  Because,  however  necessary  it  might  be  to  notify  the 
award  made  to  the  defendant,  yet  as  the  submission  did  not  pre- 
scribe any  delivery  to  the  parties,  after  notification  be  was 
legally  obliged  to  perform  it,  as  fully  as  if  the  original  award 
had  been  delivered  to  him.  1  Bac.  Abr.  228.  Hob.  51. 

The  ground  of  objection,  however,  to  the  obligatory  force  of 
the  first  paper  seems  to  be,  that  both  are  equally  entitled  to  be 
considered  as  the  genuine  awasd ;  that  they  are  substantially 
different;  that  this  variance  creates  an  uncertainty,  and  that, 
therefore,  neither  is  binding.  Court  Voorhees  was  no  party  to 
the  submission,  and  Court  Schenck  cannot  claim  the  benefit  of 
an  award  made  in  favour  of  another  person. 

In  the  force  of  these  objections,  I  cannot  bring  my  mind  to 
acquiesce.  The  validity  of  awards  depends,  in  general,  upon  their 
conforming  to  the  terms  of  the  submission,  and  a  substantial 
variance  will  invalidate  the  award,  either  in  toto  or  partially.  The 
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terms  of  the  submission  may,  however,  be  as  various  as  the  dis- 
positions arid  pleasure  of  the  parties.  In  the  present  case,  the 
terms  prescribed  are,  that  the  arbitrators  are  to  settle  the  differ- 
ences between  the  parties,  particularly  those  relating  to  the 
estates  of  John  and  Gertrude  Voorhees,  deceased,  and  that  their 
award  was  to  be  final.  That  it  was  to  be  in  writing,  in  rather 
inferrible  from  the  word  subscribe,  than  expressly  stipulated  ;  and 
that  it  was  to  be  notified  to  the  parties,  seems  to  be  implied  in 
every  case,  before  they  can  be  liable  for  the  penalty  for  non- 
performance.  These,  alone,  are  the  terms  which  the  parties 
themselves  considered  it  necessary  to  prescribe,  and  it  does  not 
fall  within  the  scope  of  our  authority  or  inclination  to  annex  any 
others,  however  reasonable  and  customary  they  may  be.  The 
question  then  is,  whether  an  award  has  been  made  correspond- 
ing with  the  terms  of  the  submission  ?  If  so,  the  plaintiff  must 
recover,  otherwise  the  case  is  with  the  defendant. 

In  1  Burr.  277,  Hawkins  v.  Colclough,  Lord  Mansfield  states 
the  law,  as  it  now  stands,  with  regard  to  the  construction  of 
awards.  H-o  protests  "against  critical  niceties  in  scanning 
awards,  made  by  judges  of  the  parties'  own  choosing,  in  order 
to  the  determination  of  the  disputes  between  them."  He  admits, 
however,  that  even  under  the  more  liberal  doctrines  of  modern 
times  "  they  must  have  these  two  properties,  to  be  certain  and 
final."  The  certainty  required,  however,  may  bo  adjudged -of 
according  to  a  common  intent,  and  consistent  with  a  fair  and 
probable  presumption."  This  language  is  not  quite  so  perspic- 
uous as  could  be  desired,  but  I  take  his  meaning  obviously  to  be, 
that  which  "upon  a  fair  and  reasonable  construction  may  be 
called  certain,  without  recurring  to  possible  facts  which  do  not 
appear,"  as  is  stated  by  Buller,  in  The  Xing  v.  Lyme  Regis,  Doug. 
*158-9.  -That  is,  consider  the  instrument  together,  make.no 
suppositions  which  do  not  appear,  and  endeavour  to  ascertain 
the  probable  meaning.  If  I  am  obscure  I  am  so  with  great  men, 
and  upon  a  subject,  the  nature  of  which  does- not  permit  perfect 
clearness  of  language. 

It  is  not  denied,  that  Court  Voorhees  and  Sarah  his  wife  are 
not  parlies  to  this  submission  ;  and  it  is  equally  unquestionable, 
that  Court  Schenck  and  Sarah  his  wife  are.  The  arbitrators 
recite  the  names  of  the  parties  correctly ;  that  the}'  have  deliber- 
ately considered  the  allegations  and  evidences  of  the  parties,  of 
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whom  they  consider  Schenck  as  one :  they  award  expressly  to 
all  the  parties,  excepting  him  alone.  In  the  part  designed  for 
his  benefit  they  accidentally  insert  a  wrong  surname.  This  is  a 
fair  statement  of  the  case;  and  can  any  reasonable  man  say, 
that,  on  a  candid  view  of  the  circumstances,  he  could  entertain 
a  doubt  but  that  the  plaintiffs  were  actually  designed?  The 
Christian  name  is  correct,  the  name  of  the  wife  is  correct,  and  the 
presumption  arising  from  the  recital  of  the  names  of  the  parties, 
point  clearly  to  a  mistake,  and  to  the  manner  in  which  it  ought 
to  be  rectified.  Court  Voorhees  was  not  present  to  the  arbitra- 
tors, and  it  does  not  appear  that  such  a  man  is  in  existence. 
Here  is  a  probable  presumption  or  certainty  to  a  common  intent. 

Again,  the  paper  produced  by  the  plaintiffs  was  actually  read 
and  published  by  the  arbitrators,  in  the  presence  of  the  parties, 
after  correction,  as  their  award :  that  in  the  possession  of  the 
defendant  never  was  so  read  and  published.  If  nothing  had 
transpired  with  respect  to  the  second,  the  parties  were  obliged 
to  perform  their  part  of  the  first  at  their  peril.  It  formed  a 
complete  execution  of  the  power  delegated  to  the  arbitrators, 
and  the  object  of  their  appointment  being  fulfilled,  their  authority 
terminated.  The  delivery,  then,  to  the  defendant  was  a  super- 
fluous act,  and  superfl.ua  non  nocent  is  a  sound  and  rational 
maxim. 

If,  then,  the  first  paper  was  the  award,  and  that  is  free  from 
ambiguity,  a  variance  between  that  and  the  latter  can  work  no 
injury,  unless  it  could  have  cast  a  doubt  upon  the  real  meaning 
of  the  arbitrators.  The  maxim  of  law  is  nil  facit  error  nominis 
si  constat  de  persona.  If  it  is  necessary  to  have  recourse  to  con- 
jecture to  remove  an  ambiguity,  Lord  Mansfield  says,  that  if 
certainty  may  be  obtained  by  a  fair  and  reasonable  presumption, 
it  may  be  done ;  and  by  this  rule,  no  doubt  can  remain  as  to  the1 
validity  of  the  award.  If  the  submission  be,  of  all  actions  real 
and  personal,  and  the  award  be  of  actions  personal  only,  the 
award  is  good,  and  it  shall  be  presumed  that  no  actions  real 
were  depending  between  the  parties.  Kyd  114,  (Phil.  Ed.  172). 
If  by  manifest  implication  that  appear,  which,  if  positively 
expressed,  would  render  the  award  good,  that  is  sufficient  to 
support  it.  Kyd.  156,  (230).  Thus  do  courts  favour  awards, 
and  I  feel  no  disposition  to  swerve  from  so  liberal  a  course. 

In  other  cases  courts  assume  a  control,  and  supply  defects  in 
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furtherance  of  justice,  as  where,  in  summoning  a  jury,  Tippet 
was  returned  in  the  venire,  and  in  the  habeas  corpora  and  distrin- 
gas  he  is  named  Typper,  yet  if  Tippet  be  the  true  name  it  shall 
be  amended;  3  Bac.  Abr.  776:  and  a  distinction  is  taken  be- 
tween the  mistake  of  a  Christian  name  and  the  mistake  of  a  sur- 
name. The  amendment  by  the  court  could  alone  make  this  good, 
and  surely  there  are  no  reasons  why  we  may  not  go  as  far  in 
cases  of  awards. 

The  case  of  Green  v.  Lundy  has  been  pressed  upon  us.  I 
confess  I  am  unable  to  see  in  what  manner  the  principles  of  it 
apply.  There  the  arbitrators,  after  hearing  the  parties,  made  two 
awards,  variant  in  the  subject  matter;  different  in  settling  tho 
courses  and  distances  of  a  line  of  property.  Both  the  papers 
stood  on  an  equal  footing  as  to  the  publication,  and  every  other 
circumstance  requisite  to  an  award.  It  was  utterly  impossible 
for  the  court  to  determine  between  them ;  and  if  they  had  done 
so,  they  would  have  usurped  a  power  delegated  to  others,  a 
power  which  the  laws  never  committed  to  their  hands.  In  that 
ease  Lundy  was  sued  for  non-performance  of  an  award,  which  it 
did  not  appear,  and  which  we  could  not  therefore  presume,  was 
ever  notified  to  him  in  any  other  manner  than  by  tho  bringing 
of  the  action.  It  may  further  be  remarked  upon  that  ease,  that 
so  essentially  different  were  the  two  papers  that  tho  court  could 
not  give  effect  to  one,  without  wholly  rejecting  the  other:  they 
therefore  determined  that  the  dispute  was  not  terminated,  and 
that  the  award  on  which  the  action  was  founded  was  not  certain 
and  final.  The" cases  are  wholly  dissimilar,  and  involve  different 
principles.  I  am  of  opinion,  that  judgment  be  entered  lor  the 
plaintiffs. 

Tho  other  judges  concurred. 
Judgment  for  plaintiffs.* 

*  The  general  rule  on  this  subject  is,  that  after  an  award  is  once  made  and 
delivered,  no  subsequent  alteration  by  the  arbitrators  can  avail.  Such  alter- 
ation, if  attempted,  will  be  considered  mere  surplusage,  and  will  not  vitiate 
the  award,  which  will  stand  good  in  its  original  terms.  Even  before  delivery 
of  the  award,  if  it  be  in  fact  made,  and  notice  thereof  given  to  the  parties,  no 
change  can  be  effected.  Gild,  on  Arb.  68.  6  East't  Rep.  309.  8  Ibid.  53.  Am* 
bUr  245.  18  Ves.  liep.  447. 
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[FEBRUARY  TERM,  1801.] 


HARRISON  against  ELDRIDGE. 

The  husband  having  given  bonds  for  the  payment  of  certain  snm1*  of  money, 
le  and  the  wife  joined  in  executing  mortgages  for  the  security  of  the  same. 
The  several  obligees  instituted  actions  ou  their  respective  bonds,  obtained 
judgments,  sued  out  execution,  and  the  mortgaged  premises,  being  seized,  were 
sold  by  the  sheriff:  held,  that  the  lands  remained,  subject  to  the  wife's  right  of 
dower,  in  the  hands  of  the  purchaser  at  the  sheriff's  sale. 

This  was  an  action  for  dower,  unde  nihil  habet,  brought  for 
lands  in  the  county  of  Gloucester.  The  defendant  pleaded 
specialty,  in  bar  of  the  action,  that  William  Harrison,  the  husband 
of  the  said  demandant,  was,  in  his  lifetime,  and  during  the 
coverture  of  the  demandant,  indebted  unto  one  Thomas  Learning 
in  the  sum  of  two  hundred  pounds;  unto  one  William  Smith  in 
the  sum  of  three  hundred  and  ten  pounds,  and  unto  one  Joseph 
Fox  in  the  sum  of  five  hundred  and  fifty  pounds.  That  the 
premises  out  of  which  dower  is  demanded  were  mortgaged  to 
said  Learning,  Smith,  and  Fox,  by  three  several  deeds  of  mort- 
gage;  which  deeds  were  to  he  defeated  and  become  void  on  the 
payment,  by  the  said  Harrison,  of  the  said  several  sums  of  money 
respectively  secured  by  them  ;  that  the  three  deeds  of  mortgage 
were  severally  executed  by  demandant,  and  were  acknowledged 
by  her  in  due  form  of  law,  agreeably  to  the  provisions  of  the 
act  of  assembly.  (The  plea  particularly  setting  forth  the  act  of 
the  legislature,  and  the  different  acknowledgments  on  the  mort- 
gages). The  plea  then  stated,  that  the  said  mortgages  became 
forfeited  by  the  non-payment  of  several  sums  of  money  they 
were  given  to  secure,  during  the  continuance  of  the  coverture 
of  demandant;  that  the  said  mortgagees  instituted  actions  in  the 
Supreme  Court  for  the  recovery  of  their  respective  debts,  so 
secured  by  the  said  mortgages;  (setting  forth,  particularly,  the 
proceedings  in  the  several  actions)  that  they  obtained  judgments 
in  the  said  suits,  and  sued  out  writs  of  fieri  facias  respectively. 
That,  under  these  executions,  the  sheriff  of  the  county  of  Glou- 
cester levied  upon  the  premises  contained  in  the  said  mortgages, 
and  out  of  which  the  demandant  claims  dower.  That  the  sheriff, 
in  due  course  of  law,  advertised  the  said  property  for  sale,  and 
did  regularly  sell  the  same  to  the  present  defendant,  for  the  sum 
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of  £935,  and  did  execute  to  him  a  legal  conveyance  for  the  same. 
And  the  defendant  further  avers,  that  the  said  sale  was  made  by 
the  sheriff,  for  the  purpose  of  raising  the  moneys  so  as  aforesaid 
due  on  the  said  several  mortgages  and  judgments,  and  for  no 
other  cause  &c.  Wherefore  he  prays  judgment  &c. 

To  this  plea  the  demandant  demurred,  and  assigned  for  special 
cause  of  demurrer,  the  want  of  profert  of  the  deeds  mentioned 
in  the  plea,  and  the  defendant  joined  in  demurrer. 

The  demurrer  was  argued  in  Novo-mber  Term,  1800,  by  Aa. 
Ogden,  for  the  demurrer,  and  R.  Stockton,  contra. 

Argument  for  demandant. — This  case  resolves  itself  into  two 
questions — 1.  Whether  the  matters  set  forth  in  the  defendant's 
plea  constitute  a  sufficient  defence  against  the  claim  of  demand- 
ant ?  2.  Whether  the  plea  is  sufficient  in  point  of  form? 

1.  Under  the  first  question,  it  becomes  important  to  consider 
— 1.  What  interest  vested  in  the  mortgagee  in  consequence  of 
the  wife  joining  in  the  deeds  of  mortgage?  2.  What  interest  or 
estate  was  created  in  the  purchaser  under  the  sheriff's  deed? 
3.  Whether  the  circumstance,  that  the  mortgage  deeds  still 
remain  in  fact  outstanding  and  uncancelled,  although  the  debts 
intended  to  be  secured  by  them  have  been  fully  satisfied,  can 
furnish  any  valid  objection  to  this  claim  of  dower? 

1.  The  mortgage  is  now  universally  recognized,  not  only  in 
courts  of  equity,  but  in  common  law  courts,  in  its  true  character, 
as  a  mere  security  for  the  debt.  It  is  simply  a  pledge  for  money 
due.  The  interests  therefore,  of  the  parties  to  these  deeds  were 
distinct,  and  both  of  them  interests  ascertained  and  recognized 
by  law.  The  mortgagee,  having  received  a  pledge  under  a  legal 
conveyance,  and  to  secure  a  lawful  demand,  was  entitled  to  hold 
the  land  until  the  debt  was  discharged;  to  sell  it  on  execution 
against  the  husband,  or  to  foreclose  the  equity  of  redemption, 
pursuant  to  the  practice  of  the  Court  of  Chancery.  The  debt 
due  was  a  personal  demand  against  Harrison,  the  husband;  the 
wife,  by  joining  in  the  mortgage,  became,  in  a  measure,  a  secu- 
rity for  the  debt,  and  added  her  interest  in  the  premises  to  that 
of  her  husband.  So  far  as  regards  the  encumbrance  by  the  mere 
act  of  the  husband,  it  cannot  affect  her  recovery  in  the  present 
action.  Her  right  is  perfect  to  be  endowed  of  all  the  lands 
whereof  her  husband  was  seized  during  coverture,  discharged 
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of  all  encumbrances  imposed  upon  it  by  him  at  any  time  subse- 
quent to  the  marriage.  4  Co.  6-4,  Fulwood's  case.  2  Bac. 
Abr.  Dower  G. 

The  wife,  then,  by  joining  in  the  deed  of  mortgage,  is  to  be 
considered,  in  a  legal  aspect,  merely  as  having  mortgaged  her 
interest  as  a  security.  The  deed  cannot  be  regarded  as  an  abso- 
lute conveyance  of  her  right,  so  as  to  operate  to  discharge  the 
premises  absolute!}-  from  her  claim  of  dower,  but  merely  as  a 
pledge  by  her  to  the  amount  of  her  interest.  The  estate,  there- 
fore conveyed  by  this  deed  of  the  wife,  was  of  the  same  kind 
as  would  have  passed  by  the  joining  of" any  other  person  in  the 
conveyance ;  her  interest  was  mortgaged,  not  absolutely  granted ; 
her  right  to  dower  was  not  even  suspended,  much  less  relin- 
quished and  extinguished. 

2.  What  interest  passed  to  the  purchaser  under  the  sheriff's 
deed  ?  The  wife,  by  joining  in  the  mortgage,  conveyed  the  same 
interest  in  her  right  of  dower,  as  the  husband  conveyed  in  his 
estate  by  the  same  act.  The  mortgagee,  therefore,  had  a  clear 
right  to  seek  his  remedy  against  her  by  foreclosing  her  interest, 
or  by  ejectment  against  her,  as  against  her  husband  singly. 
Being  a  party  to  the  mortgage,  she  must  have  been  made  a 
party  to  the  proceedings  in  foreclosure,  or  her  interests  would 
have  remained  unaffected  by  them. 

Neither  of  these  remedies,  however,  were  adopted.  The 
mortgagees  elected  to  bring  their  personal  actions  against  the 
husband.  The  consequence  of  this  proceeding  was,  as  I  appre- 
hend, that  the  right  of  the  wife  was  quoad  hoc  discharged  of  the 
encumbrance.  She  was  not  made,  nor  could  she  be  made  a  party 
to  this  suit  on  the  bond;  she  was  not  bound  by  the  judgment, 
execution  was  not  issued  against  her  property ;  she  is,  therefore, 
in  no  manner  affected  by  the  proceedings,  nor  is  her  right  to 
dower  to  be  extinguished  by  the  sheriff's  sale  and  conveyance. 
The  consequences  arising  from  a  different  doctrine  are  so  serious, 
that  it  is  impossible,  keeping  them  fully  in  view,  to  question  the 
positions  that  have  been  advanced. 

No  matter  what  may  be  the  value  of  the  property  mortgaged, 
or  what  proportion  it  may  bear  to  the  amount  of  the  debt,  she 
cannot  interpose  to  remove  the  encumbrance  or  to  pay  the  debt. 
She  cannot  interfere  with  the  sale,  and  her  interests  may  be 
totally  sacrificed,  her  right  to  dower  destroyed,  when  one  hun- 
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dredth  part  of  the  premises  mortgaged  would  be  sufficient  to  pay 
off  the  debt.  Her  conveyance  would  lose  its  character  of  a  mort- 
gage, and  become  an  absolute  indefeasible  grant.  It  would  afford 
a  new  and  easy  mode  of  enabling  the  husband  to  defeat  his  wife's 
estate,  and  to  extinguish  her  right  to  dower. 

The  act  of  the  legislature,  of  December  2,  1743,  (Allis.  129*) 
subjecting  real  estates  to  the  payment  of  debts,  and  under 
the  authority  of  which  this  property  was  levied  upon  and  sold, 
does  not  countenance  the  doctrine  upon  which  this  defence 
rests.  When  lands  are  sold  by  the  sheriff,  on  execution,  he  is 
authorized  and  empowered  to  make  as  good  and  sufficient  a 
conveyance  as  the  owner,  as  whose  property  the  same  was  sold, 
could  have  made. 

Under  another  act,  bearing  the  same  date  with  the  one  just 
cited,  (Allison  132f)  the  mode'in  which  a  married  woman  may 
convey  her  interest  in  real  property  is  prescribed;  and,  by  join- 
ing in  the  mortgage,  she  exercised  the  power  of  alienation  given 
her  by  law,  so  far  as  to  pledge  it  to  the  mortgagee.  But  there 
is  no  connexion  between  the  mortgage  and  the  judgment:  the 
sheriff  did  not  acquire  a  right  to  levy  upon  or  sell  her  interest 
on  an  execution  against  her  husband,  nor  can  the  purchaser 
under  him  claim  under  the  deed  of  mortgage  to  which  ho  is 
neither  party  nor  privy. 

If  the  debt,  for  the  security  of  which  the  mortgage  of  her 
interest  was  given,  has  been  satisfied,  her  deed  is  virtually  can- 
celled and  defeated,  her  right  to  dower  is  again  as  perfect  as 
before  its  execution;  if  the  debt  even  has  not  been  satisfied,  she 
is  entitled  to  recover,  but  must  hold  subject  to  the  mortgage. 

The  principal  question,  however  is,  whether  the  demandant 
is  barred  of  her  right  to  dower  in  consequence  of  these  mort- 
gages remaining  outstanding  and  uncancelled,  though  in  fact  the 
debt  is  discharged?  Under  the  circumstances  detailed  in  the 
plea,  there  is  room  legally  to  infer,  what  is  in  fact  the  truth  of 
the  case,  that  the  moneys  arising  from  the  sheriff's  sale  were 
appropriated  to  the  payment  of  the  debts  secured  by  the  mort- 
gages; and  that  the  whole  of  these  encumbrances  have  in  fact 
been  discharged  by  the  proceeds  of  the  sales  of  the  property  of 
the  husband.  Otherwise,  it  was  the  duty  of  the  defendant  spe- 

*The  snme  provision  is  contained' in  the  act  of  Feb.  18,  1799.    R.  Laws  430. 
f  Similar  to  the  third  sect,  of  the  act  of  June  7,  1799.   liev.  Laws  459. 
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cially  to  have  pleaded  this  fact,  as  a  ground  of  defence,  and  its 
truth  and  sufficiency  might  have  been  formally  questioned  by 
demandant. 

Assuming,  then,  the  fact,  that  the  debts  secured  by  the  mort- 
gages have  been  paid,  the  consequence  is,  that  the  deeds  of 
mortgage,  if  not  in  fact  cancelled,  are  an  absolute  nullity.  At 
this  day,  courts  consider  the  mortgage  merely  as  a  pledge  of 
the  property^  the  mortgagor  is  viewed  as  the  real  owner,  and 
he  may  bring  ejectment  against  every  one,  excepting  the  mort- 
gagee. 15  Vin.  Abr.  title  Mortgage,  pi.  2.  In  New  Jersey,  ac- 
cording to  the  uniform  practice  of  the  county,  no  reconveyance 
is  necessary;  the  property  is  absolutely  revested  by  the  simple 
discharge  oY  the  debt;  the  accident  follows  the  principal.  If, 
then,  without  any  averment  in  the  plea  to  that  effect,  the  court 
will  consider  the  mortgage  deed  as  uncancelled,  they  can  also,1 
•without  any  averment  on  the  part  of  the  demandant,  consider 
the  debt  as  satisfied,  and  the  estate  as  revested. 

Upon  another  ground,  however,  the  right  of  the  demandant 
is  perfect.  The  defendant  claims  under  the  husband,  and,  hav- 
ing accepted  a  title  under  him  subsequent  to  the  date  of  these 
mortgages,  is  estopped  from  saying,  that,  at  the  time  of  the 
sheriff's  sale,  this  title  was  imperfect  and  defective.  This  point 
was  decided  in  English  v.  Wright,  (1  Cox  437)  in  1793,  at  the 
Burlington  Nisi  Prius,  where  the  defendant  claimed,  as  in  this 
case,  under  the  sheriff's  deed,  on  an  execution  issued  against  the 
husband  of  demandant. 

2.  The  second  question  is,  whether  these  matters  of  defence, 
if  available,  are  properly  pleaded  ? 

A  serious  and  fatal  defect  in  the  plea  is,  that  the  deeds  of 
mortgage  which  are  set  up  in  bar,  and  the  conveyance  from  the 
sheriff,  under  which  defendant  claims,  are  not  brought  by  ajpro- 
fert,  so  as  to  afford  an  opportunity  of  ascertaining  their  validity. 
The  rule  of  pleading  is  express,  that  "  whenever  the  plaintiff 
declares  upon  a  deed,  or  the  defendant  pleads  a  deed,  it  must 
regularly  be  with  a  profert  in  curia,  to  the  end,  that  the  adverse 
party  may,  at  his  own  charge,  have  a  copy  of  it,  without  which 
he  is  not  bound  to  answer.  5  Bac.  Abr.  title  Pleas  I.  12.  War- 
ley  v.  Purley,  Cro.  Jac.  291.  10  Co.  92.  Soresby  v.  Sparrow,  2 
Str.  1186. 

So  far  as  respects  the  deeds  of  mortgage,  it  may  be  alleged, 
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that  the  defendant,  not  being  privy  or  party  to  them,  and  not 
being  the  legal  owner  of  them,  cannot  be  compelled  to  produce 
them.  But  whenever  a  party  claims  an  interest  in  a  deed,  or  in 
right  of  the  grantee,  he  must  produce  it.  5  Bac.  Abr.  434.  5 
Com.  Dig.  473,  title  Pleader  C.  4.  Co.  Lit.  226,  a.  In  Stubbins 
v.  Bird,  (2  Mod.  64)  it  was  held,  that  if  a  thing  will  pass  with- 
out deed,  yet  if  the  party  pleads  a  deed,  and  makes  a  title 
thereby,  ho  must  como  with  a  profert. 

Whatever  force,  however,  may  be  allowed  to  the  objection 
when  applied  to  the  mortgages,  it  cannot  affect  the  sheriff's 
deed,  to  which  the  defendant  is  a  party,  and  to  which  the  doc- 
trine of  profert  applies  with  entire  force.  To  this,  another 
answer  has  been  suggested,  that  there  is  no  necessity  to  produce 
a  deed  which  takes  effect  under  the  statute  of  uses.  This  deed 
unquestionably  operates  under  that  statute,  but  this  circumstance 
can  in  no  way  affect  the  question,  or  preclude  the  necessity  of 
a  profert.  The  cases  under  the  statute  are  applicable  only  when 
the  party  pleading  the  deed  is  not  in  possession  of  the  instru- 
ment. Estofte  v.  Vaughan,  (3  Dyer  277,  a.)  is  the  leading  case 
on  this  point,  and  it  was  there  held,  that  the  cestui  qui  use  need 
not  allege  a  profert  of  the  deed,  because  it  belongs  to  the  feoffers 
to  uses.  This  case  was  cited,  and  the  principle  of  it  governed 
the  court  in  The  Earl  of  Huntingdon  v.  Sir  Anthony  MilJmay, 
Cro.  Jac.  217.  The  same  doctrine  is  stated  in  5  Bac.  Abr.  434,* 
and  it  was  recognized  in  Cro.  Car.  442,  Stockman  v.  Hampton. 
Lord  Hardwicke,  however,  delivering  his  opinion  in  Whitfield  v. 
Fausset,  (1  Ves.  394)  calls  it  a  "spungy  reason,"  though  obliged 
to  consider  it  as  established  law.  But  Baron  Comyns,  alter 
stating  the  exceptions  to  the  rule,  says,  if  the  deed  belongs  to 
him  ho  must  shew  it ;  (5  Com.  Dig.  475,  tit.  Pleader  0.  9)  and 
cites  Co.  Lit.  226.  At  any  rate,  the  special  circumstances, 
taking  the  case  out  of  a  general  rule,  should  have  been  set  forth 
in  the  plea,  that  the  court  might  judge  of  the  sufficiency  of  the 
reasons. 

Argument  for  the  defendant. — The  plea  sets  forth,  that  William 
Harrison,  the  husband  of  the  demandant,  executed  three  sev- 
eral mortgages,  in  which  the  demandant  joined,  in  the  manner 

*  See  1  Saund.  9,  and  Williams'  note. 
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prescribed  by  law ;  that  actions  were  brought  by  the  respective 
mortgagees  on  their  bonds,  judgments  were  obtained,  and  the 
premises  sold  by  the  sheriff  on  the  executions,  and  legally  con- 
veyed to  the  new  defendant,  for  a  valuable  and  large  considera- 
tion. The  truth  of  these  allegations  is  admitted  by  the  demurrer; 
but  it  is  objected — 1.  That  the  plea  is  formally  defective.  2. 
That  the  matters  set  forth  are  insufficient  to  bar  the  suit. 

1.  The  plea  wants  formality.     This  objection  is  founded  on 
the  single  circumstance,  that  there  is  no  profert  in  curia,  of  the 
mortgages  and  sheriff's  deed  referred  to  in  the  plea. 

With  regard  to  the  mortgages,  the  answer  is  furnished  by  the 
cases  that  have  already  been  cited  on  the  other  side.  The  de- 
fendant derives  no  claim  under  these  instruments;  he  is  neither 
party  nor  privy  to  them.  The  law  will  not  compel  him  to  pro- 
duce deeds  not  in  his  possession,  and  which  he  has  not  the 
means  of  obtaining.  Bull.  N.  P.  251,  and  Gilb.  Ev.  89,  shew  that 
it  is  unnecessary  in  the  circumstances  in  which  this  defendant 
stands;  he  is  in  by  judgment  of  law,  by  virtue  of  legal  process. 

It  is  admitted,  the  sheriff's  deed  takes  effect  under  the  statute 
of  uses,  and  Lord  JIardwicke,  in  the  case  cited  from  Vesey, 
expressly  recognizes  the  doctrine,  that  it  is  not  necessary,  in 
any  case,  to  make  profert  of  such  a  deed.  Heath  J.  states  the 
rule  of  law  in  the  same  way  in  Bolton  v.  Bishop  of  Carlisle,  2  If. 
BL  262.  Giving  every  force,  however,  to  the  objection,  the 
defect  is  merely  formal,  and  may  be  amended  at  any  time;  the 
defendant  is  ready  to  produce  the  deed,  and  amend  his  plea, 
should  the  court  deem  it  essential. 

2.  As  to  the  merits  of  the  case.     The  main  objection  to  the 
demandant's  claim  is,  that  the  deeds  of  mortgage,  by  which  she 
conveyed  her  interest  in  the  premises,  are  still  outstanding  and 
uncancelled,  and  therefore  operate  conclusively  to  bar  her  re- 
covery.    It  has  been  said,  we  have  not  averred  them  to  be  out- 
standing.    Such  an  averment  would  have  been  superfluous.  ^  We 
alleged  the  existence  and  legal  execution  of  the  mortgages;  we 
shewed  the  proceedings  by  the  mortgagees:  this  is  all  that  is 
requisite  on  our  part.     If  they  have  been  satisfied,  it  is  a  matter 
more  immediately  within  the  knowledge  of  the  parties  to  the 
instrument ;  it  should  come  from  them,  as  an  answer  to  our  aver- 
ments; the  fact,  if  important,  should  have  been  set  forth  in  the 
replication,  that  we  might  have  had  an  opportunity  to  put  it  in 
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issue.  The  demurrer  admits  the  facts,  as  stated  in  the  plea;  if 
there  existed  matter  of  avoidance,  it  should  have  been  pleaded. 

No  intendments  can  be  made  to  give  validity  to  a  demand  of 
dower.  It  is  strictly  a  legal  demand,  (2  Br.  Ch.  Ca.  630)  and, 
therefore,  the  right  of  the  demandant  must  be  strictly  made  out. 
If  a  term  intervenes,  she  may  recover,  subject  to  the  charge,  but 
not  where  the  encumbrance  is  a  legal  estate  in  fee.  The  charge 
to  which  she  would  take  subject,  is  more  extensive  than  her 
estate  ;  her  joining  in  a  mortgage  in  fee  is  an  absolute  bar  of  her 
right.  Jenk.  Cent.  73,  pi.  98.  Lady  Radnor's  case,  1  Eq.  Ca. 
Ab.  219.  In  an  anonymous  case  in  2  Eq.  Ca.  Ab.  386,  B.  pi.  1, 
where  a  wife  joined  with  her  husband  in  a  fine,  in  order  to  make 
a  mortgage  which  afterwards  was  not  made,  the  court  intimated 
their  opinion,  that  the  fine  was  a  legal  bar  to  a  claim  of  dower. 
Here,  then,  is  a  subsisting  right,  vested  in  the  mortgagees;  the 
demandant  is  estopped  by  her  own  acts,  and  the  admission  of 
them  by  the  demurrer,  and  she  has  shewn  no  circumstances  in 
avoidance  revesting  her  interest,  nor  pleaded  that  the  mortgages 
have  been  cancelled.  The  court  cannot  presume  them  satisfied, 
for  it  appears,  on  the  record,  they  are  outstanding.  7  T.  Rep.  47. 

With  regard  to  the  operation  of  the  mortgages  upon  the 
estate  of  the  wife:  the  rule  of  law  is,  that,  by  the  non-payment 
of  the  money,  the  interest  of  the  mortgagee  became  absolute, 
and  the  estates  of  the  husband  and  wife  are  equally  and  totally 
divested.  Lord  Hardwicke,  in  Hick  v.  Mors,  (Ambl.  215)  held, 
that  by  a  deed  of  mortgage  the  whole  estate  passed,  and  could 
not  be  revested  without  a  reconveyance.  In  Harrison  v.  Owen, 
(1  Atk.  520)  the  lord  chancellor  makes  use  of  this  strong  and 
explicit  language:  "if  a  mortgagee  cancels  a  mortgage,  and  it  is 
found  so  in  his  possession,  it  is  as  much  a  release  as  cancelling 
a  bond,  but  it  does  not  convey  or  revest  the  estate  in  the  mort- 
gagor, for  that  must  be  done  by  some  deed."  The  same  doctrine 
seems  to  bo  assumed  as  undeniable,  in  Turner  v.  Richmond, 
2  Vern.  81.  If,  then,  the  estate  is  out  of  the  demandant  by  her 
own  act,  she  cannot  bo  permitted  to  recover  in  the  face  of  her 
deed ;  Right  ex  dem.  Green  v.  Proctor,  4  Bur.  2208,  she  is 
estopped  from  questioning  either  the  fact  of  the  mortgage,  which 
is  admitted  by  the  demurrer,  or  its  legal  operation.  The  right 
to  dower  has  been  conveyed,  with  all  the  formalities  prescribed 
by  law  to  give  authenticity  and  validity  to  the  instrument,  and 
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the  defendant  having  purchased  under  the  impression,  that  all 
right  to  dower  was  barred,  the  equity  is  on  his  side.  This,  in  a 
dubious  case,  ought  to  turn  the  scale,  and  the  demandant  should 
herself  suffer  the  consequences  of  her  own  voluntary  act,  and 
not  be  permitted  to  shift  them  upon  an  innocent  purchaser. 

Ogden,  replied. 

The  opinions  of  the  judges  were  delivered  in  February  Term, 
1801. 

KINSEY  C.  J.  This  cause  was  argued  at  the  last  term,  and  the 
judgment  was  postponed  on  account  of  some  difference  of  opinion 
among  the  members  of  the  court,  which  it  was  hoped  might  be 
removed  by  further  consideration.  That  effect  has  not,  however, 
resulted  as  was  anticipated,  nor  does  there  exist  any  probability 
that  a  further  procrastination  will  lead  to  unanimity  of  opinion. 

This  discordance  does  not  arise  from  any  of  those  complicated 
or  intricate  combination  of  circumstances,  involving  numerous 
and  conflicting  principles  of  law,  upon  which  the  learned  judges 
in  Westminster  Hall  sometimes  doubt,  and  sometimes  differ. 
There  is  no  difficulty  in  the  facts,  for  they  are  few  in  number, 
and  spread  before  us  on  the  record  ;  but  the  question  arises  upon 
the  application  of  the  most  familiar  and  elementaiy  principles 
of  law  to  these  facts.  I  have  examined  the  question  with  as 
much  attention  as  was  compatible  with  a  very  infirm  state  of 
health,  and  have  spared  no  pains  to  arrive  at  the  truth  of  the 
case  ;  if,  therefore,  I  am  wrong  in  the  opinion  I  have  formed,  my 
error  may  be  considered  as  incurable. 

[His  honour  here  recapitulated  the  facts  of  the  case.] 

Upon  these  circumstances,  the  question  arises,  whether  the 
demandant  is  entitled  to  dower  in  the  premises  mortgaged  by 
the  deed  to  which  she  was  a  party,  and  sold  under  an  execution 
on  a  judgement  against  the  husband?  In  order  to  arrive  at  any 
settled  conclusion  upon  the  subject,  it  will  b6  necessary  briefly 
to  consider  the  nature  of  the  estate  now  claimed,  the  principles 
on  which  alone  such  a  claim  can  be  established,  and  the  circum- 
stances which  are  prescribed,  as  essential  to  be  proved  before 
the  demand  can  be  sustained  in  a  court  of  law,  where,  alone,  it 
is  properly  cognizable. 

In  the  state  of  New  Jersey,  as  far  as  my  experience  extends, 
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every  demand  of  dower  is  made  at  common  law,  and  this  may, 
indeed,  be  considered  as  the  only  species  of  dower  recognized 
in  New  Jersey.  Dower,  then,  at  the  common  law,  is  the  right 
which  the  widow  has  to  one-third  of  the  lands  of  inheritance 
whereof  the  husband  was  seized  during  coverture,  to  hold 
during  her  life. 

The  claim  of  dower  is,  emphatically,  a  legal  demand.  2  Br. 
Ch.  Rep.  630.  It  is  exclusively  within  the  cognizance  of  com- 
mon law  courts,  arid  governed  by  common  law  principles. 
Equity  never  interferes  with  the  legal  right,  either  to  create, 
enlarge,  or  diminish  it;  nor  does  a  court  of  equity  exercise  juris- 
diction over  it  in  any  case,  excepting  for  the  purpose  of  lending 
its  aid  to  effect  a  discovery.  For  this  purpose,  the  widow  may 
go  into  chancery,  but  this  object  being  accomplished,  if  a  ques- 
tion arises  as  to  the  validity  of  the  claim,  it  must  be  ascertained 
and  fixed  in  a  court  of  common  law.  These  are  the  doctrines 
laid  down  by  the  master  of  the  rolls,  in  Curtis  v.  Curtis,  (2  Br. 
Ch.  Hep.  630)  so  recently  as  the  year  1789. 

He  further  remarked,  in  that  case,  that  since  the  case  of  Banks 
v.  Button,  (2  P.  Wms.  700)  had  been  overruled,  it  "was  too  late 
to  contend,  that  the  widow  could  have  her  dower  out  of  any 
estate  in  which  her  husband  had  not  the  legal  fee.  Curtis  v. 
Curtis  was  retained  for  a  year  in  chancery,  to  afford  the  widow 
an  opportunity  to  verify  her  title  at  law. 

Woodeson  (sect.  29,  vol.  ii  298)  says,  "  trusts,  in  many  respects, 
resemble  the  equity  of  redemption  after  a  mortgage  in  fee.  la 
both  these  interests,  a  husband  is  entitled  to  be  tenant  by  the 
courtesy,  though  it  is  settled,  that  a  wife  is  not  to  be  endowed 
of  a  trust  estate."  If  it  is  not  expressly  stated,  totidem  verbis 
that  she  cannot  be  endowed  of  an  equity  of  redemption,  it  may 
clearly  be  inferred  from  the  language  of  the  learned  author. 
The  doubt,  however,  must  be  removed  by  reference  to  the 
language  of  the  note  annexed  to  the  sentence  cited,  "  when  it 
is  said,  that  the  wife  is  not  dowable  of  an  equity  of  redemption 
in  fee,  this,  of  course,  always  supposes  the  mortgage  to  have 
been  prior  to  the  marriage:"  or,  in  this  state,  what  would  havo 
been  an  equivalent  circumstance,  that  she  had  legally  joined  in 
the  execution  of  the  instrument.  Lord  Z/oughborough,  in  Dixon 
v.  Saville,  (Br.  Ch.  Rep.  326)  considered  the  question  as  so  well 
settled  that  it  would  bo  wrong  to  discuss  it. 

VOL.  II.  2  A 
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In  Banks  v.  Sutton,  Sir  Joseph  Jekyll  seemed  to  countenance 
a  distinction  which  serves  as  the  foundation  of  much  of  the 
argument  in  favour  of  the  present  demandant,  viz.  "that  as  there 
•was  a  time  limited  for  conveying  the  legal  estate,  and  that  time 
had  arrived  in  the  lifetime  of  the  plaintiff's  husband,  the  widow 
was  therefore  entitled  to  dower,  upon  a  principle  well  known 
and  settled  in  a  court  of  equitj7,  that  where  an  act  is  to  be  done  by 
a  trustee,  that  is  looked  upon  as  done  which  ought  to  be  done." 

Notwithstanding  this  attempt,  however,  the  doctrine  seems 
now  universally  conceded,  that  there  can  be  no  dower  of  an 
equity  of  redemption.*  In  equity,  whenever  the  debt  was  dis- 
charged, the  mortgagee  was,  and  is  considered  as  a  trustee  for 
the  mortgagor,  {Powell  on  Mortgages'  15)  like  ever}"  other  trust, 
therefore,  even  after  satisfaction  has  been  made,  it  is  not  subject 
to  dower.  Where  the  legal  seizin  is  in  a  trustee,  the  law  will 
not  recognize  the  estate  of  the  cestui  qui  trust  as  a  legal  estate, 
of  which  there  can  be  a  seizin. 

In  Comyn's  Digest,  title  Dower,  it  is  said,  that  an  action  of 
dower  unde  nihil  habet  is  in  the  nature  of  a  writ  of  right.  If, 
therefore,  it  be  strictly  a  legal,  and  not  an  equitable  demand ;  if 
it  calls  for  a  legal  seizin,  and  requires  to  be  made  out  by  legal 
proof,  equitable  circumstances  can  have  no  weight  in  the  deter- 
mination of  the  question.  The  rule  laid  down  by  Jekyll  is  the 
rule  adopted  in  chancery,  even  if  not  overruled  by  subsequent 
authorities,  cannot  be  admitted  as  decisive.  It  must  be  made  to 
appear,  that  the  husband  of  this  demandant,  subsequent  to  the 
mortgages  becoming  absolute,  was  seized  of  a  legal  estate  of 
inheritance  in  the  premises,  out  of  which  dower  is  demanded, 
else  the  essential  requisite  is  wanting,  and  the  judgment  of  the 
court  must  be  against  her. 

Lord  Coke,  in  his  commentary  on  Littleton,  informs  us  of  the 
circumstances  which  must  combine  to  perfect  the  title  to  dower  j 
they  are — 1.  marriage — 2.  seizin  of  the  husband — 3.  "his  death. 
The  present  question  turns  altogether  upon  the  second  requisite. 
Seizin  is  a  word  of  technical  signification,  and  has  sometimes 
been  defined  a  possession  accompanied  with  the  investiture  of 

*  But  it  has  been  decided  by  the  Court  of  Errors,  in  the  case  of  Montgomery 
v.  Bruere,  (2  South  865)  that  there  may  be  dower  of  an  equity  of  redemption ; 
and  this,  although  contrary  to  the  English  authorities,  is  now  the  established 
law  in  the  states  of  New  York  and  Connecticut,  (see  6  John.  Eep.  290.  7  Ib. 
278.  15  Ib.  319.  1  John.  Ch.  Rep.  45.  1  Con.  Eep.  559,  Fish  v.  Fish)  and  is 
certainly  most  consistent  with  the  principles  and  analogies  of  the  law. 
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the  fee.  In  legal  proceedings,  it  is  usually  set  forth  by  a  posses- 
sion, and  taking  the  esplees  to  some  value;  and  whenever  it  is 
alleged,  or  necessarily  set  out  as  the  foundation  of  a  claim  or 
title,  it  must  be  proved.  If  there  is  a  failure  in  this  respect,  the 
demandant  must  fail  in  her  action.  Dally  v.  King,  1  H.  Bl.  1. 

Of  seiuins,  there  are  two  kinds  spoken  of  in  the  law ;  a  seizin 
in  fact,  and  a  seizin  in  law.  The  first  may  be  acquired  tortiously,. 
the  second  must  always  be  a  legal  subsisting  right.  To  give  a  right 
to  dower,  it  is  not  essential  there  should  be  a  seizin  in  fact;  never- 
theless if  one  be  disseised  before  marriage,  and  dies  after  marriage 
and  before  entry,  the  femme  cannot  be  endowed.  2  Bac.  Abr.  271. 

In  addition  to  these  common  law  requisites,  the  freedom  of 
restraint  upon  alienation,  at  this  time,  requires  another  circum- 
stance, that  the  right  of  dower,  which  is  initiate  by  the  marriage 
and  seizin  of  the  husband,  should  not  have  been  conveyed  away. 
In  England,  if  the  wife  joins  her  husband  in  a  fine  or  common 
recovery,  or  in  New  Jersey,  if  she  unites  wfth  him  in  a  convey- 
ance, and  acknowledges  the  deed  in  the  manner  prescribed  by 
the  act  of  the  legislature,  she  is  barred  of  her  dower  in  case  she 
survives  her  husband.  When  this  bar  has  once  been  perfected 
by  this  act  of  hers,  the  right  cannot  be  revested,  as  I  apprehend, 
without  a  new  seizin  by  the  husband.  The  effect  of  the  former 
seizin,  is  extinguished,  as  to  her  claim. 

That  the  present  demandant  did  thus  join,  with  all  the  neces- 
sary formalities,  in  conveying  away  the  fee-simple  of  the 
premises  out  of  which  she  now  claims  dower,  and  that  her  right 
did  terminate  by  her  so  joining,  are  matters  equally  undeniable 
in  my  eyes,  after  the  demandant  has,  by  her  demurrer,  admitted 
the  truth  of  the  facts  set  forth  in  the  plea  of  defendant.  If  sub- 
sequent to  this  period  nothing  has  been  done  to  revest  the  estate 
of  the  husband,  or  to  create  a  new  seizin,  the  conditional  interest 
conveyed  by  the  deeds  of  mortgage  became  absolute  on  the 
non-payment  of  the  money,  and  in  the  face  of  this  right  the 
present  suit  is  not  sustainable. 

It  seems  equally  clear,  that  upon  the  non-payment  of  the 
money  secured  by  the  first  mortgage,  the  estate  became  absolute 
at  law  in  the  mortgagee,  so  far  as  affects  the  legal  seizin  in  the 
lands ;  the  condition  annexed  to  the  conveyance  not  being  per- 
formed, it  was,  to  nil  legal  purposes,  as  if  it  had  never  been 
inserted  in  the  deed,  and,  the  wife  being  a  party,  the  right  to 
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dower  became  extinguished.  Harrison  had  no  longer  a  seizure 
in  fact  or  in  law,  but  retained  merely  an  equitable  interest,  of 
which  he  could  only  conditionally  avail  himself.  The  law  is 
clearly  stated,  (Powell  on  Mortgages  321)  ."a  wife  is  not  entitled 
to  dower  out  of  the  equity  of  redemption  of  a  mortgage  in  fee. 
The  distinction  between  a  mortgage  in  fee  and  a  mortgage  for 
a  term  of  years,  appears  to  have  taken  its  rise  from  the  equity 
of  redemption  of  the  former  having  been  considered  as  analo- 
gous to  a  pure  trust,  of  which  it  was  formerly,  and  is  now  gener- 
ally, understood  dower  cannot  be;  as  well  because  in  such  case 
there  is  no  seizin  by  the  husband,  which,  at  law,  is  necessary  to 
consummate  the  title  of  dower  in  the  wife,  as  that  by  the  pre- 
amble to  the  statute  of  uses  it  was  recited,  that  by  means  of  uses 
the  wife  was  defeated  of  her  dower;  from  whence  it  appeared, 
that  the  wife  of  a  cestui  qui  use  was  not  dowable  at  common 
law  ;  and  if  so  the  conclusion  necessarily  followed,  that  as  a  use 
at  common  law  was  the  same  as  a  trust  since  the  statute,  the 
wife  could  no  more  be  endowed  of  a  trust  since  the  statute,  than 
at  common  law  and  before  the  statute  she  could  of  a  use." 

The  inference  which,  according  to  my  apprehension,  may 
fairly  be  deduced  from  this  passage,  is,  that  as  the  seizin  in  fact 
and  the  seizin  in  law  passed  to  the  mortgagee,  if  the  husband 
had  any  seizin  which  could  serve  as  a  foundation  for  the  wife's 
claim  to  dower,  it  must  arise  from  some  act  subsequent  to  the 
mortgage  and  to  the  forfeiture  which  ensued. 

What,  then,  are  the  subsequent  acts,  which  it  is  supposed  had 
the  effect  of  revesting  the  seizin  in  the  husband?  The  only 
ground  alleged  in  the  present  instance,  is,  that  the  money  which 
the  mortgages  were  given  to  secure  were  paid.  The  mortgagees 
brought  actions  on  their  bonds,  obtained  judgments  against 
William  Ilarrison,  issued  executions  against  his  property,  and 
sold  his  interest  in  the  lands,  which  the  sheriff  presumed  to  be  a 
fee,  to  Eldridge,  the  defendant.  Upon  what  principle  these  pro- 
ceedings can  be  looked  upon  as  revesting  the  seizin  in  Harrison, 
so  as  to  entitle  his  wife  to  dower,  I  confess  my  inability  to  under- 
stand. The  sheriff's  seizure  may  possibly  be  a  nullity,  his  deed 
conveying  the  land  which  Eldridge  may  perchance  find  himself 
without  any  title  to  the  premises;*  but  that  they  could  operate 

*See  Waters  v.  Stewart,  (Caine's   Ca.  Er.  47)  which  determines,  that  the 
equity  of  redemption  may  be  levied  on  and  sold  by  the  sheriff,  under  a  fi.fa., 
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to  the  use  of  Harrison,  or  give  him  the  seizin  which  he  had 
legally  conveyed  away,  is  a  conclusion  at  which  I  have  not  been 
able  to  arrive.  Under  the  execution  against  Harrison,  had  the 
sheriff  authority  to  levy  upon  the  estate  of  the  mortgagees? 
under  the  sale  and  conveyance  to  Eldridge,  was  an  estate  granted 
to  the  husband  of  the  demandant?  The  affirmative  of  these 
questions  seems  implied  in  the  present  claim,  and  to  lie  at  the 
foundation  of  the  demandant's  title. 

The  utmost  extent  of  the  interest  which  Harrison  then  had 
in  the  premises  was  an  equity  of  redemption,  an  estate  created 
by  the  courts  of  equity,  and  cognizable  only  in  them.  If  the 
sheriff  sold  nothing  more  than  the  right  of  the  defendant  in 
execution,  and  did  convey  that  to  the  now  defendant,  he  must 
have  s\)ld  the  equity  of  redemption,  and  nothing  more.  Neither 
by  the  terms  of  his  conveyance,  nor  by  the  authority  of  the  law, 
could  any  proceedings  by  him,  under  the  fieri  facias,  operate  to 
discharge  the  estate  from  the  encumbrance,  or  execute  the 
powers  of  a  court  of  chancery.  He  could  not  restore  the  seizin 
to  Harrison,  and,  unless  that  was  done,  the  demandant  must  fail. 

It  does  not  appear  that  any  such  extraordinary  \power  was 
ever  before  thought  to  reside  in  the  sheriff,  or  any  such  extra- 
ordinary consequences  thought  to  flow  from  a  sale  under  the 
execution.  Nor  is  the  idea  ever  intimated  by  any  of  our  elemen- 
tary writers,  that  an  illegal  sale  can,  simply  and  of  itself,  divest 
a  legal  estate.  Blackstone  gives  a  concise  view  of  the  law  relat- 
ing to  mortgages,  but  he  no  where  seems  acquainted  with  the 
doctrine,  that  a  mere  payment  of  the  money  secured  would  re- 
'vest  the  estate  in  the  mortgagor;  much  less  would  it  have  that 
effect  when  the  payment  was  made  by  a  stranger,  and  not  by 
the  heirs  or  assigns,  or  other  privies,  who,  alone,  have  the  capa- 
city to  perform  a  condition  which  is  stricti  juris. 

The  learned  commentator  states  his  view  of  the  operation  of 
mortgage,  in  language  very  different  from  that  held  by  the  coun- 
sel for  the  demandant.  Ho  says,  (2  Bl.  Com.  158)  "the  land 
which,  is  so  put  in  pledge,  is  by  law,  in  case  of  non-payment  at 
the  time  limited,  for  ever  dead  and  gone  from  the  mortgagor; 
and  the  mortgagee's  estate  is  then  no  longer  conditional,  but  ab- 
solute." And  afterwards,  "  in  case  of  failure,  whereby  the  estate 

but  query,  whether  it  can  be  thus  sold  at  the  suit  of  mortgagee.  Till  v.  Annin, 
2  John,  (Jh.  125.  3  Ibid.  275. 
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becomes  absolute,  the  mortgagee  may  enter  upon  it  and  take  pos- 
session, without  any  possibility,  at  law,  of  being  afterwards  evicted 
by  the  mortgagor,  to  whom  the  land  is  now  for  ever  dead."  Lan- 
guage so  explicit  cannot  be  rendered  more  intelligible  by  illus- 
tration ;  it  is  precise,  clea*,  and  leaves  no  room  for  cavilling  or 
misunderstanding.  If  Blackstone  had  entertained  the  idea,  that 
a  subsequent  payment  made  by  a  stranger,  without  any  idea  or 
wish  that  it  should  so  operate,  would  be  held  to  revest  the  estate 
of  the  mortgagor,  he  would  certainly  have  intimated  such  an 
idea;  unquestionably  he  would  not  have  employed  language  so 
studiously  selected  to  preclude  any  exception  or  doubt.  We  are 
therefore  entitled  to  infer,  that  Blackstone  knew  nothing  of  this 
doctrine.  What  he  afterwards  says,  with  regard  to  the  powers 
assumed  by  courts  of  equity,  is  equally  correct,  but  has  nj>  appli- 
cation to  this  question,  it  having  been  shewn  that  this  is  a  ques- 
tion of  pure  unmixed  law,  wholly  beyond  the  influence  of 
equitable  principles  or  chancery  practice. 

It  has  been  urged,  that  the  mortgages  have  in  this  instance 
been  paid  off,  and  the  estate  of  the  mortgagor  become  thereby 
absolutely  revested.  This  appears  to  be  the  main  pillar  of  the 
demandant's  claim,  and  relied  upon  as  such  in  the  argument.  It 
will  therefore  require  a  serious  examination.  tlt  is  to  be  recol- 
lected by  whom  this  payment  is  said  to  have  been  made ; — by 
the  new  defendant — neither  party  nor  privy  to  the  deeds  of 
mortgage,  nor,  so  far  as  appears,  acquainted  with  the  fact  of  their 
existence.  If  a  friend  of  the  mortgagor  had  come  forward  after 
the  day,  and,  with  a  view  of  preventing  a  sacrifice  of  the  prop- 
erty, had  paid  off  the  encumbrance,  there  might,  in  equity,  be 
grounds  for  supporting  a  claim  by  him  to  an  assignment  of  the 
mortgage.  This,  however,  is  not  the  doctrine  contended  for.  It 
is  urged,  that  although  such  payment  is  made  without  any  such 
design  to  extinguish  the  encumbrance  by  a  purchaser  at  sheriff's 
sale,  the  seizin  is  revested;  that  the  person  against  whom  the 
execution  issued,  and  whose  rights,  alone,  the  sheriff  considered 
himself  as  selling,  and  the  purchaser  thought  he  was  buying,  is 
the  only  person  who  received  real  benefit,  and  took  an  estate : 
the  only  one  who  suffered  was  the  purchaser,  who,  ignorant,  as 
he  might  innocently  be  of  this  doctrine,  never  dreamed  he  was 
discharging  the  estate  of  the  encumbrance  for  which  it  was  sold. 
The  language  of  Powell  55,  seems  to  have  been  totally  miscon- 


FEBEUAEY  TEEM,  1801.  407 

Harrison  v.  Eldridge. 

ceived  when  it  was  made  the  foundation  of  this  argument.  He 
says,  "  in  an  ejectment  where  a  title  was  made  under  a  mort- 
gage, if  evidence  was  given  that  the  debt  was  satisfied,  this  was 
considered  as  defeating  the  estate  the  mortgagee  had  in  the 
lands:  and  in  such  cases,  especially  when  the  mortgage  was 
ancient,  the  court  would  presume  that  the  money  was  paid  at  the 
day,  and  would  direct  the  jury  to  give  their  verdict  accordingly, 
unless  it  clearly  appeared  the  money  could  not  be  paid  at  the 
day.  So  far  from  considering  this  language,  particularly  when 
contrasted  with,  and  illustrated  by  other  parts  of  the  same  work, 
as  strengthening  the  demandant's  case,  it  appears,  to  my  mind, 
to  weigh  strongly  against  it.  Powell  evidently  meant,  that  a 
satisfaction  of  a  mortgage  can  only  be  when  the  money  secured 
by  it -is  paid  the  day  it  became  due:  when  it  appears  generally 
that  the  debt  is  satisfied,  the  court  will  presume  it  was  legally 
satisfied,  that  is,  by  a  payment  at  the  day.  If,  however,  it  is 
proved  that  the  payment  could  not  have  been  made  at  the  day, 
the  presumption  is  destroyed.  When  the  debt  is  discharged 
according  to  law,  as  1  have  before  shewn,  the  mortgagee  hus  the 
legal  seizin  in  trust  for  the  mortgagor;  and  the  court  never  will 
permit  the  trustee,  or  those  claiming  under  him,  to  set  up  this 
legal  estate  in  him  or  them,  to  defeat  the  possession  of  the  cestui 
qui  trust.  This  principle  was  settled  in  Armstrong  v.  Peirse,  3 
Bur.  1898.  The  same  doctrine  being  applicable  to  all  trustees, 
the  court  would  not  permit  a  recovery  upon  a  merely  formal 
title,  when  the  cestui  qui  trust  could  have  compelled  a  reconvey- 
ance immediately,  and  thus  have  acquired  the  legal  title.  With 
these  explanations,  the  remarks  of  Powell  are  as  equally  recon- 
cileable  with  his  own  express  language,  as  I  have  before  cited 
it,  and  with  the  settled  doctrines  of  the  law. 

Even  admitting,  however,  that  these  circumstances  are  to  be 
disregarded;  that  the  strict  letter  of  Powell  is  to  be  considered 
without  ascertaining  its  meaning  and  necessary  limitation  by  a 
reference  to  the  context;  admitting  further,  what  would  be  an 
equally  important  concession,  that  arguments  deduciblo  from  the 
practice  of  courts  in  cases  of  ejectment,  over  which  they  assume 
and  exercise  absolute  control  for  the  furtherance  of  justice,  are 
applicable  to  the  strictly  legal  proceedings  in  a  writ  of  right, 
upon  which  footing  this  action  is  to  stand,  still  where  is  the 
proof  of  the  averment,  that  these  mortgages  have  been  actually 
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paid  off  ?  The  amount  due  on  them  collectively,  for  we  are  not 
to  presume  payments  not  appearing,  must  have  exceeded,  at  the 
time  of  the  sale,  the  amount  paid  by  the  purchaser;  and  the 
payment  of  the  £930  was,  at  the  utmost,  only  a  discharge  quoad 
hoc.  We  cannot,  therefore,  say,  from  the  facts  spread  upon  this 
record,  that  had  Harrison  lived  he  would  have  been  entitled  to 
come  into  a  court  of  equity,  and  demand  a  reconveyance  of  the 
premises,  or  to  require  to  have  the  mortgages  cancelled.  On  the 
whole  case,  then.  I  am  clearly  of  opinion,  that  the  demandant  is 
not  entitled  to  judgment. 

BOUDINOT  J.  It  will  be  unnecessary  again  to  state  the  cir- 
cumstances of  the  present  case,  they  having  been  so  recently 
and  fully  recapitulated  by  my  brother.  Before  expressing,  how- 
ever, my  opinion  on  the  questions  that  have  been  discussed,  I 
would  remark,  that,  during  the  argument,  the  idea  was  not  sug- 
gested, that  a  sale  by  the  sheriff  on  a  common  judgment  will 
bar  the  wife  of  dower.  It  has  been  repeatedly  determined,  that 
by  such  a  proceeding  the  widow's  claim  will  not  be  affected, 
and  the  doctrine  of  the  law  is  conclusively  settled  upon  that 
point. 

Assuming  this,  then,  as  an  uncontroverted  principle  of  our 
law,  the  questions  which  propose  themselves  for  our  considera- 
tion are — 1.  Whether  the  bond  on  which  this  judgment  was 
obtained  makes  any  essential  difference  in  the  nature  or  the 
qualities  of  the  judgment  ?  2.  Whether  the  defendant,  being  an 
utter  stranger  to  the  whole  transaction  prior  to  the  judgment 
under  which  his  claim  is  derived,  can  be  permitted  to  set  up  an 
outstanding  mortgage  in  bar  of  the  demandant's  right? 

As  to  the  first  of  these  questions:  when  one  gives  his  bond 
for  the  payment  of  money,  and  a  mortgage  to  secure  that  pay- 
ment, the  two  instruments  are  to  be  considered,  as  to  some  pur- 
poses, as  separate  and  distinct  obligations  or  securities  for  the 
same  debt.  The  mortgage  may  be  given  up  or  cancelled,  and 
yet  the  debt  remain  unaffected  by  the  transaction.  When  the 
creditor  resorts  to  legal  process  to  enforce  the  payment,  he  may 
elect  to  consider  the  securities  as  distinct.  He  may,  at  his  option, 
proceed  singly  upon  the  obligation,  and  rely  upon  the  fruits  of 
a  simple  judgment  and  execution;  or  he  may  proceed  singly 
upon  the  deed  of  mortgage,  either  by  ejectment,  to  recover  the 
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possession  of  the  premises,  or  by  a  bill  in  chancery,  to  foreclose 
the  equity  of  redemption  in  the  mortgagor,  or  he  may  proceed 
upon  both  securities  at  the  same  time. 

The  effects  and  consequences  of  these  different  modes  of  pro- 
ceeding are,  in  like  manner,  essentially  variant,  and  in  consid- 
ering them  particularly,  we  shall  be  brought  far  towards  a 
solution  of  the  principal  question  in  the  case.  If  the  mortgagee 
proceeds  by  ejectment,  he  will  recover  the  possession  of  the 
premises  mortgaged,  and  retain  them  until  the  debt  is  paid,  but 
no  longer.  Powell  92,  93.  He  acquires  no  title  in  the  lands,  but 
is  considered  as  a  trustee  for  the  mortgagor;  he  has  the  percep- 
tion of  the  rents  and  profits,  but  he  is  accountable  for  them,  and 
merely  holds  in  his  own  hand  the  security  for  his  debt.  If  he 
files  a  bill  in  equity  to  foreclose,  the  wife  having  joined  in  the 
mortgage,  must  be  made  a  party — and,  being  brought  before 
the  court,  they  must  either  redeem,  or  submit  to  have  the  equity 
of  redemption  foreclosed,  by  which  the  wife's  right  to  dower  in 
the  premises  is  for  ever  barred,  or  the  lands  ma}7  be  sold  under 
a  decree  of  the  court,  by  which  the  rights  of  both  the  defend- 
ants will  be  transferred  to  the  pure-baser  under  the  sale,  who 
will  hold  the  property  free  from  every»claim  on  the  part  of  either 
the  husband  or  wife. 

If,  however,  the  creditor  or  mortgagee  proceed  simply  to  sue 
on  his  bond,  and  obtain  judgment,  the  execution  issued  thereon 
may  be  levied  indifferently  on  all  the  property  of  the  defendant, 
as  well  that  not  included  in  the  mortgage,  as  that  specifically 
pledged.  If  the  mortgaged  premises  are  levied  upon  and  sold, 
under  it,  the  estate  conveyed  by  the  sheriff  to  the  purchaser, 
depending  wholly  upon  the  judgment  and  exccuXion,  is  in  no 
manner  affected  by  the  circumstance,  that  a  mortgage  had  been 
previously  given.  The  mortgagee  may  bo  considered  as  party  to 
the  proceedings,  and  it  would  be  questionable,  at  least,  whether, 
having  treated  the  property  as  the  estate  of  the  mortgagor,  he 
should  not  be  estopped  from  ever  after  setting  up  a  claim  under 
the  mortgage.  This  is  the  general  understanding  of  the  coun- 
try, the  purchaser  bids  as  if  there  was  no  mortgage,  all  parties 
are  considered  as  joining  in  the  sale,  and  in  case  of  any  defi- 
ciency the  estate  is  considered  as  discharged  of  the  claim.  This 
case  however,  does  not  require  of  us  to  decide  what  conse- 
quences would  result  under  such  circumstances. 
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It  is  necessary,  in  the  further  prosecution  of  this  inquiry,  to 
examine  what  the  sheriff  can  legally  levy  upon,  sell,  and  convey 
under  an  execution.  His  whole  authority  is  derived  from  the  act 
of  December  2,  1743,  (Allinson  129*)  the  fifth  section  of  which 
empowers  him  to  convey  to  the  purchaser  all  the  estate  and  right 
which  the  defendant  had  in  the  premises,  and  the  purchaser  is  to 
have  as  perfect  and  complete  an  .estate  as  if  the  defendant  had 
himself  executed  a  good  deed  for  his  entire  interest,  and  had 
received  the  consideration  money  therefor.  Here  a  limit  is  pre- 
scribed to  the  authority  of  the  sheriff;  he  is  empowered  to  convey 
as  complete  an  estate  as  the  defendant  himself  could  have  con- 
veyed at  the  time  of  the  judgment.  If  the  husband,  then,  could 
have  conveyed  away  the  wife's  right  to  dower,  the  sheriff  could 
do  the  same.  If  the  former  possessed  no  such  power,  there  is 
certainly  no  ground  upon  which  it  can  be  contended  to  belong 
to  the  sheriff.  As  the  title  of  the  wife  is  wholly  beyond  the  con- 
trol and  disposal  of  the  husband,  I  have  no  hesitation  in  saying, 
that  it  is  wholly  unaffected  by  the  sale  under  the  execution. 

The  case  which  might  be  imagined  most  analogous  to  that 
which  really  occurred,  and  which  will  furnish  us  with  the  prin- 
ciple upon  which  the  present  case  ought  to  be  decided,  is  sug- 
gested by  the  language  of  the  act  of  the  legislature  just  cited. 
Supposing  Harrison  himself,  without  the  intervention  of  the 
sheriff,  and  without  any  proceedings  on  the  part  of  the  mortga- 
gees, had  made  the  sale  and  conveyance  to  the  present  defendant, 
and  had  himself  applied  the  proceeds  of  the  sale  to  paying  off 
the  mortgages,  can  a  question  exist,  as  to  the  consequences  which 
would  legally  result  from  the  measure?  would  not  the  mortgages, 
after  satisfaction,  be  as  if  they  had  never  been,  and  the  wife's 
right  to  dower,  which  had  been  not  absolutely  extinguished,  but 
only  conditionally  suspended,  be  revived  in  all  its  strength? 

If  the  purchaser  would  derive  any  benefit  from  the  wife's 
having  joined  in  the  deed  of  mortgage  for  the  security  of  the 
debt,  he  may,  if  he  has  equitable  claims  to  it,  obtain  an  assign- 
ment of  the  mortgage ;  he  will  there  stand  in  the  same  situation 
in  which  the  mortgagee  would  have  stood,  had  he  reduced  the 
mortgaged  premises  into  possession  without  foreclosing  the 
equity  of  redemption,  but  certainly  in  no  better.  This  would  be 

*Same  as  the  act  of  18th  Feb.  1799,  sec.  12,  Pat.  371,  Rev.  Lawt  433. 
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merely  upon  the  footing  of  a  trustee  holding  the  premises  as  a 
pledge  until  the  debt  was  discharged,  redeemable  at  anytime  by 
the  pa^yment  of  the  original  debt,  interest,  and  costs;  a  simple 
chattel  interest,  as  it  is  considered  by  all  the  elementary  writers.* 

'If  a  contrary  doctrine  were  established,  the  consequences 
would  be,  as  was  forcibly  urged  in  the  argument,  that  a  hus- 
band, by  inducing  his  Avife  to  join  in  a  mortgage  for  a  debt  how- 
ever inconsiderable,  would  acquire  an  absolute  control  over  her 
right  to  dower,  and  might  deprive  her  of  her  interest  in  an  estate 
of  the  greatest  value.  She  could  not,  in  any  manner,  pi'event  the 
bringing  of  an  action  on  the  bond,  or  any  of  the  subsequent  pro- 
ceedings. Her  joining  in  what  is  called  a  mere  mortgage,  there- 
fore, would  be  not  merely  pledging  her  interest  as  an  additional 
security  for  the  payment  of  the  debt,  but  a  total  disposition  of 
her  estate ;  an  absolute,  not  a  defeasible  conveyance.  The  true 
point  of  view  in  which  to  consider  the  transaction,  is  that  in 
which  it  unquestionably  appeared  to  the  parties,  and  which  is 
consistent  .with  the  nature  and  character  of  a  mortgage.  It 
must  be  regarded  as  an  additional  and  collateral  pledge  of  her 
interest,  not  to  be  sold  or  disposed  of  for  the  payment  of  the 
debt,  until  the  husband's  estate  should  prove  insufficient  for  its 
discharge.  So  long  as  he  is  able,  out  of  his  own  funds,  to  remove 
the  encumbrance,  so  long  his  estate  should  be  exclusively  looked 
to;  when  its  insufficiency  appears,  it  will  be  time  to  have  recourse 
to  the  security.  I  am  unable  to  anticipate  any  serious  objection 
.to  this  course,  or  any  evils  that  would  result  from  following  it 
into  practice. 

The  second  question  to  be  considered  is,  whether  the  defend- 
ant in  the  present  suit,  a  stranger,  in  the  eye  of  the  law,  to  all 
the  proceedings  previous  to  the  judgment  under  which  he  claims, 
can  set  up  these  outstanding  mortgages  in  bar  of  the  plaintiff '8 
claim  to  dower  ?f 

The  setting  up  a  term  or  mortgage  in  a  third  person,  by  a 
defendant  who  can  claim  no  interest  in,  or  benefit  under  it, 
merely  to  bar  a  legal  demand,  is  not,  in  my  opinion,  rcconcile- 
able  either  with  the  principles  of  justice,  or  the  sound  doctrines 
of  the  law.  This  seems  to  have  been  likewise  the  opinion  of 
Lord  Mansfield,  who,  in  the  case  of  Bristowe  v.  Pegge,  (1 

*See  Runyan  v.  Mersereau,  11  John.  534. 

f  See  the  authorities  on  this  question  collected  in  a  note  3  Wheat.  224. 


412  NEW  JEESEY  SUPREME  COURT. 

Harrison  v.  Eldridge. 

Term  Rep.  758,  n.)  says,  that  "a  trust  never  shall  be  set  up 
against  him  for  whom  the  trust  was  intended;  it  is  a  mere  form 
of  conveyance,  and  it  is  admitted,  that  when  a  term  is  in  trust 
for  the  benefit  of  the  lessor  of  the  plaintiff,  the  defendant  shall 
not  set  it  up  in  ejectment,  as  a  bar  to  his  recovciy."  His  lord- 
ship, a  little  after,  makes  the  following  remark,  which  is  strictly 
applicable  to  the  present  case.  "What  is  the  defence  set  up?  A 
trust  for  a  third  person  is  set  up.  The  plaintiff  admits  the  charge, 
and  says,  he  only  claims  subject  to  the  encumbrance.  The  trus- 
tees do  not  assert  their  title;  then  shall  others  be  admitted  to 
set  it  up?"  The  other  judges  concurred  in  these  doctrines,  and 
Buller  expressed  himself  in  language  still  more  forcible.  He 
says,  "a  tenant  cannot  set  up  the  title  of  the  mortgagee  against 
the  mortgagor,  because  he  holds  under  the  mortgagor,  and 
admits  his  title."  The  case  of  English  v.  Wright,  in  this  state, 
extends  and  applies  this  same  doctrine  to  this  very  action  of 
dower;  and  the  defendant,  holding  under  the  title  of  the  hus- 
band, was  held  precluded  from  afterwards  questioning  it,  as 
against  the  widow's  claim  to  dower.  It  that  case,  also,  the 
defendant  was  a  purchaser  at  sheriff's  sale,  and  the  decision  in 
that  case  I  consider  as  ruling  the  present.  Buller,  in  the  case 
cited,  goes  further:  "it  has  been  the  uniform  doctrine,  that  if 
the  plaintiff  be  entitled  to  the  beneficial  interest,  he  shall  recover 
the  possession."  The  defence  here  set  up  is  a  mere  formal  legal 
title  in  another  person,  whose  encumbrance  having  been  satis- 
fied, the  estate  is  mere  trust  for  the  benefit  of  the  demandant. 
I  am  aware  that  the  authority  of  this  case  of  Bristowe  vrPegge 
has  been  somewhat  shaken  by  the  subsequent  decision  in  Den 
ex  dem.  Hodsden  v.  Staples,  (2  Term  Eep.  684)  yet  after  Butter's 
dissent  from  the  opinion  of  the  court  in  this  latter  case,  and  the 
reasons  assigned  by  him  for  adhering  to  his  former  opinion,  I 
cannot  fully  acquiesce  in  the  propriety  of-  this  subsequent  deter- 
mination. 

In  Palmer  v.  Danby,  (2  Eq.  Ca.  Abr.  386)  a  dowress  was 
held  to  have  a  right  to  i*ecover,  subject  to  her  proportion  of  the 
mortgage.  These  doctrines,  recognized  in  numerous  decisions, 
and  sanctioned  by  the  opinions  of  some  of  the  most  eminent 
lawyers  in  Westminster  Hall,  are  better  entitled  to  a  favourable 
reception  among  us,  and  are  more  congenial  to  our  political  cir- 
cumstances and  habits.  The  necessities  incident  to  a  new  and 
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rapidly  improving  country,  require  so  frequently  the  borrowing 
of  money,  that  there  are  few  estates  among  us  which  have  not, 
at  one  time  or  another,  been  under  mortgage.  If,  therefore,  it 
was  to  be  settled  as  law,  that  a  tenant  or  defendant  might  defeat 
a  legal  claim  by  giving  in  evidence  an-  outstanding  mortgage, 
which,  though  actually  paid,  off,  had  never,  in  fact,  been  can- 
celled, or,  as  the  present  defendant  would  require,  the  estate 
had  never  been  formally  reconveyed,  I  believe  there  are  few 
cases  of  ejectment  in  which  the  plaintiff  would  escape  a  nonsuit. 
It  never  has  been  customary,  in  this  state,  to  execute  a  recon- 
veyance ;  when  the  mortgage  is  satisfied  nothing  more  is  gene- 
rally done  than  to  tear  off  the  seals,  or  endorse  on  the  instrument 
a  receipt  in  full.  It  is  impossible  to  calculate  the  amount,  or 
limit  the  extent  of  the  evils  which  would  be  likely  to  result  from 
the  adoption,  at  this -time,  of  a  doctrine  never  before  broached 
among  us,  and  so  utterly  at  variance  with  the  ideas  and  practice 
of  the  most  prudent  men. 

The  same  ideas  and  practice  appear  to  prevail  even  in  England. 
Lord  Mansfield  says,  "  a  mortgage  is  a  charge  upon  the  land, 
and  whatever  would  give  the  money  will  carry  the  estate  in  the 
land  along  with  it,  to  every  purpose.  The  estate  in  the  land 
is  the  same  thing  as  the  money  due  on  it.  It  will  be  liable  to 
debts,  it  will  go  to  executors,  it  will  pass  by  a  will  not  made  and 
executed  with  the  formalities  required  by  the  statute  of  frauds. 
The  assignment  of  the  debt,  or  forgiving  it  will  draw  the  land 
after  it  has  a  consequence;  nay,  it  would  do  so  though  the  debt 
were  forgiven  only  by  parol." 

The  mortgagee  has  only  the  legal  estate  as  a  security  for  the 
payment  of  his  money,  while  the  actual  possession  and  usufruct 
continue  in  the  mortgagor,  until  divested  by  legal  process.  The 
mortgagee  may  think  this  unnecessary,  and,  until  he  chooses  to 
act,  no  one  has  a  right  to  make  any  use  cf  this  legal  title.  On 
the  whole  case,  then,  I  think  the  demandant  is  entitled  to  judg- 
ment. 

This  being  the  opinion  of  the  court,  there  was 

Judgment  for  demandant. 

CITED  IN  fhompson  v.  Boyd,  1  Zab.  58.     Palmer  v.  Casperson.  Ex.,  2  0.  E 

Or.  207. 
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STOUT  against  HART  and  MUIRHEAD,  executors,  &c.  of  Houghton. 

A  devise  of  "  all  the  money  due  on  a  bond  against  P.  and  I."  is  a  specific 
legacy. 

When,  after  such  bequest,  the  testator,  at  the  request  of  one  of  the  obligees, 
accepted  another  bond  in  lieu  of  the  first,  for  his  accommodation,  it  is  not  an 
ademption  of  the  legacy.  There  is  a  distinction  between  voluntary  and  com- 
pulsory payments ;  when  payment  is  tendered  to  the  testator  of  a  debt  speci- 
fically bequeathed,  it  is  not  a  circumstance  from  which  to  infer  an  intention 
to  adeem  ;  when  he  calls  in  the  money  himself,  it  is  a  circumstance  from  which 
such  intention  may  be  presumed,  unless  accounted  for  on  other  grounds. 

This  was  an  action  of  debt,  brought  by  the  plaintiff  to  recover 
a  legacy,  and  the  following  statement  of  the  case  was  agreed 
upon  by  the  counsel. 

Thomas  Houghton,  late  of  Hopewell,  in  the  county  of  Hun- 
terdon,  deceased,  on  the  23d  of  December,  1784,  having  then 
in  his  possession  a  certain  bond  or  obligation  executed  by  Peter 
Phillips,  as  principal,  and  John  Phillips,  jun.  as  surety,  to  the 
said  Thomas  Houghton,  dated  the  1st  of  May,  -1782,  conditioned 
for  the  payment  of  £119  18s.  6d,  with  interest,  at  the  expiration 
of  one  year  from  the  date  of  the  bond,  duly  made  and  published 
his  last  will  and  testament,  and  in  it  appointed  the  defendants 
his  executors ;  and,  in  and  by  the  said  will,  he  bequeathed  to 
the  plaintiff  as  follows,  viz.  "  Item.  I  give  and  bequeath  to  my 
nephew,  Joab  Stout,  &c.  &c.  all  the  money  due  on  a  bond  against 
Peter  Phillips  and  John  Phillips." 

After  the  making  and  publishing  the  last  will  and  testament, 
as  aforesaid,  to  wit,  in  or  about  the  month  of  February,  1786, 
the  testator,  at  the  request  of  John  Phillips,  the  surety  in  the 
bond  above  mentioned,  and  for  the  accommodation  of  John 
Phillips,  and  to  enable  him  to  secure  and  indemnify  himself,  as 
surety  in  the  said  bond,  did  agree  to  accept  from  John  Phillips 
a  bond,  to  be  executed  by  one  Jesse  Titus,  as  principal,  and 
John  Phillips,  as  surety,  to  the  said  Thomas  Houghton,  condi- 
tioned for  the  payment  of  a  sum  of  money  equal  to  the  principal 
money  and  interest  which  had  accrued  on  the  first  mentioned 
bond,  and  thereupon  to  deliver  up  the  first  bond  to  the  obligors 
in  the  second.  This  agreement  was  carried  into  effect,  and  the 
first  bond  delivered  up  to  Titus  or  Phillips. 

On  this  charge  or  transfer,  no  money  was  paid  on  the  first 
bond  to  Houghton. 
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After  the  delivery  of  the  first  bond,  Jesse  Titus  caused  a  writ 
to  be  issued  against  Peter  Phillips  and  John  Phillips,  jun.  on  the 
said  fir^t  bond,  but  proceeded  no  farther  in  the  suit  than  the 
serving  of  the  writ. 

After  this  transfer  of  bonds,  Peter  Phillips  died  intestate,  and 
administration  of  his  estate  was  regularly  granted  to  John  Phil- 
lips and  Lott  Phillips. 

The  administrators  of  Pe/er  Phillips,  afte"r  his  death,  and  John 
Phillips,  jun.  on  the  1st  of  May,  1792,  adjusted  and  settled  be- 
tween themselves  the  shares  or  proportions  which  each  party 
agreed  to  pay  of  the  original  debt,  to  Thomas  Houghton,  secured 
by  the  first  bond:  and  in  pursuance  of  an  agreement  between 
them,  the  administrators  of  Peter  Phillips,  on  the  said  1st  of 
May,  1792,  executed  to  Thoma-s  Houghton,  the  testator,  a  bond 
conditioned  for  the  payment  of  £118  17s.  being  their  proportion 
of  the  original  debt,  with  interest,  at  the  expiration  of  one  year; 
and  John  Phillips,  jun.  and  Jesse  Titus,  on  the  same  day,  exe- 
cuted to  the  said  Thomas  Houghton  their  bond,  conditioned 
for  the  payment  of  £72  2s.  Gd.  with  interest,  at  the  expiration 
of  one  year  from  date.  The  sum  mentioned  in  the  condition  of 
this  last  bond,  together  with  £6  in  money  then  paid  by  John 
Phillips,  jun.  to  Houghton,  being  the  residue  of  the  amount  of 
the  original  debt. 

On  the  delivery  of  these  two  last  mentioned  bonds  to  the  tes- 
tator, the  two  first  mentioned  were  cancelled  and  delivered  up. 
On  the  5th  of  May,  1792,  the  administrators  of  Peter  Phillips 
paid  the  sum  of  £14  5s.  in  part  payment  of  their  bond.  On  the 
1st  of  May,  1793,  they  made  a  further  payment  of  £1  19s.  and 
on  the  1st  of  May,  1794,  paid  the  whole  interest  then  duo  on 
their  bond  above  mentioned,  all  which  payments  are  endorsed 
on  the  obligation. 

Thomas  Houghton,  the  testator,  died  on  the  13th  of  March, 
1795,  unmarried  and  without  issue,  not  having  revoked  or  altered 
his  said  will. 

On  the  6th  of  April,  1796,  the  administrators  of  Peter  Phil- 
Jips  paid  to  the  defendants,  as  executors  of  Houghton,  £118  2s. 
6d.  in  full  discharge  of  their  bond,  which  was  then  delivered  up 
and  cancelled. 

The  last  bond  given  b}T  John  Phillips,  jun.  and  Jesse  Titus  ia 
yet  unpaid  to  the  defendants. 
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The  will  of  Thomas  Houghton  contains  a  residuary  bequest 
t,o  the  children  of  his  two  brothers,  Joab  and  John  Houghton. 

After  the  death  of  Thomas  Houghton,  the  testator,  assets  suffi- 
cient to  pay  and  discharge  all  the  debts  and  legacies  came  to  the 
hands  of  the  said  defendants,  and  a  &mall  surplus  will  remain, 
for  the  residuary  legatees. 

Upon  the  foregoing  case,  Joab  Stout,  the  legatee  in  the  said 
will  named,  has  commenced  an  actipn  in  the  Supreme  Court 
against  the  said  executors,  to  recover  the  legacy  aforesaid,  and 
it  is  agreed  by  and  between  the  parties  and  their  attorneys,  that 
judgment  be  entered  for  the  plaintiff  for  the  amount  of  the  said 
legacy,  with  interest,  subject  to  the  opinion  of  the  court  on  a 
motion  for  a  nonsuit  on  the  case  as  above  stated  ;  each  party  to 
have  the  same  advantage  as  he  would  have  had  on  a  motion  for 
a  nonsuit,  had  the  same  been  made  at  the  trial,  with  liberty  to 
make  this  state  of  the  case  a  part  of  the  record,  and  bring  a  writ 
of  error  thereon,  if  either  party  please. 

The  case  was  argued  at  November  Term,  1800,  by  R.  Stock- 
ton, for  the  defendant,  and  Johnson  and  Frelinghuysen  for  the 
plaintiff. 

For  the  defendant.  On  the  facts  agreed  upon  in  the  state  of 
the  case,  this  action  cannot  be  sustained;  but  a  nonsuit  must  be 
entered.  The  plaintiff's  declaration  is  founded  upon  the  bond 
of  Ma}*,  1782,  which  is  mentioned  in  the  bequest;  and,  in  fact, 
a  suit  could  only  be  brought  in  that  mode  on  this  case. 

Under  this  special  bequest,  it  is  contended,  on  the  part  of  the 
defendant,  that  the  plaintiff  has  no  right  to  the  bonds  dated  in 
1792.  The  bequest  is  a  specific  one,  it  is  of  moneys  due  on  a 
certain  bond,  particularly  described:  and  where  the  legacy  is 
specific  nothing  but  the  particular  article  mentioned  passes  by 
the  will. 

In  the  case  of  Pearce  v.  Snaplin,  (1  Atk.  417)  Lord  Hard- 
wicke  gives  an  accurate  description  of  a  specific  legacy.  Ho 
says  there  are  two  kinds  of  gift  included  within  it.  First.  When 
a  particular  chattel  is  specifically  described,  and  distinguished 
from  all  others  of  the  same  kind.  Secondly.  Something  of  a  par- 
ticular species,  which  the  executor  may  satisfy  by  delivering 
something  of  the  same  kind,  as  a  per  se,  &c.  It  is  evident  that 
the  present  case  furnishes  an  example  of  the  former  kind ;  the 
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particular  bond  is  specifically  described,  and  distinguished  from 
all  others.  It  is  a  bond  against  Peter  Phillips  and  John  Phillips : 
the  case  shews  there  was  such  an  obligation  at  that  time  belong- 
ing to  the  testator,  and  there  could  be  no  danger  of  mistaking  it 
for  any  other  bond  in  his  possession.  Lord  Hardwicke  then 
proceeds  to  state  the  law  with  regard  to  this  species  of  legacy. 
He  says,  the  first  kind  may  be  more  properly  called  an  individual 
legacy;  and  if  such  a  chattel,  thus  bequeathed,  is  not  found 
among  the  testator's  effects,  the  legacy  fails;  or  if  it  is  disposed 
of  in  the  life  of  the  testator  it  is  an  ademption  of  such  legacy. 

It  may  be  urged,  that,  in  the  present  instance,  the  words  of 
the  testator  do  not  pass  the  bond  itself,  but  merely  the  money 
due  on  it,  and  therefore  the  legacy  is  not  specific.  It  would  be 
sufficient  to  reply  to  this,  that  it  is  the  debt  which  is  the  subject 
matter  of  the  bequest,  and  that  the  written  instrument  is  nothing 
more  than  the  evidence  of  that  debt.  To  give  the  debt,  is  to 
give  the  evidence  which  is  to  prove  its  existence;  to  give  the 
bond  itself,  is  to  give  the  debt  which  it  secures.  The  mere  giving 
of  the  paper  and  wax  is  nothing ;  it  is  the  money  which  is  secured 
by  the  instrument,  that  alone  gives  it  value.  To  take  a  distinc- 
tion so  refined  is  not  conformable  to  the  principles  of  the  law  in 
construing  wills;  the  intent  of  the  testator  is  manifest,  and  is 
not  to  be  destroyed  by  over  nice  distinctions. 

But,  on  the  strict  grounds  of  law,  such  a  distinction  would  be 
immaterial.  Money  may  be  the  object  of  a  specific  legacy.  Al- 
though it  may  be  more  difficult,  yet  repeated  decisions  shew  it 
to  bo  legal;  arid  that  money  may  be  so  distinguished  as  to  bo 
the  subject  of  a  specific  bequest,  is  expressly  recognized  in  Law- 
son  v.  Stitch,  (1  Atk.  508)  where  an  instance  is  put,  as  money  in 
a  certain  chest.  The  true  distinction  is  laid  down  in  Hinton  v. 
Pinke,  (1  P.  Wms.  540)  where  it  was  held,  that  the  devise  of  a 
particular  sum  of  money  in  the  hands  of  B.  was  specific. 

In  the  case  of  Lord  Castleton  v.  Lord  Fanshaio,  (1  Eq.  Ca.  Ab. 
298,  pi.  2)  where  a  testator  having  £4000  secured  to  him  by 
bond,  devised  it  to  his  daughter,  the  court  held  that  the  devise 
of  this  sum  of  money  was  a  specific  legacy.  So  the  bequest  of 
a  particular  debt  was  held  in  Ellis  v.  Walker,  (Ambl.  309)  to  bo 
specific. 

The  authorities  that  have  been  cited,  establish  the  principle, 
that  a  bequest  of  this  kind  is  a  specific  legacy.  The  conclusion, 

VOL.  II.  2  B 
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then,  is  inevitable,  that  as  the  bond  was  cancelled  and  delivered 
up  by  the  testator  during  his  life,  the  legacy  is  adeemed.  In 
the  case  of  Ellis  v.  Walker,  the  language  of  Lord  Hardwicke 
seems  decisive  of. the  question.  After  having  shewn  that  the 
legacj7  in  the  case  before  him  came  within  the  general  descrip- 
tion of  specific  legacy,  he  observes,  "  where  legacies  are  clearly 
specific,  and  any  act  is  done  to  take  away  or  change  the  thing, 
it  is  an  ademption  of  the  legacy."  "If  he  parts  with  the  horse, 
or  calls  in  the  debt,  it  is  an  ademption."  The  same  doctrine  is 
recognized  in  Ashton  v.  Ashton,  (C&.  temp.  Talb.  152)  where  the 
chancellor  observes,  "if  a  man  derise  a  thing  which  he  hath 
not,  it  is  not  such  an  estate  as  a  court  of  equity  can  relieve 
against.  If  in  this  case  he  actually  had  as  much  as  he  devised, 
but  before  his  death  had  sold  a  part,  it  had  been  an  ademption 
for  so  much." 

The  only  answer  which  it  is  apprehended  can  be  given  to 
these  and  numerous  other  cases  establishing  the  same  general 
doctrine,  is  founded  upon  a  distinction  which  formerly  prevailed 
between  voluntary  and  compulsory  payments.  It  is  now  per- 
fectly immaterial,  as  regards  the  question  of  ademption,  whether 
the  testator  voluntarily  called  in  the  debt  bequeathed,  or  received 
it  when  tendered  by  the  debtor.  There  is  no  foundation  for  the 
distinction  that  was  formerly  taken  between  the  cases.  2  Fonb. 
367.  The  whole  doctrine  is  fully  investigated  by  Lord  Thurlow, 
in  Ashburner  v.  M'Guire,  (2  Br.  Ch.  Ca.  108)  and  all  the  cases 
examined,  and  the  doctrine  now  contended  for  adopted  in  its 
fullest  extent. 

But  there  is  an  insuperable  difficulty  in  the  way  of  the  plain- 
tiff in  the  present  action.  He  has  declared  specifically  for  £247 
due  on  the  bond  of  Peter  Phillips  and  John  Phillips.  Now  the 
facts  set  forth  in  the  state  of  the  case  shew,  conclusively,  that 
nothing  was  due  on  this  bond  at  the  time  the  testator  died.  The 
plaintiff,  before  he  can  recover,  must  shew  that  this  money  has 
been  received  by  the  executors.  But  he  has  shewn  that  the 
bond  on  which  he  declares  never  came  to  their  hands,  and  that 
they  have  never  received  one  cent  upon  the  bond  which  he 
alleges  was  bequeathed  to  him.  The  pleadings  are  conformable 
to  his  case,  but  they  are  not  conformable  to  the  facts.  He  should 
either  have  spread  all  the  facts  upon  his  declaration,  or  he  should 
havfigone  into  a  court  of  equity;  but,  standing  on  the  ground 
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which  he  has  taken,  the  facts  of  the  case  will  not  warrant  a 
recovery. 

For  the  plaintiff.  The  will  of  the  testator,  under  which  the 
defendants  act  as  executors,  and  the  validity  of  which  cannot  be, 
and  has  not  been  questioned,  contains  a  bequest  in  favour  of  the 
plaintiff,  which  he  is  entitled  to  recover,  unless  some  circum- 
stances have  since  intervened  depriving  him  of  his  right.  The 
legacy  has  been  bequeathed,  and  unless  an  ademption  has 
occurred,  he  is  entitled  to  reap  the  fruits  of  the  testator's  benev- 
olence to  him. 

It  is  a  general  principle  of  the  law,  that  ademptions  of  lega- 
cies are  not  to  be  presumed,  any  more  than  the  revocation  of 
the  testament.  Swinb.  545.  4  Sac.  Abr.  354.  Every  ademption 
is  quoad  hoc  a  revocation,  and  every  revocation  is  to  be  expressly 
proved,  not  inferred.  Swinb.  629.  An  ademplion  is  the  taking 
away  of  a  legacy  before  bequeathed.  Ibid.  544.  It  is  conceded, 
that  this  ademption  may  arise  by  implication  as  well  as  by  ex- 
press words.  Here  it  is  not  pretended  there  was  any  express 
revocation  of  this  legacy,  and  the  question  is,  whether  the  cir- 
cumstances before  the  court  necessarily  require  that  an  ademp- 
tion should  be  presumed  ?  In  the  construction  of  wills,  the  rule 
is  firmly  established,  that  where  the  revocation  is,  as  is  contended 
here,  an  implied  one,  the  subsequent  act  must  be  wholly  incon- 
sistent wilh  the  original  bequest,  and  the  implication  must  be 
a  necessary  one.  2  Vern.  496.  The  presumption  of  the  law  is 
hostile  to  all  such  implications;  the  utmost  constancy  shall  bo 
presumed  in  the  testator  till  the  contrary  appear.  4  Bac.  Ab.  355. 

All  cases  of  ademption  arise  from  a  supposed  alteration  of  the 
intention  of  the  testator.  Partridge  v.  Partridge,  Ca.  temp.  Talb. 
226.  The  mere  calling  in  of  the  money,  much  less  the  mere 
change  of  security,  is  not  a  circumstance  from  which  any  alter- 
ation in  his  mind  towards  the  legatee  can  be  presumed.  Ford 
v.  Fleming,  P.  Wms.  469.  It  is  a  measure  which  may  proceed 
from  a  variety  of  motives,  and,  consequently,  any  one  inference 
that  can  be  drawn  is  not  so  necessarily  indicative  of  the  testator 
as  to  amount  to  an  implied  revocation  of  a  bequest. 

The  distinction  between  voluntary  and  compulsory  payments 
docs  not,  it  is  true,  hold  so  strongly  as  it  did  formerly,  but  the 
change  of  doctrine  has  given  it  a  more  decisive  leaning  in  favour 
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of  the  plaintiff.  The  language  of  the  master  of  the  rolls,  in 
Drinkwater  v.  Falconer,  (Yes.  623)  is  strictly  applicable  to  the 
present  case.  He  says,  in  that  case,  "  the  payment  was  occa- 
sioned by  a  mixed  act  of  the  debtor  and  creditor.  But  supposing 
it  was  a  voluntary  act,  and  that  she  was  merely  passive,  it  is 
clear  that  a  voluntary  payment  of  a  debt  to  a  creditor  who  has 
•specifically  bequeathed  it,  will  create  no  variation  in  the  thing 
bequeathed ;  because  the  testator  is  out  of  the  question,  has 
done  no  act  to  signify  a  variation  of  intention.  Next,  supposing 
the  payment  compulsory,  that  does  not,  of  course,  vary  the  case, 
but  may  or  may  not  adeem  the  legacy,  according  to  the  circum- 
stances with  which  it  is  accompanied.  If  a  man,  after  having 
given  a  legacy,  compels  payment  of  the  debt,  that  does  not  of 
itself  import  an  ademption  of  the  legacy,  for  he  may  have  other 
sufficient  reasons  to  induce  him  to  call  it  in,  which  may  be  a 
compulsion  of  payment  for  the  benefit  of  the  legatee,  so  far 
from  being  an  ademption,  as  if  the  debt  was  in  danger  of  being 
lost."  The  same  rule  is  recognized  in  Hamblingv.  Lister,  (Ambl. 
401)  where  the  master  of  the  rolls  says,  there  must  be  an  indica- 
tion of  change  of  mind  to  work  an  ademption  :  and  that  if  there 
is  proof  that  the  debt  was  called  in  for  any  other  reason  than 
from  an  intention  to  adeem,  it  is  not  an  ademption.  This  other 
reason  for  the  act  is  expressly  set  forth  in  this  state  of  the  case, 
it  is  alleged  to  be  at  the  request  of  the  obligee,  to  secure  and 
indemnify  him.  The  doctrine  is  carried  still  further  in  Ashton  v. 
Ashton,  (3  P.  Wms.  385)  where  Lord  Chancellor  Talbot  would 
not  consider  the  calling  in  of  the  debt  by  the  testator  as  even 
prima  facie  evidence  of  an  intention  to  adeem.  This  appears, 
also,  to  have  the  idea  of  Lord  Chancellor  Parker  in  Earl  of 
Thomond  v.  Earl  of  Suffolk,  (2  P.  Wms.  469)  who  says,  he  cannot 
approve  of  the  diversity ;  that  if  the  testator  gives  away  a  debt 
by  his  will,  and  afterwards  calls  it  in,  this  must  be  a  revocation  ; 
secus  if  it  be  paid  in  to  the  testator  unasked  for;  for,  continues 
he,  suppose  the  testator  called  in  the  debt,  fearing  it  might  be 
lost,  and  not  liking  the  security,  is  there  any  reason  that  this 
should  deprive  the  legatee  of  his  legacy  ?  Lord  Chancellor 
Xing  decided  the  case  of  Ford  v.  Fleming,  (2  P.  Wms.  469)  on 
the  same  grounds,  and  the  doctrine  is  now  too  firmly  established 
to  be  shaken. 

As  to  the  objections  arising  from  the  peculiar  wording  of  the 
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declaration,  they  are  utterly  groundless,  and  prove  nothing  by 
proving  too  much.  If  there  is  any  weight  in  them  they  shew 
that  the  plaintiff  can  never  recover  in  a  court  of  common  law ; 
for  as  to  stating  all  the  circumstances  of  the  case  in  his  declara- 
tion, it  would  be  impossible,  in  most  instances,  for  the  plaintiff 
to  ascertain  what  they  are  previous  to  the  trial,  and  consequently 
impossible  to  set  them  forth  with  any  degree  of  certainty,  and, 
upon  the  trial,  his  proof  must  correspond  with  his  averments. 
It  would  be  utterly  useless  if  it  could  be  done,  because  his  whole 
claim  rests  upon  the  words  in  the  will,  and  if  they  are  insuffi- 
cient to  ground  his  action  upon,  they  cannot  be  helped  by  any 
after  averments.  In  this  case  he  has  set  forth  the  clause  in  the 
will  by  which  the  legacy  is  bequeathed;  all  the  other  circum- 
stances are  rather  urged  as  a  defence  against  his  claim,  than  as 
furnishing  additional  ground  upon  which  it  is  to  rest. 

In  reply.  The  cases  cited  on  behalf  of  the  plaintiff  are  plainly 
distinguishable  from  that  before  the  court.  They  are  not,  in  their 
character,  specific  legacies.  The  note  to  Hinton  v.  Pinke  takes 
this  distinction,  and  it  will  reconcile  all  the  apparently  conflicting 
cases  that  have  been  cited.  A  devise  of  a  sum  of  money  out  of 
a  debt  is  not  specific,  but  considered  to  be  given  out  of  the  debt 
as  a  readier  fund.  Ambl.  310.  The  authority  from  2  Vesey  is 
evidently  grounded  upon  the  exploded  distinction  between  vol- 
untary and  compulsory  payments,  and  is  therefore  entitled  to 
little  regard  in  the  present  case. 

There  is,  however,  a  degree  of  contrariety  in  the  language  of 
the  books,  which  it  is  difficult  to  reconcile.  But  the  more  modern 
authorities,  which  place  the  circumstances  of  each  case  upon 
their  own  bottom,  and  regard  the  question  arising  upon  them  as 
a  question  of  legal  construction,  are  more  to  be  regarded  than 
those  which  throw  us  adrift  in  searching  after  the  ever  varying 
intention  of  the  testator. 

The  opinion  of  the  court  was  delivered  at  the  present  term  by 

KINSEY  C.  J.  (After  recapitulating  the  facts  set  forth  in  the 
Htut.e  of  the  case).  This  suit  is  brought  by  Jacob  Stout,  the  lega- 
tee mentioned  in  the  preceding  clause  of  the  will  of  the  testator, 
to  recover  the  amount  of  the  bond  thus  devised  to  him,  and  the 
gciicrurquestion  to  be  considered  is,  whether,  under  all  the  cir- 
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cumstances  that  have  been  brought  before  the  court,  he  is  en- 
titled to  recover  the  whole  or  any  part  of  that  sum? 

It  is  not  questioned  but  that  such  a  bequest  is  contained  in 
the  will ;  that  the  bond  therein  referred  to  was  then  in  existence, 
and  if  the  legacy  is  not  recoverable,  this  consequence  must 
result  from  some  or  all  of  the  following  circumstances. 

1.  The  acceptance,  by  the  testator,  of  the  second  bond  from 
Titus,  as  principal,  and  John  Phillips,  as  surety,  in  lieu  of  the 
first  bond,  on  which  Titus  caused  a  writ  to  be  issued. 

2.  Or  because  the  testator,  in  1792,  accepted  of  two  bonds, 
the  one  executed  by  the  administrators  of  Peter  Phillips  for  the 
larger  proportion  of  the  first  debt,  the  other  executed  by  John 
Phillips  for  the  residue  of  it,  which  bonds  were  given  to  him  in 
pursuance  of  some  adjustment  of  the  respective  proportions  for 
which  the  estate  of  Peter  Phillips  and  John  Phillips  were  an- 
swerable on  the  first  mentioned  bond :  or —  . 

3.  The  administrators  of  Peter  Phillips  paid  to  the  testator, 
in  his  lifetime,  three  several  sums  of  money  on  account  of  the 
bond  so  given  by  them,  and,  after  his  death,  paid  off  the  residue 
to  the  defendants,  as  his  executors. 

In  addition  to  these  circumstances,  applying  directly  to  the 
merits  of  the  controversy,  it  has  been  further  contended,  on  the 
part  of  the  defendant,  that  the  plaintiff  ought  to  be  nonsuited, 
because  he  has  declared  for  so  much  money  due  on  the  bond 
from  Peter  and  John  Phillips  to  the  testator,  which  not  being 
true  in  fact,  is  a  variance  from  the  proof  fatal  to  his  action. 

This  objection  is  perfectly  immaterial,  the  plaintiff's  claim  is 
founded  wholly  upon  the  clause  in  the  will  which  he  has  set 
forth  in  his  declaration  ;  of  this  part  of  his  case  he  was  conusant, 
and  is  so  presumed  to  be:  the  after  circumstances,  to  which  he 
was  neither  party  nor  privy,  cannot  in  any  manner  affect  the 
form  of  his  pleading.  These  circumstances,  to  which  he  was  a 
stranger,  if  they  have  any  operation,  go  in  bar  for  his  recovery, 
and  the  real  question  in  the  case  appears  to  me  to  be,  whether 
the  legacy  be  or  be  not  adeemed  by  them? 

In  the  argument  of  this  case,  it  has  been  justly  observed,  that 
courts  have  leaned  against  considering  legacies  as  specific,*  on 
account  of  the  consequences  which  would  frequently  follow.  If 

*See  the  authorities  on  this  point.  4  Vet.  jun.  555,  568,  748.  5  Ibid.  199, 
461.  8  Ibid.  410.  3  Dess.  Ch.  Rep.  373,  383. 
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the  article  specifically  bequeathed  was  not  found  among  the 
effects  of  the  testator,  or  is  proved  to  have  been  disposed  of  in 
his  lifetime,  the  legatee,  contrary  to  the  obvious  design  of  tho 
testator,  is  deprived  of  all  benefit  from  the  bequest.  AmbL  310. 
1  Atk.  416. 

Lord  Camden,  who  seems  to  have  thought  this  doctrine  too 
firmly  established  to  be  overturned,  and  desirous  of  avoiding 
the  consequences  of  considering  a  legacy  as  specific  in  a  case 
before  him,  took  a  distinction  between  a  bequest  of  £500,  due 
on  a  bond  from  A.  B.  and  a  bequest  of  the  bond  itself.*  This 
distinction  had  been  before  taken  in  Pawlet's  case,  (T.  Ray. 335) 
but  is  doubted  by  Lorde  Hardwicke,  (AmbL  310)  and  by  Lord 
Thurlow,  in  2  Br.  Ch.  Ca.  111.  Had  this  distinction  been  estab- 
lished by  express  adjudications,  it  would  have  been  decisive  of 
this  question ;  but  it  seems  to  be  altogether  exploded,  and  not 
to  ^have  been  made  the  basis  of  a  decision  in  any  case.  I  con- 
sider the  correct  doctrine  upon  this  point  to  be  laid  down  in 
Cox's  note  to  P.  Wms.  540,  that  wherever  the  testator  specifi- 
cally describes  the  chattel,  and  distinguishes  it  from  all  others 
of  the  same  kind,  it  is  a  specific  legacy.  That  when  he  bequeaths 
money  in  a  particular  chest,  or  a  particular  debt,  it  comes  with- 
in this  description.  This  is  obviously  the  intention  of  the  tes- 
tator in  the  present  case,  and,  under  the  authority  of  the  best 
considered  opinions,  it  must  be  considered  as  a  specific  legacy. 

Upon  the  question  of  ademption,  the  variety  and  inconsistency 
of  the  opinions,  which  seem  to  have  been  entertained  by  men 
highly  distinguished  for  their  judicial  characters,  is  not  a  little 
surprising.  It  is  not  only  impossible,  by  any  distinctions  that 
can  be  drawn,  to  reconcile  their  opinions,  but  it  is  difficult  to 
make  some  of  these  able  lawyers  consistent  with  themselves. 

It  is  not  necessary  that  I  should  go  into  an  investigation  of* 
all  the  cases  that  have  been  cited  in  the  argument,  but  I  shall 
confine  myself  to  those  which  furnish  principles  sufficiently  cer- 
tain and  well  supported,  to  decide  the  present  controversy. 

Among  the  discordant  decisions  which  have  taken  place,  wo 
can  readily  extract  two  propositions,  which  seem  to,  if  not 
universally,  yet  generally  to  be  recognized.  1.  That  there  ia  a 
distinction  between  voluntary  and  compulsory  payments.  2. 

*  See  Smith  v.  Fitzgerald,  3  Yes.  &  Beam,  2. 
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That  the  first  is  not  in  itself  an  ademption  ;  and  that  the  second 
is  not  necessarily  an  ademption,  but,  at  the  utmost,  only  prima 
facie  evidence  of  one,  and  may  be  explained  so  as  to  destroy 
this  presumption. 

In  the  case  cited  from  2  Br.  Ch.  Ca.  108,  Thurlow,  while  he 
denies  the  propriety  of  this  distinction  between  voluntary  and 
compulsory  payments,  admits  that  it  had  gained  so  much  ground 
^is  to  be  a  governing  principle,  and  that  it  had  been  recognized 
both  by  Lord  Talbot  and  Lord  Hardwicke;*  he  even  goes  far- 
ther, he  admits  there  are  innumerable  cases  which  support  the 
doctrine,  that  a  voluntary  payment  will  not  adeem  a  legacy  of 
a  debt.  Parker  evidently  entertained  the  same  opinion  in  1  P. 
Wms.  461,  King  in  2  P.  Wms.  471,  and  finally  it  seems  to  have 
been  acquiesced  in  by  Loughborough,  in  Coleman  v.  Coleman,  2 
Ves.jun.  640.  Thurlow  assigns  no  other  reason  for  disapproving 
of  the  distinction,  than  that  it  seems  not  warranted  by  author- 
ity, and  that  it  was  exploded  by  Lord  Camden  in  The  Attorney 
General  v.  Parkin,  (Ambl  566)  and  by  Lord  Macclesfidd.  But  I 
am  by  no  means  satisfied  that  Lord  Camderis  language  will 
warrant  such  a  construction,  nor  do  I  even  think  that  Lord 
Thurlow  intended  to  decide,  that  a  compulsory  payment  vvaa 
necessarily  an  ademption  of  the  legacy,  and  did  not  admit  of 
being  explained  by  testimony. 

Sir  Thomas  Clark,  in  2  Ves,  624,  lays  down  what  I  conceive  to 
be  the  real  rule,  which  I  think  ought  not  to  be  varied  from.  A 
voluntary  payment  is  not  an  ademption,  because  accepting 
money  when  tendered  does  not  imply  any  alteration  in  the 
intentions  of  the  testator:  but  when  the  testator  compels  pay- 
ment, this  fact  may  or  may  not  amount  to  an  ademption,  accord- 
ing to  circumstances.  The  quo  animo  is  an  important  point  to  be 
considered.  "With  this  opinion,  those  of  King,  Parker,  and  Talbot 
fully  coincide,  and  the  reason  they  give  carries  conviction  with 
it,  that  so  far  from  designing  to  revoke  his  bounty,  the  testator 
may  have  called  in  the  money  from  an  apprehension  of  danger, 
and  with  a  view  to  secure  the  legacy,  rather  than  to  defeat  it. 

The  present  chancellor,  Loughborough,  who  had  no  doubt 
maturely  weighed  the  discordant  opinions  on  the  subject,  in 
Coleman  v.  Coleman,  lays  down  his  opinions,  corresponding 

*  See  the  opinion  of  the  master  of  the  rolls  in  Innes  v.  Johnson,  4  Ves.  jun. 
574.  See,  also,  Fryer  v.  Morris,  9  Ves.  360.  Stanley  v.  Potter,  2  Cox  Rep.  IbO. 
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with  those  of  Sir  Thomas  Clark.  He  says,  where  the  testator 
is  compelled  to  receive  payment  of  the  debt,  a  pretty  strong 
presumption  arises,  that  there  is  no  variation  of  intention  : 
where  he  goes  of  himself,  no  necessity  urging  him,  and  destroys 
the  form  of  the  thing  specifically  given,  that  is  a  good  ground 
of  argument  the  other  way. 

These  authorities  are,  in  my  mind,  sufficient  to  establish  the 
first  general  position  I  have  stated,  that  there  is  a  distinction 
between  voluntary  and  compulsory  payments. 

All  the  authorities  seem  to  recognize  one  general  principle, 
that  the  question  of  ademption  is,  in  all  cases,  a  question  of  inten- 
tion, as  are  most  of  the  cases  of  implied  revocations  of  wills. 
Nor  has  any  one  of  the  authorities  cited  gone  so  far  as  to  inti- 
mate, that,  when  the  reasons  upon  which  the  testator  proceeded 
in  calling  in  the  debt  were  accounted  for  and  explained,  by  rea- 
sons which  indicate  no  change  of  intention  towards  the  legatee, 
this  shall  amount  to  an  ademption. 

In  the  case  before  us,  the  fact  is  expressly  stated,  that  the 
change  of  the  first,  for  the  second  bond,  was  done  at  the  request 
of  the  surety,  to  accommodate,  to  secure,  and  to  indemnify  that 
surety;  and,  no  other  cause  being  suggested,  I  do  not  think  we 
are  warranted  in  inferring,  from  mere  conjecture,  any  other 
motive.  The  motives  stated  imply  rather  a  negation  of  any 
other,  and  therefore  the  fact  being  fully  accounted  for,  leaves  no 
reason  to  infer  any  change  of  intention,  and  consequently  it  is 
no  ademption. 

If  this  be  the  case  with  regard  to  the  change  of  the  first,  for 
the  second  bond,  there  seems  no  reason  to  presume  an  ademp- 
tion from  the  subsequent  change  for  the  third  and  fourth.  The 
whole  seems  in  continuation  of  the  first  design,  to  accommodate 
the  debtor;  and  this  last  act  seems  to  have  been  done  with  no 
other  view,  than  to  ascertain  the  proportions  which  the  original 
debtors  were  respectively  to  pay  of  the  first  debt.  They  afford 
no  ground,  then,  to  presume  a  change  in  the  mind  of  the  testator. 

In  the  case  of  Hambling  v.  Lister,  (Ambl.  401)  the  master  of 
the  rolls  did  not  consider  the  circumstance,  that  the  testator  had 
agreed  to  a  composition,  and  accepted  £1000  in  lieu  of  £1240, 
though  secured  by  a  mortgage,  and  soon  afterwards  laid  out  the 
money  thus  received  on  other  securities,  as  an  ademption.  He 
considered  it  as  shewing  the  testator  apprehended  it  was  in 
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danger,  and  therefore  rebutted  any  presumption  of  an  intention 
to  adeem. 

In  the  present  case,  we  need  not  search  for  other  motives,  or 
infer  them  from  dubious  circumstances,  to  lead  to  the  same  con- 
clusion. The  state  of  the  case  shews  what  were  the  views  of 
the  testator,  and  negative  any  intention  to  adeem.  It  is  the 
opinion  of  the  court,  therefore,  that  the  plaintiff  is  entitled  to 
judgment  for  the  sum  bequeathed  to  him. 

Judgment  for  plaintiff.* 


[SEPTEMBER  TERM,  1802.] 

THE  STATE  againtt  BURROUGHS. 

An  indictment  will  not  lie  for  taking  up  and  removing  a  corner-stone  in  the 
boundary  line  between  A.  and  B.  with  intent  to  injure  and  endamage  the  said  B. 

An  indictment  was  found  against  Burroughs,  at  the  Glouces- 
ter sessions,  in  June,  1800,  for  that  "  with  force  and  arms,  &c. 
a  certain  corner-stone  erected  and  placed  in  the  boundary  line 
between  the  lands  of  Eobert  Eowan  and  Charles  Collins',  situate, 
lying,  and  being  in  the  township  of  Waterford,  in  the  county, 
and  within  the  jurisdiction  aforesaid,  wilfully,  maliciously,  and 
unlawfully,  than  and  there  did  take  up,  remove,  and  carry  away 
from  the  boundary  line  aforesaid,  with  intent  to  injure  and 
endamage  the  said  Charles  Collins,  against  the  peace  of  this 
state,  the  government  and  dignity  of  the  same." 

To  this  indictment,  the  defendant,  at  the  October  Oyer  and 
Terminer,  pleaded  not  guilty,  and,  after  conviction  and  judgment, 
assigned  for  error,  "  that  the  indictment  contained  matter  of 
civil  action,  but  not  matter  criminal  and  indictable." 

The  case  was  argued  by  Leake  &  L.  H.  Stockton,  for  the 
defendant,  and  by  Woodruff  (attorney-general),  for  the  state. 

*  In  the  case  of  Stanley  v.  Potter,  (2  Cox  Eq.  Rep.  180)  it  is  decided,  that  a 
bequest  of  a  debt  is  adeemed  by  the  debt  being  paid  to  the  testator  in  his  life- 
time, whether  the  payment  be  compulsory  or  voluntary,  or  whether  the  sum 
be  expressed  in  the  bequest  or  the  debt  bequeathed  generally. 
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For  the  defendant.  The  facts  set  forth  in  this  indictment  con- 
tain no  matter  of  an  indictable  nature  ;  it  is  not  a  crime  against 
the  public,  but  a  private  trespass,  to  remove  a  corner-stone  from 
a  boundary  line  between  two  neighbours.  An  injury  of  a  pri- 
vate nature,  unless  it  in  some  way  affect  the  public,  cannot  be 
indicted.  2  Hawk.  301,  c.  25,  sec.  4.  An  indictment  will  not  lie 
for  an  attempt  to  defraud,  if  neither  by  false  tokens  nor  by  con- 
spiracy. Strange  793,  866.  6  Mod.  105.  This  is  an  injury  of  a 
private  character  altogether,  and  in  which  the  public  have  no 
kind  of  interest;  an  action  may  be  sustained  at  the  suit  of  the 
person  injured,  (Co.  Lit.  200,  6.)  but  there  is  no  precedent  to 
be  found  of  an  indictment  for  such  an  act.  Until  some  prece- 
dent can  be  found  to  warrant  this  proceeding,  the  doctrine  of 
Lord  Coke  is  to  be  regarded,  "that  non-usuage,  where  there  is 
no  example,  is  a  great  intendment  that  the  law  will  not  bear  it." 
Co.  Lit.  81,  b. 

In  Rex  v.  Wheatly,  (2  Bur.  1127)  Lord  Mansfield  states  the  law 
on  this  point.  "The  offence  that  is  indictable  must  be  such  a 
one  as  affects  the  public,  as  if  a  man  use  false  weights  and 
measures,  and  sells  by  them  to  all  or  many  of  his  customers,  or 
uses  them  in  the  general  course  of  his  dealing,"  *  &c.  And  in 
Rex  v.  Storr,  (3  Bur.  1698)  where  the  indictment  was  for  a  mere 
civil  trespass,  though  laid  to  be  with  force  and  arms,  the  Court 
of  King's  Bench  quashed  the  indictment.  The  same  law  was 
established  in  Rex  v.  Atkyns,  3  Bur.  1706. 

•For  the  State.  The  general  principle  is  not  questioned,  that 
to  make  an  act  an  indictable  offence  at  common  law,  it  must  be 
of  a  public  nature :  the  general  doctrine  is,  that  all  misde- 
meanors whatsoever  of  a  public  evil  example,  may  be  indicted. 
3  Bac.  Abr.  549. 

This  offence  has,  however,  been  enumerated  among  this 
description  of  misdemeanors  since  the  time  of  Edward  II.  Id 
the  statute  for  the  view  of  frankpledge,  (17  Edward  2,  sec.  9)  it 
is  inserted,  and  considered  as  a  public  offence.  This  statute 
confers  this  authority  on  the  court  leet  to  inquire  of  the  removal 
of  boundaries,  but  the  business  of  this  court  hath  insensibly 

*  But  an  offence  is  indictable,  which  in  its  nature,  and  by  ita  example,  tends 
to  the  corruption  of  morals,  although  it  be  not  committed  in  public.  2  Sera. 
&  Raw.  91. 
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devolved  on  the  quarter  sessions.  By  the  act  of  November, 
1794,  sec.  2,  (Paterson  130)  the  quarter  sessions  has  cognizance 
of  all  offences  of  an  indictable  nature. 

PER  CURIAM.  The  judgment  of  the  sessions  must  be  reversed. 
The  offence  charged  is  exclusively  a  private  injury,  and  in  no 
way  concerns  the  public  farther  than  any  other  private  wrong. 
The  cases  cited  from  Burrows  are  strongly  in  point,  and  on  tho 
authority  of  them  we  are  reversing  the  judgment. 

Judgment  reversed. 

CITED  IN  State  v.  Beekman,  3  Dutch,  126,  131. 


BARKER  against  HOUGH. 

In  an  action  of  debt  on  a  bond  conditioned  for  the  performance  of  an  award, 
the  defendant  pleaded,  that  the  arbitrators  had  refused  to  hear  or  investigate  a 
certain  claim  which  he  set  forth,  and  which  he  averred  was  within  the  sub- 
mission ;  this  plea  on  demurrer  was  adjudged  good. 

This  was  an  action  of  debt,  on  a  bond  conditioned  for  the 
pei'formance  of  an  award.  The  defendant  sets  forth,  on  oyer, 
the  condition  of  the  bond,  which  was,  that  if  the  defendant  should 
stand  to  and  keep  the  award  of  W.  L.,  D.  L.,  and  J.  B.,  arbitra- 
tors, indifferently  chosen  between  the  parties,  the  obligation 
should  be  void; — the  defendant  then  admits  the  obligation:  he 
pleads,  that  the  said  arbitrators  did,  within  the  time  limited,  pub- 
lish, under  their  hands  and  seals,  a  certain  pretended  award  upon 
the  matter  submitted  to  them,  which  he  sets  forth  verbatim  : 
yet  actis  non,  because,  protesting  that  the  award  is  illegal  and 
insufficient,  he  says,  that  he  gave  notice  to  the  said  arbitrators 
of  a  claim,  which  he,  the  defendant,  had  against  the  plaintiff, 
which  was  unsettled,  and  offered  sufficient  evidence  in  support 
of  the  same,  and  did  desire  the  said  arbitrators  to  receive  and 
hear  the  same,  and  to  arbitrate  and  determine  the  said  claim, 
which  said  claim  was  of  a  matter  in  dispute  between  the  parties, 
and  was  submitted,  by  the  parties,  to  the  arbitrament  and  final 
end  and  determination  of  the  said  arbitrators;  yet  the  said  arbi- 
trators did  refuse  to  take  upon  themselves  the  arbitrament  and 
determination  of  the  said  claim,  and  did  refuse  to  hear  the  evi- 
dence in  support  of  the  same ;  and  so,  he  says,  the  arbitrators 
did  refuse  to  take  upon  themselves  the  burthen  of  the  award,  on 
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the  matters  contained  in  the  condition  of  the  said  writing  obli- 
gatory, and  did  make  no  award  thereon,  by  reason  whereof  the 
said  award  is  void  and  of  no  effect  in  law.  He  avers,  also,  that 
the  said  arbitrators,  or  any  of  them,  made  no  further  or  other 
award  than  the  one  set  forth. — There  were  six  other  special 
pleas  pleaded  by  defendant,  which  it  is  immaterial  to  state.  To 
the  first  plea  the  plaintiff  demurred,  and  the  defendant  joined 
in  demurrer. 

M'llvain,  for  the  demurrer — The  simple  question  raised 
upon  these  pleadings,  is,  whether  the  defendant  can  plead,  in 
avoidance  of  the  award,  a  matter  dehors  the  award,  to  wit,  that 
they  refused  to  take  upon  themselves  the  arbitrament  of  a 
matter  contained  in  the  submission,  and  to  which  their  attention 
was  particularly  called  ? 

It  is  a  fundamental  maxim  in  the  law,  that  the  parties  are  con- 
cluded by  the  award,  and  shall  not  be  admitted  to  contradict 
what  these  judges  of  their  own  choice  have  done,  or  to  set  aside 
the  decision  they  have  made,  without  proof  of  gross  fraud  or 
partiality.  The  arbitrators,  in  their  award,  expressly  set  forth, 
that  "  having  taken  upon  us  the  burden  of  said  award,*  and 
having  met  and  heard  the  several  allegations  offered  by  both 
parties,  and  due  consideration  thereon  had,  do  award  and  order." 
Here,  then,  is  a  distinct  averment,  that  they  did  take  upon  them- 
selves the  burden  of  the  award,  which  the  plea  contradicts ;  that 
they. did  hear  and  duly  consider  the  allegations  of  the  parties; 
that  they  did  award  and  order,  which  is  in  the  same  manner 
denied  by  the  plea.  On  the  same  ground,  might  the  party  con- 
tradict any  other  part  of  the  award.  In  Snetling  v.  Farmer,  (1 
Str.  647)  Eyre  C.  J.  refused  to  admit  any  evidence  to  shew  that 
the  arbitrators  had  omitted  to  take  into  consideration  a  particu- 
lar matter,  the  award  and  release  having  general  words  sufficient 
to  include  it,  even  though  the  arbitrators  themselves  wore  the 
persons  to  prove  the  facts.  So  in  Wills  v.  Maccormick,  (  2  Wills. 
148-9)  the  court  expressly  say,  that  nothing  fyhors  the  award 
can  be  given  in  evidence  to  overturn  it. 

Griffith  &  E.  Stockton,  contra — The  defendant  pleads,  that 
the  arbitrators  refused  to  investigate  the  matter  submitted  to 

*  As  to  the  effect  of  these  words,  see  2  John.  57,  ATKinatry  v.  Solomoni. 
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them,  and  as  the  plea  is  demurred  to,  as  insufficient  in  law,  the 
fact  is  thereby  admitted.  The  question  then  is,  whether  that  can 
be  a  lawful  and  binding  award  to  which  an  objection  of  this  kind 
exists.  In  Barnes  v.  Greenwell,  (Cro.  EL  858)  the  court  say, 
"  if  arbitrators  award  for  one  thing,  and  say  they  will  not  med- 
dle with  the  rest,  all  is  void,  because  they  have  not  pursued  their 
authority."  If  a  defect  of  this  kind  vitiates  the  proceedings  of 
the  arbitrators,  this  is  the  only  mode  in  which  the  party  can 
avail  himself  of  the  exception  ;  for  the  rule  of  correct  pleading 
requires  that  he  should  first  plead  the  award,  and  also  the  mat- 
ter whereby  it  was  void.  5  Bac.  Abr.  450.*  1  Wils.  122,  Hard- 
ing v.  Holmes.  Sir  T.  Hay.  94,  Morgan  v.  Man. 

From  the  terms  of  the  submission  in  this  case,  it  was  clearly 
conditional.  Unless  the  arbitrators  chose  to  undertake  all  the 
differences  submitted,  they  had  no  authority.  The  intention  of 
the  parties  was,  to  have  all  the  disputes  between  them  terminated, 
and  the  end  is  completely  defeated,  by  leaving  an  important  claim 
unsettled.  When  the  submission  is  made  in  this  conditional 
manner,  unless  the  award  include  all  things,  the  party  is  not 
bound  to  perform  any.  Risden  v.  Inglet,  Cro.  EL  838.  8  Co. 
193,  is  to  the  same  effect. 

M'llvaine,  in  reply. 

PER  cuRlAM.  The  matter  set  forth  in  the  defendant's  plea  is 
a  conclusive  bar  to  the  action.  On  a  demurrer,  the  fact  must  be 
presumed  as  pleaded ;  and,  if  so,  there  cannot  remain  a  doubt 
that  the  award  is  a  nullity,  and  that  the  defendant  has  availed 
himself  of  the  defect  in  a  legal  manner.  There  must  be  judg- 
ment for  the  plea. 

Judgment  for  defendant/]" 

CITED  is  Sherron  v.  Wood,  5  Hal  15,  20.     Hazen  v.  Addis'  Ad.,  2  Or.  337. 
Hoagland  v.  Veghte,  3  Zab.  97. 

*See  2  Sound.  84;  c.  note  (1) ;  but  see  Barlow  v.  Todd,  3  John.  367.  Munro 
V.  Alaire.  2  Caines  320. 

f  See  Richards  v.  Drinker,  1  Hakt.  307.   16  JEbwf'e  Rep.  58.  Cald.  on  Arb.  201. 
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[NOVEMBER  TERM,  1802.] 
SHREVE,  overseer  of  the  poor,  against  BUDD. 

Ilf  EEROE. 

An  action  may  be  maintained  against  an  overseer  of  the  poor  to  recover 
from  him  the  expense  of  supporting  a  pauper,  who  was  legally  entitled  to 
relief,  and  when  the  overseer,  after  notice,  neglected  to  relieve.  Under  what 
circumstances  such  action  is  maintainable. 

This  was  an  action  of  debt,  brought  in  the  Common  Pleas 
of  Burlington,  by  Budd  against  Shreve,  as  overseer  of  the  poor 
for  the  township  of  New  Hanover.  The  declaration  set  forth, 
that  one  Doras,  a  poor,  aged,  and  diseased  person,  had  been 
under  the  particular  charge  of  the  overseer  of  the  poor,  who 
had  preceded  Shreve  in  that  office,  and  was  chargeable,  and 
received  support  from  the  said  overseer,  and  from  Shreve,  after 
he  was  elected,  and  entered  upon  the  duties  of  said  office ;  that 
the  defendant  below  was  duly  chosen  overseer  of  the  poor  for 
the  said  township,  and,  in  that  capacity,  was  bound,  during  his 
continuance  in  office,  to  take  charge  of,  relieve  and  provide  for 
such  poor,  aged,  and  indigent  persons  as  should  fall  chargeable 
to  any  of  the  inhabitants  of  the  towhship  of  New  Hanover,  by 
indigence,  disease,  or  other  casualty.  And  the  plaintiff  avers, 
that  he  is  an  inhabitant  of  said  township,  and  that  the  said 
Doras  fell  and  became  chargeable  to  him,  the  plaintiff,  by  reason 
of  poverty  and  disease,  and  without  any  default  in  the  plaintiff 
himself,  and  traverses  that  he  was  in  any  manner  liable  to  main- 
tain or  support  the  said  Doras.  That  he  gave  notice  to  the  said 
defendant  of  the  condition  of  the  said  Doras,  and  requested  him, 
as  overseer,  &c.  to  take  him,  or  cause  him  to  be  taken,  from  tLo 
dwelling  house  of  plaintiff,  and  to  relieve  and  provide  for  the 
Raid  Doras,  so  being  entitled  to  relief  according  to  law.  Yet  the 
Raid  Shreve,  overseer,  not  regarding,  &c.,  did  refuse  to  tako 
charge  of,  relieve,  &c.,  but  left  the  said  Doras  chargeable  to  the 
plaintiff,  &c.  The  defendant  pleaded  nil  debet,  and  gave  notice, 
under  the  act  of  assembly,  that  he  would  endeavor,  on  the  trial 
of  the  cause,  to  prove  that  the  said  Doras,  at  the  time  laid  in  the 
declaration,  was  the  slave  of  the  plaintiff,  who  was,  of  course, 
liable  for  his  maintenance,  and  that  the  township  of  New  Han- 
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over  ought  not  to  be  charged  with  his  support :  and  further,  that 
he  would  contend  that  he  hud  not  received  notice,  as  is  required 
by  law,  to  charge  him  with  the  expenses,  &c.  Issue  was  joined 
between  the  parties  on  the  plea  of  nil  debet.  On  the  trial,  the 
jury  found  in  favour  of  the  plaintiff  one  hundred  and  seventeen 
dollars  debt,  with  costs  of  suit,  upon  which  verdict  judgment 
was  entered,  and  the  cause  removed  to  this  court  by  writ  of  error. 

At  the  trial  in  the  Common  Pleas,  the  plaintiff  opened,  that 
he  would  prove  that  the  pauper,  in  the  winter  of  1796-7,  came 
to  the  township  of  New  Hanover,  and  there  casually  became 
sick  and  helpless,  &c.  &c. — The  defendant  objected  to  the  admis- 
sion of  the  evidence;  the  objection  was  overruled  by  the  court, 
and  a  bill  of  exceptions  tendered  and  allowed. 

The  reasons  in  error,  which  were  relied  on  principally  in  the 
argument,  were — 1.  That  the  matters  set  forth  in  the  declaration 
are  not  sufficient  in  law,  to  maintain  the  action.  2.  That  the 
court  refused  to  nonsuit  upon  the  plaintiff's  evidence. 

The  case  was  argued  by  M' Ilvaine,  and  Woodruff  (attorn ey- 
general),  for  the  plaintiff  in  error,  and  L.  H.  Stockton  and  Grif- 
fith, for  defendant. 

For  the  plaintiff  in  error.  If  any  action  can  be  maintained  in 
the  present  case,  it  must  be  founded  on  the  act  of  March  11, 
1774,  (Allison  403.  Pat.  27,  sec.  5.  Rev.  Laws  36,  sec.  5)  but, 
under  the  fifth  section  of  this  act,  it  is  incumbent  on  every  per- 
son who  receives  a  vagrant  into  his  house,  to  give  notice  thereof, 
in  writing,  within  ten  days,  to  the  overseer  of  the  poor  of  the 
township.  This  duty  is  enjoined  under  the  sanction  of  a  penalty, 
and  unless  the  plaintiff  shews  that  he  has  complied  with  the 
terms  of  the  law,  so  far  from  being  competent  to  recover  money 
which  be  has  expended  in  the  support  of  a  vagrant,  be  subjects 
himself  to  a  penalty.  It  would  have  been  a  sufficient  answer  to 
his  claim,  to  have  pleaded  this  section  in  bar,  but  it  was  included 
in  the  notice  subjoined  to  the  plea.  The  pauper  was  a  negro, 
without  any  settlement  in  the  township  ;  it  therefore  was  essen- 
tial to  the  interest  of  the  township  that  the  overseer  should  have 
been  notified,  as  the  act  requires.  Further,  the  plaintiff  should 
have  shewn  that  the  township  was  liable  for  the  support  of  the 
pauper.  He  is  shewn  to  have  been  a  negro,  and  it  was  not 
proved  that  his  master  was  incompetent  to  his  support. 
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The  only  section  in  this  act  of  the  legislature  which  speaks  of 
the  recovery  of  the  expenses  of  maintaining  a  pauper,  is  con- 
fined to  cases  where  the  overseers  of  one  township  have  been 
compelled  to  support  a  pauper  who  had  a  settlement  in  a  foreign 
township.  As  a  preliminary  to  a  recovery,  even  in  this  case, 
notice  is  essential ;  and  if  the  remedial  part  of  the  act  is  to  bo 
extended  by  construction,  so  as  to  embrace  a  case  like  the 
present,  surely  the  guards  which  have  been  interposed  by  the 
legislature,  and  the  conditions  upon  which  this  redress  is  to  be 
obtained,  are  to  be  extended  also.  The  overseer  of  New  Han- 
over cannot  recover  of  the  overseer  of  the  poor  of  the  township 
where  Doras  has  a  settlement,  without  giving  notice ;  and  cer- 
tainly he  ought  not  to  answer  expenses  which  others  have  volun- 
tarily incurred,  without  receiving  notice. 

For  the  defendant. — The  objection  taken  by  the  defendant 
below,  resolves  itself  into  this  simple  question,  whether  private 
individuals  are  to  be  burthened  with  supporting  the  poor  of  the 
township  ;  or,  whether  the  overseers,  who  are  appointed  for  the 
purpose  of  relieving  and  assisting  them,  are  liable  to  perform 
the  duties  for  which  they  are  chosen  ?  Every  individual  who 
enters  upon  an  office  contracts  with  the  public,  that  he  will  per- 
form the  duties  of  it  with  integrity,  diligence,  and  skill.  3  BL 
Com.  165.  The  duties  of  an  overseer  of  the  poor  are  distinctly 
set  forth  in  the  act  to  which  the  opposite  counsel  have  referred; 
and  there  can  be  no  question  but  that  the  pauper,  who  was  left 
dependant  upon  the  charity  of  the  plaintiff  below,  was  one  of 
those  to  whom  the  overseer  was  bound  to  supply  assistance;, 
that  he  was  regularly  informed  of  the  circumstance,  knew  of  his. 
duty,  and  evaded  it.  The  section  to  which  reference  has  been 
made,  is  on  a  point  entirely  foreign,  and  cannot  affect,  in  any 
manner,  the  present  question.  If  Budd  has  violated  the  law, 
and  subjected  himself  to  a  penalty,  ho  is  answerable  in  the  proper 
manner:  it  is  no  defence  to  the  present  action.  The  jury  have 
pronounced  that  the  overseer  was  notified ;  the  evidence  upon 
which  they  and  the  court  below  decided,  is  fully  set  forth  in  the 
bill  of  exceptions,  and  contains  every  thing  necessary  to  entitle 
the  plaintiff  below  to  recover. 

PER  CURIAM.  Two  questions  have  been  made  the  subject  of 
discussion.  1.  Can  an  action  bo  sustained  upon  the  case  set  forth.. 

VOL.  II.  2  0 
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in  the  declaration  ?  2.  Was  the  evidence  sufficient  to  entitle  the 
plaintiff  below  to  recover? 

As  to  the  first,  it  appears,  from  a  view  of  the  whole  act  for  the 
settlement  and  relief  of  the  poor,  that  to  prevent  the  charity  of 
individuals  being  oppressed  and  exhausted  by  heavy  burthens, 
and  that  an  ample  and  ready  relief  might  be  afforded  to  the  indi- 
gent, overseers  have  been  appointed  in  each  township,  whose 
duty,  under  this  act,  is  to  see  that  the  poor  of  every  description 
do  not  suffer,  but  are  relieved  and  supported  from  the  funds  pro- 
vided at  the  general  expense.  By  the  ninth  section  of  this  act, 
it  is  enacted,  "that  if  any  poor  person  shall  come  from  another 
township  into  one  where  he  has  no  settlement,  and  shall  happen 
to  be  taken  sick  or  lame,  so  that  he  cannot  be  conveniently 
moved,  that  then  the  overseers  of  that  township  shall  provide 
for  him,  and,  by  giving  notice  to  the  overseers  of  the  township 
where  he  was  settled,  the  expenses  shall  be  repaid."  Shall  an 
individual,  then,  be  placed  in  a  worse  situation  than  a  township? 
The  spirit  and  intention  of  the  act  of  the  legislature  that  makes 
this  provision  for  the  poor  man  who  comes  into  a  foreign  town- 
ship, should  equally  apply  when  he  comes  to  the  house  of  an 
individual.  A  poor  man  leaves  the  poor-house,  and  goes  to  the 
house  of  an  inhabitant  of  the  same  township,  and  is  there  taken 
in  such  a  situation  that,  in  the  words  of  the  act,  "he  cannot  be 
conveniently  moved,"  and  notice  is  given  to  the  overseer  of  the 
poor,  who  refuses  to  comply  with  his  duty,  and  take  care  of  him, 
is  the  individual  who  has  permitted  him  to  take  shelter  under 
his  roof  to  be  reduced  to  the  dilemma,  of  either  encountering 
himself  the  whole  expense  of  the  pauper,  and  burthening  his 
family  with  this  superadded  charge,  or,  to  avoid  this  perhaps  to 
him  insupportable  load,  to  turn  a  sick  and  necessitous  fellow 
creature  into  the  road  to  starve?  To  establish  the  doctrine  for 
which  the  plaintiff  in  'error  has  contended,  would  neither  cjom- 
port  with  good  policy,  nor  with  those  laws  of  Christian  morality 
that  should  afford  a  rule  of  conduct  in  every  state. 

Upon  the  second  question,  it  appears,  from  the  evidence  set 
forth  in  the  bill  of  exceptions,  that  Doras  had  actually  been  a 
pauper  under  the  charge  of  the  defendant  below,  who  was  one 
of  the  overseers,  and  had  taken  no  legal  steps  to  remove  him ; 
that  while  he  was  in  this  situation  he  wandered  to  the  house  of 
Mr.  Budd,  who  immediately  notified  the  defendant  of  the  cir- 
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cumstance.  This  evidence  was  sufficient  to  go  to  the  jury,  for 
their  decision.  They  have  passed  upon  it,  establishing  the  truth 
of  the  facts  upon  which  the  plaintiff  rested  his  case,  and  ascer- 
taining the  damages  which  he  had  sustained  ;  and  no  grounds 
have  been  laid  before  us  to  convince  us  that  in  either  respect 
they  have  erred. 

Judgment  affirmed. 


[SEPTEMBER  TERM,  1803.] 


HUGG,  WHITALL,  and  others,  against  KILLE.    ' 

Where  the  venire  was  directed  to  any  one  of  the  coroners,  &c.  without  any 
suggestion,  that  the  sheriff  was  exceptionable,  it  is  a  fatal  defect,  and  not  cured 
by  verdict. 

This  was  a  certiorari,  directed  to  Joseph  Stratton,  of  Gloucester, 
to  remove  the  proceedings  in  a  case  of  forcible  entry  and  de- 
tainer, brought  by  Kille  against  the  plaintiffs  in  certiorari,  tried 
before  the  justice  in  August,  1801.  Various  reasons  were 
assigned  for  the  reversal  of  the  judgment  in  this  case;  those, 
however,  which  were  insisted  on  are  sufficiently  noticed  in  the 
arguments  of  counsel.  The  case  was  argued  in  May  term,  1803, 
by  L.  H.  Stockton  and  Richard  Stockton,  for  plaintiffs  in. certiorari, 
and  by  Leake,  and  Woodruff  (attorney-general),  for  defendant; 
but  the  court  directed  a  second  argument,  which  was  had  by  the 
same  counsel  in  September  term,  1803. 

For  the  plaintiff.  The  main  ground  on  which  the  plaintiffs  in 
certiorari  contend  that  the  judgment  in  this  case  should  be  re- 
versed, is,  that  the  venire  was  misdirected.  The  venire  was 
directed  to  any  one  coroner  of  the  county  of  Gloucester. 

This  was  wholly  erroneous.  The  Sheriff  is,  in  all  cases,  prima 
facie  the  proper  officer  to  whom  process  is  to  bo  directed.  Ho 
is  the  person  in  whom  the  authority  to  execute  process  is  re- 
posed by  the  laws  of  the  country,  and  it  is  not  in  the  power  of 
the  parties  to  put  him  aside,  and  direct  process  to  another  per- 
son, without  some  substantial  ground  of  exception  to  him,  upon, 
the  weight  of  which  the  court  is,  in  the  first  instance,  to  decide. 


436  NEW  JEESEY  SUPEEME  COUET. 

Hugg  v.  Kille. 

Here  the  venire  is  directed  to  any  coroner  of  the  county  of 
Gloucester,  without  any  exception  having  been  taken  to  the 
sheriff,  so  far  as  appears  on  the  record :  it  was  done  on  the  mere 
motion  of  the  party. 

Independent  of  the  common  law  on  this  point,  the  act  under 
which  the  proceedings  were  had,  directs  the  venire  to  be  issued 
to  the  sheriff.  Act  of  2d  March,  1793,  Pat.  290,  sec.  7.  When 
complaint  shall  be  made  to  any  justice  of  the  peace  of  the  proper 
count}',  &c.  it  shall  be  the  duty  of  the  justice  to  issue  a  pre- 
cept under  his  hand  and  seal,  directed  to  the  sheriff  of  the  said 
county,  commanding  him  to  cause  to  come  before  the  said  jus- 
tice twelve  good  and  lawful  men  of  said  county,  qualified  to 
serve  as  petit  jurors,  &c. 

Under  the  terms  of  this  act,  the  awarding  process  to  the  coro- 
ner, seems  not  to  be  recognized  in  any  case;  a  tribunal  of  a 
special  kind  is  created,  vested  with  jurisdiction  over  this  species 
of  offence,  and  directed  to  proceed  in  the  manner  pointed  out  by 
the  law.  No  principle  in  law  is  more  firmly  established  than  that 
which  prescribes,  that  when  a  jurisdiction  of  this  kind  is  created, 
having  authority  over  the  rights  and  properties  of  others,  the 
authority  must  be  strictly  pursued,  and  must  so  appear  on  the 
face  of  the  proceedings.  Hex.  v.  Croke,  Cowp.  26. 

Should  it,  however,  be  urged,  that  it  must,  at  this  stage  of 
the  proceedings,  be  presumed  that  the  justice  awarded,  the  venire 
to  the  coroner,  upon  legal  grounds  of  exception  to  the  sheriff, 
still  the  error  in  the  process  remains.  By  the  common  law, 
all  the  coroners  must  join  in  executing  process,  or  it  is  bad. 
Where  they  act  judicially,  the  act  of  one  is  good,  but  all  must 
join  in  ministerial  acts.  1  Bac.  Abr.  757.  They  are  all  regarded 
as  but  one  officer,  and  the  writ  is  uniformly  directed  to  them 
jointly.  This  doctrine  of  the  common  law  is  expressly  recog- 
nized by  an  act  of  our  own  legislature,  passed  8th  of  March, 
1796,  (Pat.  196,  sec.  3)  by  which  it  is  enacted,  "  that  any  return, 
made  and  signed  by  any  one  of  the  coroners  for  the  time  being 
in  any  of  the  counties  of  this  state,  to  any  writ,  precept, 
process,  or  execution,  except  process  for  summoning  of  juries, 
which  shall  issue  out  of  any  court  of  record  of  this  state,  and  be 
dii-ected  to  the  coroners  of  the  said  counties,  respectively,  shall 
be  as  good  and  effectual  in  law  as  if  such  return  had  been  made 
and  signed  by  all  the  coroners  of  the  said  county,"  &c.  This  act 
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makes  no  alteration  in  the  form  of  the  writ  or  process,  but  when 
it  is  directed  to  the  coroners  generally,  allows  of  a  return  by  one. 
The  act,  also,  in  express  terms,  excepts  the  case  of  process  for 
summoning  juries.  The  writ  is,  then,  clearly  misdirected. 

But,  in  a  court  of  common  law,  before  a  writ  can  be  directed 
to  the  coroners,  in  lieu  of  the  sheriff,  the  regular  officer,  it  is 
essential  that  some  reason  should  be  assigned  on  the  record  for 
this  deviation  from  the  ordinary  course  of  proceeding.  In  tho 
case  of  Rex  v.  Warrington,  (12  Mod.  22)  where  the  venire  was 
directed  to  one  sheriff  alone,  without  his  companion,  it  was  sug- 
gested on  the  record,  that  the  sheriff  not  named  was  of  affinity 
with  the  defendant.  1  Lilly's  Entries  143,  contains  the  form  of 
a  suggestion  of  this  kind  on  the  roll;  and  in  2  Lilly  483,  is 
another  form  of  a  suggestion,  that  the  plaintiff  is  one  of  the 
sheriffs  of  London,  and  an  award  of  the  venire  to  the  other. 

This  defect,  being  apparent  on  the  record,  is  matter  of  error, 
which  may  be  taken  advantage  of  by  the  party  in  the  superior 
court.  Cro.  EL  574,  586,  894.  5  Co.  37. 

Nor  can  the  defect  be  cured  by  the  statute  of  jeofails,  which 
does  not  cure  defects  of  such  a  nature  as  this,  vitiating -the  very 
foundation  of  the  whole  proceeding,  and  essentially  a  matter  of 
substance;  nor  do  the  statutes  of  jeofails,  even  if  adequate  to 
afford  a  remedy  for  such  an  irregular! ty,  apply  to  courts  of  this 
description,  unknown  to  the  common  law,  deriving  all  their 
authority  from  statute,  which  prescribes  to  them  their  form  of 
proceeding,  from  which  they  cannot  legally  deviate. 

For  the  defendants.  This  is  an  application  to  tho  court  to  re- 
verse the  proceedings  had  before  not  only  a  justice  in  the  exer- 
cise of  his  statutory  powers,  but  before  a  jury  of  the  country, 
who,  after  a  thorough  and  patient  investigation,  have  determined 
the  cause  between'  the  parties.  No  attempt  is  made  to  impugn 
the  righteousness  of  the  decision  that  has  been  given; — no  com- 
plaint is  uttered,  that  the  plaintiff  in  certiorari  has  been  injured 
or  had  injustice  done  him ; — it  is  not  suggested,  that  he  was 
forced  into  a  trial  without  sufficient  preparation,  or  cut  off  from 
any  defence  which  could  legally  have  availed.  The  defect  upon 
which  he  relies  is  a  technical  one,  wholly  unconnected  with  tho 
merits  of  the  case;  it  is  a  defect  which  he  knew  of  before  the 
trial  commenced,  and  which,  had  his  object  been  to  secure  him- 
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self  from  any  injury  that  might  have  arisen  from  it,  would  then 
have  been  urged.  He  has  thought  proper  to  omit  that  opportu- 
nity to  take  his  chance  of  a  decision  in  his  favour,  and  now  to 
come  forward  to  overturn  the  whole  proceedings. 

But  he  has  let  pass  the  proper  period  of  availing  himself  of 
such  a  defect.  If  the  venire  was  improperly  directed,  or  the  jury 
summoned  by  a  wrong  officer,  it  was  cause  of  challenge  to  the 
array;  and  he,  having  omitted  to  challenge  the  jury,  cannot  take 
advantage  of  it  in  error.  The  case  of  Lamb  v.  Wiseman,  (Cro. 
Jac.  383)  is  strictly  in  point.  The  error  assigned  in  that  case 
was,  that  the  venire  being  directed  to  the  coroners,  only  two  had 
joined  in  the  return,  whereas  at  the  time  the  venire  was  awarded 
and  returned,  there  were  two  other  coroners  who  ought  to  have 
joined.  The  court  overruled  the  objection — 1.  Because  it  was  a 
defect  of  which  the  party  might  have  availed  himself  by  chal- 
lenge; and,  having  omitted  to  do  so,  shall  not  be  permitted  to 
assign  it  for  error.  2.  Because  the  defect  was  cured  by  verdict. 

PER  CURIAM.  (Without  hearing  the  counsel  for  the  plaintiff  ID 
reply.)  ^The  proceedings  are  irregular,  and  must  be  set  aside. 


KLINE  against  PEMBERTON. 

A  writ  of  error  will  not  lie  on  an  order  of  the  Court  of  Common  Pleas  to 
Bet  aside  an  amercement. 

A  writ  of  error  was  brought  and  returned  in  this  case,  to  re- 
move an  order  of  .the  Court  of  Common  Pleas  of  the  county  of 
Sussex,  setting  aside  an  amercement  against  the  defendant  in 
error,  (as  sheriff  of  Sussex)  and  the"jf?m'  facias  issued  thereon. 

Maxwell,  for  plaintiff  in  error;  D.  B.  Ogden  and  Anderson  for 
defendant. 

PER  CURIAM.  We  are  unanimously  of  opinion,  that  a  writ  of 
error  is  not  the  proper  proceeding  to  obtain  redress,  and  will  not 
lie  in  this  case.  Therefore — 

Let  the  writ  of  error  be  dismissed.* 

CITED  ITS  Den,  Rutherford  v.  Fen,  1  Zab.  703. 

*  Error  will  not  lie  where  the  proceedings  are  not  according  to  the  course  of 
the  common  law.  1  Salk.  Rep.  264.  3  Mast.  Rep.  187.  305.  Nor  on  a  decision 
oh  a  motion  for  summary  relief.  1  Salk.  264.  1  Bin.  Rep.  222.  4  Cranch.  324. 
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OVERSEERS  OF  ELIZABETH  against  OVERSEERS  OF  WESTFIELD. 

An  order  of  removal,  made  by  justices  in  another  state,  and  un appealed  from, 
is  conclusive  evidence  against  the  township  to  which  the  pauper  was  removed. 

An  order  of  the  Sessions  of  Essex,  confirming  an  order  of 
two  justices,  removing  a  pauper  from  Westfield  to  Elizabeth, 
was  brought  up  by  certiorari,  and  the  order  of  the  Sessions 
reversed,  and  that  of  the  justices  quashed,  because  the  Sessions 
refused  to  admit  evidence  of  an  order  made  by  two  justices  of 
the  county  of  Kichmond,  in  the  state  of  New  York,  removing 
the  pauper  to  Westfield,  and  which  remained  unappealed  from 
by  Westfield.  The  court  saying,  that  it  was  universally  held, 
both  before  and  since  the  revolution,  that  an  order  of  removal 
"from  one  of  the  neighbouring  states,  unappealed  from,  was  con- 
clusive evidence  against  the  township  to  which  the  pauper  was 
removed. 

I.  H.  Williamson,  for  Elizabeth ;  M 'Whorter,  for  Westfield. 
CITED  ur  Overs.  Alexandria  v.  Overs.  Kingwood,  3  Hal.  370. 
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ACCOUNTS. 

1.  Creditors  not  exhibiting  their  ac- 
counts to  the  auditors  in  attachment, 
can  derive  no  benefit  from  the  attach- 
ment, but  may  take  out  a  new  attach- 
ment against  the  surplus  of  defendant's 
property.     Mount  v.  Ely,  83 

2.  The  rule,  that  mutual  accounts  are 
not  within  the  statute  of  limitations, 
and,  that  the  jury   are   to   determine 
whether  there  is  sufficient  evidence  of 
an  acknowledgment  to  take  the  case 
out  of  the  statute,  is  equally  applicable 
to  accounts  set  off  by  defendants  as  to 
those  on  which  plaintiff  brings  his  ac- 
tion.    Smith  v.  Ruecastle,  357 

ACKNOWLEDGMENT. 

A  general  acknowledgment  that  the 
defendant  is  indebted,  will  not  author- 
ize the  justice  in  entering  judgment  for 
a  specific  sum.  Vanderveer  v.  Ingle- 
ton,  140 

ACTION. 

1.  An  action  upon  the  eleventh  sec- 
tion of  the  act  concerning  distresses, 
(Rev.  Laws  202)  to  recover  double  the 
value  of  goods  distrained,  can  only  be 
maintained  by  the  tenant,  and  not  by 
a  stranger  whose  goods  have  been  dis- 
trained instead  of  the  tenant's.     Harts- 
home  v.  Klerman,  29 

2.  A  man  cannot  bring  an  action  in 
the  name  of  another  without  authority. 
Swayze  v.  Coursen,  63 

See  PLEADING,  II.,  1. 
INNKEEPER,  1. 
OVERSEER  OF  THE  POOR,  1. 
SLANDEB,  1. 


ADEMPTION  OF  LEGACY. 
See  LEGACY,  3. 

ADMINISTRATOR. 
See  EXECUTORS  AND  ADMINISTRATORS. 

ADVERTISEMENT. 
See  SHERIFF. 

AFFIDAVIT. 

See  NOTICE,  1,  2. 

JUDGMENT  ON  BOND  AND  WAB- 

EANT  OF  ATTORNEY,  4. 
JURORS,  2. 

AFFIRMATION. 
See  INDICTMENT,  3. 

AGENT. 

A  mere  agent,  without  suggestion  of 
fraud,  is  answerable  only  to  his  princi- 
pal. Stephens  v.  Bacon  and  wife,  1 

ALIEN. 

1.  The  declaration  of  independence 
did  not  operate  so  completely  to  disu- 
nite the  United  States  from   England, 
as  to  subject  all  British  antenati  to  the 
disabilities  of    alienage:    their  rights 
continued  until  the  acknowledgment, 
by  Great  Britain,  of  our  independence. 
Den  v.  Brown,  265 

2.  An  alien  whose  rights  are  guaran- 
teed to  him  by  treaty,  and  who  is  there- 
by made  competent  to  hold  real  estate, 
is  competent  to  maintain  an  action- to 
recover  it.  ib. 

(1) 
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ALTERATION. 
See  DEED,  3. 

AMERCEMENT. 
See  WRIT  OF  ERROR,  1. 

AMENDMENT. 

After  demurrer,  the  assignment  of 
errors  may  be  amended,  i'reeborn  v. 
Denman,  190 

ANTENATI. 
See  ALIEN,  1. 

APPEAL. 

1.  In  order  to  introduce  the  testi- 
mony of  a  witness  on  the  appeal,  who 
•was  not  examined  before  the  justice,  his 
name  and  the  points  and  materiality 
of  his  testimony  must  be  set  out  in  the 
reasons  assigned  for  a  new  trial,  under 
the  act  of  November  17th,  1820,  (Rev. 
Laws,  797,  sec.  3).     Hoagland  v.  Ne- 
vius,  75 

2.  If  upon  the  trial  before  the  justice, 
a  party  permits  a  witness  to  be  called 
without  making  any  objection  to  him, 
he  cannot,  on  the  trial  of  the  appeal, 
introduce  witnesses  not  examined  be- 
fore the  justice,  to  prove  such  witnesses 
interested.  Price  and  wifev.  Ward,  127 

APPEARANCE. 

See  JUSTICE'S  COURT,  4. 
ATTORNEY,  1. 

ARBITRATION  BOND.    • 

1.  In  an  action   on   an   arbitration 
bond,  under  a  plea  of  payment  and 
notice  of  set-off,  the  defendant  may  set 
off  sealed  bills  drawn  by  the  plaintiff 
payable  to  A.  B.  and  assigned  to  the 
defendant  before  the  action  is  brought, 
although  the  bills  contain  neither  the 
words  "  assigns  or  order."     Sheppard 
V.  Titus,  90 

2.  In  an  action  of  debt  on  bond  con- 
ditioned  for   the    performance   of    an 
award,  the  defendant  pleaded  that  the 
arbitrators  had  refused  to  hear  or  in- 


vestigate a  certain  claim  which  he  set 
forth,  and  which  he  averred  was  within 
the  submission  :  this  plea  on  demurrer 
was  adjudged  good.  Harker  v. 
Hough,  428 

ARBITRATORS. 

1.  The  arbitrators  had  by  mistake 
inserted  the  surname  of  the  defendant 
in  the  place  of  that  of  the  defendant, 
in  both  papers  which  they  had  prepared 
as  duplicate  originals  of  their  award : 
in  reading  one  of  them  to  the  parties, 
as  the  publication,  the  error  was  dis- 
covered, and  rectified  with  the  assent 
of  the  parties,  and  the  paper  thus  cor- 
rected was  published  as  the  award,  and 
delivered  to   the   plaintiff;    the   other 
copy,  delivered  to  defendant,  accident- 
ally remained  uncorrected  :   held  that 
the  award,  as  delivered  to  the  plaintiff, 
was  good  and  sufficient  to  support  an 
action   for    the    non-payment  of    the 
money  ordered  to  be  paid  to  plaintiff. 
Schenck  and  wife  v.  Voorhees,          383 

2.  In  an  action  of  debt  on  bond  con- 
ditioned  for   the    performance   of    an 
award,  the  defendant  pleaded  that  the 
arbitrators  had  refused  to  hear  or  inves- 
tigate a  certain  claim  which  he  set  forth, 
and  which  he  averred  was  within  the 
submission  :  this  plea  on  demurrer  was 
adjudged  good.  Harker  v.  Hough,  428 

3.  A.,  B.,  and  C.  being  seized  of  cer- 
tain  lands,   by   articles  of  agreement 
agreed  to  convey  all  their  interest  in 
the  same  to  D.  at  the  rate  of  $4.00  for 
each  and  every  quarter  or  fourth  share 
the  said  A.,  B.,  and  C.  might  own;  but 
because  it  was  uncertain  what  number 
of  shares  the  said  A.,  B.,  and  C.  had  in 
the  premises,  therefore  it  was  submitted 
to  E.  and  F.  counsellors  at  law,  to  de- 
termine what  proportion  or  shares  the 
said  A.,  B.,  ana  C.  had  in  the  premises  ; 
and  the  opinion  of  the  said  E.  and  F. 
was  to  be  conclusive.     And  it  was  fur- 
ther agreed,  that  A.,  B.,  and  C.  should, 
within  ten  days  after  E.  and  F.  had 
determined   their    shares,   convey   the 
same  with  covenants  of  warranty  to  D.. 
To  render  the  determination  of  E.  and 
F.  valid  it  is  not  necessary  that  they 
should  have  taken  the  oath  required  by 
the  law  in  all  cases  of  arbitration  and 
reference.     Broadwell  et  al.   v.  Den- 
man,  278 
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•       ARREST. 

If  the  plaintiff  discharges  the  defend- 
ant from  arrest  on  a  warrant,  upon  the 
defendant's  promising  to  appear  before 
the  justice,  and  the  defendant  does  not 
appear,  and  the  plaintiff  takes  judg- 
ment in  his  absence,  the  judgment  will 
be  reversed.  Anonymous,  120 

See  WARRANT,  1. 

ARTICLES  OF  AGREEMENT. 

1.  Where,  by  articles  of  agreement 
dated  the  18th  of  October,  1809,  it  is 
recited  "  that  D.  had  that  day  purchased 
all  the  right  which  A.,  B.,  and  C.  had 
in  certain  premises,  and  it  being  uncer- 
tain what  proportion  or  shares  the  said 
A.,  B.,  and  C.  had  in  the  same,  it  was 
agreed  to  submit  it  to  counsel  to  deter- 
mine the  same."  The  true  construction 
of  this  article  is,  that  the  said  D.  shall 
take  all  the  land  to  which  the  said  A., 
B.,  and  C.  had  title  at  the  date  of  the 
article  of  agreement,  but  he  is  not 
bound  to  take  that  part  of  the  premises 
to  which  the  said  A.,  B.,  and  C.  obtained 
title  subsequent  to  the  date  of  the  said 
articles.  Broadwell  and  Baldwin  v. 
Denman,  278 

See  PLEADING,  III.,  2,  3 

ASSESSMENT  OF  DAMAGES. 

1.  In  an  action  of  trespass  for  break- 
ing the  close  and  taking  away  goods 
and  chattels,  if  the  jury  find  for  the 
plaintiff  they  must  find  the  value  of 
the  goods.     They  must,  besides,  add  to 
the  value  of  goods  the  incidental  dam- 
ages.    Woolley  v.  Carter  et  al.  85 

2.  The  jury  cannot  assess  damages 
for  the  mere  taking  away  the  goods, 
and  order  the  defendant  to  restore  the 
goods.  ib. 

ASSIGNMENT  OF  ERRORS. 

Error  in  fact  and  error  in  law  cannot 
be  joined  in  one  assignment  of  errors. 
Frceborn  v.  Denman,  190 

ASSUMPSIT. 

See  PLEADING,  II.,  2. 

EXECUTORS  AND  ADMINISTRATORS, 
3. 


ATTACHMENT. 

Creditors  not  exhibiting  their  ac- 
counts to  the  auditors  in  attachment 
until  after  judgment,  can  derive  no 
benefit  from  the  attachment,  but  may 
take  out  a  new  attachment  against  the 
surplus  of  defendant's  property,  if  any. 
Mount  v.  Ely,  83 

ATTACHMENT   FOR  CONTEMPT. 
See  NOTICE,  1,  2. 

ATTORNEY. 

1.  No  person,  unless  it  appears  by 
the  record  that  he  is  the  attorney  or 
party,  or  in  some  way  connected  with 
the  cause,  will  be  allowed  to  oppose  a 
motion  or  take  any  objection  to  the 
proceeding.  Sexton  v.  Pennsylvania  and 
New  Jersey  Steam  boat  Co.  169 

2.  An  attorney  must  first  enter  hia 
appearance  before  he  can  be  heard,  ib. 

3.  The  court  will  not,  upon  an  alle- 
gation, that  an  attorney  has  been  guilty 
of  larceny,  make  a  rule  upon  such  at- 
torney  to  shew  cause  why  his  name 
should  not  be  struck  off  the  roll,  before 
he  has  been  indicted  and  convicted  for 
such  offence.    Anonymous,  162 

ATTORNEY'S  FEES  IN  PAUPER 
CASES. 

See  FEES,  1. 


ATTORNEY  IN  FACT. 

Where  A.  as  the  attorney  in  fact  of 
B.  receives  money  in  which  C.  has  the 
beneficiary  interest,  C.  cannot  maintain 
an  a'ction  against  A.  for  the  money  so 
received,  but  must  sue  B.  the  principal. 
Stephens  v.  Bacon  and  wife,  1 

ATTORNEY,  WARRANT  OF. 

See  BOND  WITH  WARRANT  or  AT- 
TORNEY. 

AWARD. 

An  award  directing  a  party  to  deliver 
"  a  certain  bond,  bearing  date  February 
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17th,  1821,"  without  stating  by  whom 
the  bond  was  made  or  to  whom  given, 
for  what  penalty  or  upon  what  condi- 
tion, is  void  for  uncertainty.  Sheppard 
V.  Stites,  90 

See  PLEADING,  II.,  3. 


BANK  DISCOUNT. 
See  USURY,  1. 

BARON  AND  FEMME. 
See  HUSBAND  AND  WIFE. 

BEQUEST. 
See  LEGACY,  1. 

BLACKS. 

In  New  Jersey  all  black  men  are 
presumed  to  be  slaves.  Gibbons  v. 
Morse,  253 

BONDS, 

1.  Bonds  and   bills    obligatory   are 
assignable  without  the  word  "assigns." 
Sheppard  v.  Stites,  90 

2.  A  bond  barred  by  the  statute  of 
limitations,  and  upon  which  no  pay- 
ment has  been   made  within   sixteen 
years,  is  not  a  sufficient  consideration 
to  support  an  action  upon  an  express 
promise  to  pay  it.      Ludlow  v.    Van 
Camp,  113 

3.  On   a  bond  conditioned  for   the 
payment  of  a  certain  sum  of  money  in 
three  years,  with  interest  annually,  a 
judgment  may  be  entered  for  the  whole 
penalty  of  the  bond  on  the  default  of 
payment  of   the  first  year's  interest. 

Warwick  v.  Matlack,  165 

BOND  FOR  APPEARANCE. 

If  a  defendant  is  arrested  upon  a 
warrant,  and  enters  into  bond  (accord- 
ing to  the  tenth  section  of  the  small 
cause  act,  Rev.  Laws  630)  for  his  ap- 


pearance before  the  justice,  and  fails  to 
appear  at  the  day,  the  justice  cannot 
proceed  to  trial  in  his  absence,  nor  ren- 
der judgment  against  him.  Camman 
v.  Randolph,  136 


BOND  WITH  WARRANT  OF 
ATTORNEY. 

Where  a  bond  and  warrant  of  attor- 
ney to  confess  judgment  is  given  to  a 
married  woman,  the  judgment  cannot 
be  entered  up  in  the  name  of  the  hus- 
band and  wife  in  the  ordinary  way  of 
entering  up  judgments  on  bonds  and 
warrants  of  attorney,  (i.  e.  by  applica- 
tion to  a  single  judge,  in  the  manner 
directed  by  the  act)  but  there  must  be 
a  special  application  to  the  court.  Ivins 
ads.  French  and  wife,  27 

See  JUDGMENT  ON  BOND  AND  WAR- 
BANT  OP  ATTORNEY,  1,  2. 


BOOKS  OF  ACCOUNT. 

1.  A   book   of   account  containing 
charges  in  several  successive  years,  all 
written  from   oral   direction,   and   all 
against  one  person,  without  any  inter- 
vening charge,  not  sufficient  evidence  to 
go  to  the  jury.     Swing  v.  Sparks,      59 

2.  Charges  in  a  book  which  are  not 
in   their  nature    liquidated    sums,   or 
prices,  or  values,  but  damages  which 
can  be  rendered  certain  only  by  con- 
vention  or  judicial   decision,  are  not 
matters  of  account.  ib. 

3.  In  an  action  of  replevin,  where 
the  complaint  is  for  unjustly  taking  and 
detaining  property — plea  that  it  was 
taken  for  rent  arrear,  and  replication, 
that  there  was  no  rent  in  arrear,  a  book 
account  cannot  be  set-off  under  these 
pleadings.  ib. 

4.  But  if  the  book  account  could  be 
set-off  in  this  action,  it  was  lawful  for 
the  defendant  to  shew  that  it  had  been 
allowed  and  settled  on  the  former  lease, 
and  for  this  purpose  the  lease  was  com- 
petent evidence.  ib. 


5.  Plaintiff's  book  of  account  is  evi- 
dence of  money  lent,  but  not  conclusive. 
Executors  of  Craven  v.  Shaird,  345 
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BOROUGH  OF  ELIZABETH. 

1.  The  borough  of  Elizabeth  has  no 
power,  by  its  act  of  incorporation.  (Rev. 
Laws  97)  to  tax  innkeepers,  and  take 
money  from  them  for  their  licenses.  64 

2.  Money  raised  thus  by  the  borough 
does  not  belong  to  the  board  of  chosen 
freeholders  of  the  county.     Freeholders 
of  Essex  v.  Barber,  64 

3.  How  far  it  may  do  this  by  its  by- 
laws, ib. 

BREACHES. 
See  DECLARATION,  1. 

»  C 

•CARRIER. 

A  common  carrier  has  a  lien  on  goods 
in  his  possession,  only  for  the  transpor- 
tation of  those  particular  goods,  and 
not  for  the  transportation  of  other 
goods  also,  which  do  not  remain  in  his 
possession.  Hartshorne  et  al.  ads.  John- 
son et  al.  108 

See  FERRY  OWNER,  1,  2,  3. 

CAVEAT. 
See  ROAD,  1. 

CERTIORARI. 

1.  A  certiorari  directed  to  surveyors 
of  the  highway,  to  bring  up  their  pro- 
ceedings, cannot  be  allowed  by  a  judge 
at  chambers :  but  it  must  be  applied  for 
at  bar.     The  State  v  Vanderveer,      38 

2.  If  the  name  of  the  person  sueing 
out  a  writ  of  certiorari  is  not  stated 
either  on  the  back  of  the  writ,  or  in  the 
rule  for  granting  the  cerliorari,  it  will 
be  quashed.  Coddinglon  v.  Stanton,  84 

3.  A  certiorari  will  lie  to  bring  up  a 
judgment  given  on  a  report  of  referees 
in  the  absence  of  the  defendant.     Pier- 
ton  v.  Pier  son,  125 

See  ROAD,  1,  2,  3,  4,  5,  6. 

CHARGES  IN  BOOK. 
See  BOOK  ACCOUNT,  1,  2. 


CLERGYMAN. 

See  MARRIAGE,  1. 
EVIDENCE. 

CONDITION  PRECEDENT. 

1.  If  the  condition  precedent  be   a 
mere  simple  act  in  pais,  of  which  the 
jury  are  to  judge,  the  plaintiff  may  aver 
performance  generally  in  the  words  of 
the  condition.     But  if  the  act  or  tiling 
to  be  done  involves  in  it  a  question  ot 
law,  as  to  what  shall  or  shall  not  be 
considered  a  performance,  of  which  the 
court  is  to  judge,  then  an  averment  of 
performance  generally  in  the  words  of 
the  condition  is  not  enough :    but  the 
party    must    go    farther,    and    allege 
specially  what  has  been  done,  that  the 
court  may  judge  whether  it  amount  to 
a  performance   or   not.      Bidgway  v. 
Forsyth,  98 

2.  Where  the    condition    precedent 
was,  that  the  plaintiff  should 'take  the 
necessary  legal  steps  to  enforce  pay- 
ment, an  averment,  that  he  did  take  the 
necessary  legal  steps  is  insufficient:  he 
should  set  out  what  steps  he  took.     ib. 

CONSIDERATION  OF  DEED. 
See  DEED,  1. 

CONSTABLE. 
See  LANDLORD,  1. 

CONTRIBUTION. 

A.  being  indebted  to  E.  in  the  sum 
of  $250,  agrees  to  give  him  'his  note, 
with  B.  security  ;  but  E.  being  indebted 
to  C.  in  the  like  sum,  instead  of  making 
the  note  payable  to  himself,  gets  A.  and 

B.  to  draw  their  joint  note,  payable  to 

C.  for  $250,  for  the  purpose  of  applying 
it  to  the  payment  of  the  $250  due  C. 
But  C.  refuses  to  take  A.'s  and  B.'s 
note,  unless  E.  would  also  sign  it;  this 
E.  accordingly  does,  without  the  knowl- 
edge of  A.  or  B.  and  delivers  it  to  C. 
If  a  judgment  is  obtained  by  C.  against 
A.,  B.,  and  E.  on  this  note,  and,  owing 
to  A  's  insolvency,  half  of  the  money  is 
collected  of  E.  he  may  recover  it  back 
of  B.  in  an  action  of  assumpsit.     Dar- 
rah  v.  Osborn,  71 
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CONVERSION. 
See  TROVER,  1. 

COPIES  OF  ORIGINAL  DEEDS. 

See  EVIDENCE. 

COEONER. 

See  VENIRE,  1. 

INQUEST  OF  CORONER,  1. 

CORPORATION. 
See  SEAL,  1. 

COSTS. 

If  a  trial  goes  off  on  account  of  a 
defect  or  mistake  of  the  judge  or  sheriff 
in  making  out  the  panel  of  a  struck 
jury,  the  plaintiff  is  not  obliged  to  pay 
costs.  Gibbons  v.  Ogden,  122 

COVENANT. 

1.  In  an  action  of  covenant,  the  state 
of  demand  must  shew  that  the  instru- 
ment on  which  the  action  is  founded  is 
a  sealed  instrument.      Bilderback  v. 
Powner,  64 

2.  A  covenant  purporting  to  be  tri- 
partite, but  executed  by  only  two  of 
the   parties,  is  incomplete,  and   binds 
nobody.     Emery  v.  Neighbour,       142 

See  PRESUMPTION,  1. 
VENUE,  1. 

COUNSEL. 

Counsel,  in  opening  a  cause  on  the 
part  of  the  defendant  have  no  right  to 
comment  upon  the  evidence  adduced 
upon  the  part  of  the  state,  or  cite  the 
law  applicable  thereto.  Slate  v.  Zel- 
lers,  220 

See  FEES,  1. 

COURT   FOR  TRIAL  OF  SMALL 

CAUSES. 

See  JUSTICE'S  COURT. 


CREDITORS  IN  ATTACHMENT. 
See  ATTACHMENT,  1. 

D 

DAMAGES. 
See  DISTRESS,  1. 

DECLARATION. 

In  an  action  of  debt  against  a  security, 
on  bond  conditioned  for  the  faithful  per- 
formance of  duties  as  cashier  of  a  bank, 
it  is  not  necessary  for  the  plaintiff  to 
set  out  the  breaches  in  the  declaration, 
he  may  do  it  in  the  subsequent  part  of 
the  proceedings.  Chetwood  ads.  State 
Bank  at  Elizabeth,  32 

See.  PAYMENT  OF  MONEY  INTO  COURT, 
1. 


DECLARATION   OF   INDEPEND- 
ENCE. 

The  declaration  of  independence  on 
the  4th  of  July,  1776,  did  not  operate 
so  completely  to  disunite  the  United 
States  from  England  as  to  subject  all 
British  antenati  to  the  disabilities  of 
alienage :  their  rights  continued  until 
the  acknowledgment,  by  Great  Britain, 
of  our  independence.  Den  v.  Brown,  305 


DEBT 

An  action  of  debt  for  an  escape  is  a 
transitory  action,  and  the  plaintiff  may 
lay  ihe.venue  in  any  county  he  pleases. 
Jones  and  Lee  v.  Pemberton,  350 

See  HUSBAND,  1. 

DEBT  ON  BOND. 

See  DECLARATION,  1. 
PLEA,  1,  2. 

DEED. 

1.  Where  a  father  makes  a  deed  to 
his  son  for  the  lands  on  which  he  re- 
sides, and  retains  possession  of  the  land, 
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(the  son,  however,  being  in  the  house 
with  him)  and  duly  acknowledged  the 
deed,  in  usual  form,  before  a  judge ;  if 
the  land  is  attached  as  the  property  of 
the  son,  and  sold,  in  an  action  of  eject- 
ment brought  by  the  purchaser  under 
the  attachment  against  the  father,  to 
recover  possession  of  the  premises,  evi- 
dence ought  not  to  be  received  of  the 
declaration  of  the  son  to  invalidate  the 
deed.  Den  v.  Monjoy,  173 

2.  A  deed  made  to  delay  or  defeat 
creditors,  or  without  any  consideration, 
although  void  as  regards  creditors,  yet 
is  good  as  between  the  parties  them- 
selves, ib. 

3.  If  a  deed  be  altered  by  the  party 
to  whom  it  belongs,  even  though  in  an 
immaterial  part,  such  alteration  avoids 
the  deed  :  otherwise  if  the  alteration  be 
made  by  a  stranger.    Wright  v.  Wright 
et  al.    '  175 

4.  A  latent  deed,  that  is,  a  deed  kept 
for  twenty  years  or  more  in  a  man's 
scrutoire  or  strong-box,  accompanied 
with  no  actual  distinctive  and  adverse 
possession,  is  entitled  to  no  considera- 
tion in  a  court  of  justice.  ib. 

5.  Where  A.  enters  into  articles  of 
agreement  to  purchase  certain  property, 
and  actually  takes  possession  of  it  un- 
der the  agreement,  but  dies  before  any 
deed  is  made  to  him  for  it,  the  heirs  of 
A.  cannot  be  compelled,  in  a  court  of 
law,  to  receive  a  deed  for  the  property, 
or  complete  the  purchase  ana  pay  the 
purchase  money.      Cooper  v.  Vander- 
bilt,  121 

See  PRESUMPTION,  1. 


DEFAULT. 
See  JUDGMENT,  1. 

DEFENCE. 

If  an  action  is  brought  against  a  per- 
son for  money  which  he  has  once  paid, 
and  he  neglects  to  set  up  such  payment 
in  his  defence,  he  cannot  maintain  an 
action  to  recover  the  money  back  again. 
South,  v.  Grant,  26 


DEFENDANT. 
See  JUSTICE'S  COURT. 

DEMAND. 
See  STATE  OF  DEMAND,  1,  2. 

DEMURRER. 

1.  If  error  in  law  and  in  fact  are 
joined  in  one  assignment  of  errors,  the 
proper  way  to  take  advantage  of  it  is  by 
demurrer.     Freeborn  v.  Denman,     190 

2.  After  a  demurrer  has  been  argued 
and  overruled,  the  court  will  not  per- 
mit it  to  be  withdrawn  in  a  case  where 
they   are   of   opinion    that  the  party 
demurring  cannot  plead   successfully. 
Broadwell  and  Baldwin  v.  Denman,  278 

DEPOSITION. 

Where  the  deposition  of  a  witness 
(who  was  sick  and  unable  to  attend  the 
trial)  was  offered  before  the  justice,  and 
overruled,  the  witness  himself  cannot 
be  admitted  on  the  trial  of  the  appeal. 
Ward  and  Williamson  v.  Small,  40 

DEVISE. 

1.  A.  devises  as  follows: — "It  is  my 
will,  that  if  my  sons  James  and  Peter 
shall  arrive  at  their  respective  ages  of 
twenty-four  years,  James  shall  divide 
the  plantation  whereon  I  now  dwell 
into  two  equal  parts,  and  Peter  shall 
elect  and  choose  one  half,  which  I  give 
and  devise  to  him  and  the  heirs  of  hia 
body,  gotten  or  to  be  begotten,  for  ever, 
and  the  other  half  part  thereof  I  give 
and  devise  to  my  second  son  James  and 
the  heirs  of  his  body,  gotten  or  to  bo 
begotten,  for  ever:  they,  my  said  sons, 
paying  out  of  the  same,  each  of  them, 
the  sum  of  twenty  pounds,  proclama- 
tion money,  to  my  daughter  Abigail, 
when  she  arrives  at  the  age  of  twenty- 
one  years.  Item:  If  either  of  my  sons 
die  without  issue,  I  give  the  said  plan- 
tation to  the  survivor  of  them  and  the 
heirs  of  his  body,  begotten  or  to  be  be- 
gotten, for  ever,  he  paying  to  his  said 
sister  the  sum  of  forty  pounds  of  like 
money  at  her  said  age  of  twenty-one 
years.  But  if  it  shall  happen  that  both 
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or  either  of  my  said  sons  die  before  they 
arrive  at  the  age  of  twenty-four  years 
as  aforesaid,  leaving  issue,  then  the  said 
plantation  to  be  equally  divided,  as 
aforesaid,  by  certain  friends  to  be  ap- 
pointed for  that  purpose  by  those  con- 
cerned therein.'1  Under  this  devise 
James  and  Peter  take  a  vested  estate 
tail  general,  as  tenants  in  common,  with 
cross-remainders  in  tail  also,  and  a  re- 
version in  fee  to  the  right  heirs  of  the 
testator.  Den  v.  Cook,  41 

2.  The  charge  of  a  gross  sum  upon  an 
estate  devised  is  a  circumstance  afford- 
ing a  rule  of  construction  where  words 
are  wanting,  but  never  can  enlarge  an 
estat*  expressly  given.  ib. 

3.  A  testator  devised  as  follows  :  "  I 
give  and  bequeath  to  my  son  I.  all  my 
lands  and  effects,  to  him  and  his  heirs 
for  ever :  but  if  he  should  never  return, 
I  give  and  bequeath  to  my  brother  M.'s 
eldest  son,  two  lots  of  land,  to  him  and 
his  heirs ;  which  he  shall  fully  possess, 
he  making  himself  appear  to  be  the 
eldest  son  of  said  M."     Held  that  a 
present  interest  vested  in  B.  who  was 
such  oldest  son,  and  that  the  words  re- 
quiring him  to  prove  himself  entitled 
to  that  character  were  senseless   and 
nugatory,  being  merely  what  the  law 
would   have    required  without  them. 
Den  v.  Brown,  305 

4.  A.  by   his   will,  devised   specific 
parts  of  his  real  property  to  each  of  his 
three  sons,  after  the  death  of  his  wife, 
their  heirs  and  assigns  for  ever ;  directing 
them,  however,  to  pay  certain  legacies 
bequeathed  to  his  daughters.     He  then 
devised  another  part  of  his  real  estate 
at  N.  to  all  his  children  together,  (enu- 
merating them)  their  heirs  and  assigns 
for  ever.     Afterwards  he  bequeaths  his 
personal  property  to  his  wife,  she  allow- 
ing to  two  of  the  sons  £5  out  of  the 
same.      In   the  succeeding  clause  he 
orders   "if  any   of  my   above   named 
children   should   die  without  heir   or 
heirs  begotten  of  their  body,  then  the 
share  of  him  or  her  so  dying  shall  be 
equally  divided  among  the  survivors  of 
them  or  their  heirs,  share  and  share 
alike."  Held  that  this  qualifying  clause 
must  be  confined  in  its  operation  to  the 
lands  at  N.     Den  v.  tfortendykc,    363 

5.  A  devise  of  "  all  the  money  due  on 


a  bond  against  P.  and  I."  is  a  specific 
legacy.     Stout  v.  Hart  et  al.  414 

See  LEGACY,  1,  2. 


DISCHARGE. 

See  JUDGMENT. 

JUSTICE'S  COUBT. 


DISCOUNT. 

See  USURY. 

DISTRESS. 

1.  An  action  upon  the  eleventh  sec- 
tion of  the  act  concerning  distresses, 
(Rev.  Laws  202)  to  recover  double  the 
value  of  the  goods  distrained,  can  only 
be  maintained  by  the  tenant,  and  not  by 
a  stranger  whose,  goods  have  been  dis- 
trained instead  of  the  tenant's.     Harts- 
horne  v.  Kierman,  29 

2.  In  this  action  it  must  appear  upon 
the  record  of  the  justice  what  the  single 
damages  were.  ib. 

DOCKET. 

1.  The  justice  must  enter  the  true 
style  of  action  in  his  docket.     Bilder- 
back  v.  Powner,  64 

2.  In  an  action  upon  the  eleventh 
section  of  the  act  concerning  distresses, 
to  recover  double  the  value  of  goods 
distrained   it  must  appear    upon   the 
record  of  the  justice  what  the  single 
damages  were.     Hartshorne  v.  Kier- 
man, 29 

See  JUSTICE'S  COURT,  7. 

DOWER. 

The  husband  having  given  bonds  for 
the  payment  of  certain  sums  of  money, 
he  and  the  wife  joined  in  executing 
mortgages  for  the  security  of  the  same. 
The  several  obligees  instituted  actions 
on  their  respective  bonds,  obtained 
judgments,  sued  out  executions,  and 
the  mortgaged  premises,  being  seized, 
were  sold  by  the  sheriff.  Held  that  the 
lands  remained  subject  to  the  wife's 
right  of  dower,  in  the  hands  of  the 
purchaser  at  the  sheriff's  sale.  Harri- 
son v.  Eldridge,  392 
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ENDORSER. 
See  NOTICE,  2,  3. 

EJECTMENT. 
See  POSSESSION,  1,  2,  3,  4. 

,  1,  2. 


ELECTION. 
See  Quo  WARRANTO,  1. 

ERROR. 

1.  Error  in  fact  and  error  in  law  can- 
not be  joined  in  one  assignment  of  errors. 
Freeborn  v.  Denman,  190 

2.  If  they  are  joined,  the  proper  way 
to  take  advantage  of  it  is  by  demurrer,  ib. 

3.  A  writ  of  error  will  not  lie  on  an 
order  of  the  Court  of  Common  Pleas  to 
set  aside   an   amercement.     Kline  v. 
Pemberton,  438 

4.  Where  a  party  has  sustained  no 
injury  by  the  rejection  of  admissible 
testimony,  he  cannot  avail  himself  of 
the  wrong  judgment  in  error.     Smith 
v.  Ruecasile,  357 

5.  A  writ  of  error  will  lie  upon  a 
judgment  of  nonsuit.     Hough  v.  Mor- 
ri»,  289 

See  ESCAPE. 
VENUE,  2. 

EVIDENCE. 

1.  Where  it  is  necessary  to  make  out 
the  plaintiff's  title,  for  him  to  give  in 
evidence  deeds  which  are  in  the  hands 
of  his  adversaries,  and  he  knows  not 
which  one  of  his  adversaries  has  pos- 
session of  them,  he  may  give  copies  of 
them  in  evidence  without  a  notice  to 
produce  them  being  served  on  the  per- 
son who  has  the  actual  possession  of 
them,  if  he  has  given  notice  to  the  de- 
fendant's  attorney   to  produce  them. 
J)en  ex  dem  Popino  v.  M  'Allister,    46 

2.  Copies  of  original  deeds,  under 
which  the  defendant  claims  title,  may 


be  given  in  evidence  after  a  notice  to 
produce  them  has  been  served  upon  the 
defendant's  attorney,  who  was  proved 
formerly  to  have  been  in  possession  of 
them,  as  attorney  for  another  defendant, 
in  an  action  brought  by  the  plaintiff  for 
a  part  of  the  same  premises,  although 
the  original  deeds  were  not  proved  ever 
to  have  been  in  the  possession  of  the 
defendant.  ib. 

3.  A  book  account  containing  charges 
in  several  successive  years,  all  written 
from  oral  direction,  and  all  against  one 
person,  without  any  intervening  cnarge, 
not  sufficient  to  go  to  the  jury.    Swing 
v.  Sparks,  59 

4.  Charges  in  a  book,  which  are  not 
in   their  nature    liquidated    sums,   or 
prices,  or  values,  but  damages  which 
can  be  rendered  certain  only  by  con- 
vention  or  judicial   decision,  are  not 
matters  of  book  account.  ib. 

5.  In  an  action  of  trespass  against  a 
constable  for  taking  goods  claimed  by 
the  plaintiff,  the  constable  may  give  in 
evidence  the  judgment  upon  which  the 
sale  of  the  goods  was  made  under  which 
the  plaintiif  claimed,  in  order  to  shew 
that  the  judgment  was  void  and  the  sale 
fraudulent.     Skillman  v.  Applegate,  62 

6.  The  constable  may  offer  other  facts 
and  circumstances,  in  order  to  shew  that 
the  sale  under  which  the  plaintiff  claims 
the  goods  was  fraudulent.  ib. 

7.  A  physician's  bill,  not  made  out 
in  plain  English  words,  or  as  nearly  so 
as  the  articles  will  admit,  cannol  be 
received   in   evidence.      Executors  of 
Hedges  v.  Boyle,  68 

8.  In  an  action  of  trespass  for  break- 
ing the  close  and  taking  away  gooda 
and  chattels,  an  offer  to  restore  the 
goods  may  be  received  in  evidence  in 
mitigation   of   damages.      Woolley   v. 
Carter  et  al.  85 

9.  Whenever  a  matter  comes  to  be 
tried  in  a  collateral  way,  the  judgment 
of  a  court  having  competent  jurisdic- 
tion will  be  received  as  conclusive  evi- 
dence of  the  matter  so  determined,  and 
the  validity  of  the  judgment  will  not 
be  questioned.     Hartthorne  and  Van 
Mater  v.  Johnson  et  al.  108 
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10.  Where  the  evidence  to  prove  that 
a  notice  was  sent  to  the" post-office  near- 
est the  endorser's  residence,  was  the  tes- 
timony of  the  cashier  of  the  bank,  that 
he  sent  the  notice,  and  that  it  was  his 
custom  to  send  them  to  the  post-office 
nearest  the  endorser's  residence,  and  the 
jury  find  a  verdict  for  the  plaintiff,  the 
court  will  not  set  it  aside.     State  Bank 
at  Elizabeth  v.  Ayres,  130 

11.  In  an  action  against  a  clergyman 
to  recover  the  penalty  (given  by  the  fifth 
section  of  the  act  concerning  marriages, 
Rev.  Laws  181)  for  marrying  a  minor, 
without  having  a  certificate  in  writing 
under  the  hand  of  his  parent,  and  with- 
out the  parents  being  present  and  con- 
senting thereto,  the  defendant  cannot 
give  in  evidence  the  parol  declarations 
of  the  parent  to  third  persons  "  that  he 
had  no  objection  to  his  son's  marriage; 
that  he  was  acquainted  with  it  at  the 
time  of  its  taking  place,  and  satisfied 
that  it  should  take  place ;  and  that  if 
the  defendant  had  not  made  himself 
busy  in  a  suit  between  the  plaintiff  and 
a  third  person,  plaintiff  would  not  have 
commenced  this  suit  against  him."    Wy- 
koff  v.  Boggs,  138 

12.  A  voidable  judgment  may  be 
given  in  evidence  in  an  action  of  eject- 
ment brought  by  the  purchaser  under 
such  judgment  (to  recover  the  posses- 
sion of  the  lands  thus  purchased)  against 
the  defendant  in  the  ejectment,  he  be- 
ing also  the  defendant  against  whom 
the  said  judgment  was  entered.     Den 
v.  Zellers,  153 

13.  When  a  father  makes  a  deed  to 
his  son  for  the  land  on  which  he  re- 
eides,  and  retains  possession  of  the  land, 
(the  son,  however,  living  in  the  house 
with,  him)  and  duly  acknowledges  the 
•dved  in  usual  form  before  a  judge,  if 
the  land  is  attached  as  the  property  of 
the  son,  and  sold,  and  an  action  of  eject- 
ment is  brought  by  the  purchaser  under 
the  attachment  against  the  father,  to 
recover  possession  of  the  premises,  evi- 
dence onght  not  to  be  received  of  the 
•declarations  of  the  son  to  invalidate  the 
deed.     Den  v.  Mom  joy,  173 

14.  On   an    indictment  for  murder, 
evidence  to  shew  that  the  prisoner  was 
in  possession  of  land,  and  that  the  de- 
•ceased  was  coming  to  commit  a  trespass 


upon  it,  cannot  be  received  in  justifica- 
tion or  excuse  of  the  homicide  com- 
mitted :  but  so  far  as  it  goes  to  shew 
the  state  of  feeling  of  the  parties  to- 
wards each  other  at  the  time  of  the  act 
committed,  it  may  be  received.  State 
v.  Zellers,  220 

15.  Parol  evidence  of  what  was  sworn 
before  the  coroner's  inquest,' and  re- 
duced to  writing  by  him,  cannot  be 
received.  ib. 

16.  A  conversation  of  deceased  with 
a   third  person,   or   acts   of    deceased 
which  never  came  to  the  knowledge  of 
the  prisoner,  cannot  be  received  in  evi- 
dence, ib. 

17.  On    an    indictment    for    man- 
slaughter, the  declarations  of  the  pris- 
oner, made  at  the  time  or  immediately 
before  and  after  the  act  committed,  may 
be  given  in  evidence,  although  they  go 
to  prove  malice.     State  v.  Powell,   241 

18.  Facts  and  circumstances  which 
came  to  the  knowledge  of  a  juror,  from 
his  own  personal  observation  while  on 
the  coroner's  inquest,  and  not  from  the 
evidence  of  witnesses  sworn  before  the 
coroner,  may  be  proved  by  such  j  uror.  ib. 

19.  The  opinion  of  medical  men  is 
good  evidence  to  go  to  the  jury,  and 
their  opinions  may  be  asked  upon  sup- 
posititious cases  similar  to  the  one  be- 
fore the  court.  ib. 

20.  Plaintiff's  book  is  evidence  of 
money  lent,  but  as  a  part  of  the  itema 
of  the  account,  but  not  conclusive.  Cra- 
ven v.  Skaird,  345 

21.  A  grand  juror  cannot  be  admit- 
ted to  prove  that  a  witness  who  has  been 
examined  swore  differently  before  the 
grand  jury.     Imlay  v.  Rogers,         347 

22.  The  seal  of  a  private  corporation 
must  be  proved  by  testimony  :  it  is  not 
evidence  of  its  own  authenticity.    Den 
v.  Vreelandt,  352 

23.  An  order  of  removal,  made  by 
justices   in   another  state,  and  unap- 
pealed    from,   is    conclusive    evidence 
against  the  township  to  which  the  pau- 
per was  removed.     Overseers  of  Eliza- 
beth v.  Westfield,  439 


INDEX. 


24.  In  an  action  of  trover  for  two 
hundred  sheaves  of  rye,  the  defendant, 
in  order  to  justify  the  taking  of  the  rye, 
may  give  in  evidence  the  record  of  a 
judgment  in  ejectment  by  A.  against 
the  plaintiff,  and  the  habere  facias  pos- 
sessionem   by  virtue  of  which   A.  was 
put  in  possession  of  the  premises  on 
which  the  rye  was  cut,  and  the  lease 
from  A.  to  the  defendant  of  said  premi- 
ses.    Vandoren  v.  Beliis,  137 

25.  A  copy  of  the  record  of  a  trial 
in  the  Court  of  Sittings  of  New  York, 
though  certified  only  by  the  clerk  of 
the  Supreme  Court  of  that  state,  may 
be  given  in  evidence.  Sedquere.  Haight 
V.  Morris,  289 

See  EXECUTOR  AND  ADMINISTRATOR, 
3. 


EXAMINATION   OF  WITNESSES. 

If  upon  a  cross-examination,  new  and 
substantive  matter  is  sought  to  be  ex- 
amined into,  such  evidence  ought  to  be 
opened.  Stale  v.  fellers,  220 

EXECUTION. 

1.  If  an  execution  be  tested  in  the 
defendant's  lifetime,  it  may  be  taken 
out  and  executed  alter  his  death.     Den 
v.  ffiUman,  180 

2.  A  vested  remainder  in  fee  may  be 
taken  in  execution.  i&. 

EXECUTORS  AND  ADMINISTRA- 
TORS. 

1.  An  administrator  being  a  trustee 
merely  of  the  personal  fund,  is  not  dis- 
qua'ihed  thereby  from  bidding  for  the 
landed  estate,  he  not  being  the  person 
intrusted  to  sell  it.  Den  v.  Jfillman,  180 

2.  An  executor  or  trustee  can  neither 
directly  or  indirectly,  either  by  auction 
or  private  sale,  sell   and  convey  the 
trust  property  to  himself:  but  all  such 
pales  and  conveyances  are  void  in  law. 

Wright  v.  Cutter,  175 

3.  In  an  action  of  assumpsit,  brought 
by  an  administrator  against  the  drawer 
of  a  promissory  note  given  to  the  in- 
testate, the  drawer  may,  under  the  plea 


of  payment,  prove  payments  made  by 
him  to  the  children  and  heirs  of  the 
intestate,  in  pursuance  of  the  request 
and  direction  of  the  administrator. 
Griswold  v.  Ward,  95 

F 

FEES. 

In  pauper  cases,  the  successful  party 
may  recover  attorney's  fees  the  same  as 
are  allowed  by  the  fee  bill  in  other  cases, 
and  also  reasonable  counsel  fees.  Over- 
seers of  Hopeweli  v.  Amwell,  4 

FEMME  COVERT. 
See  HUSBAND  AND  WIFE,  1. 

FEMALE. 

It  is  improper  to  issue  a  warrant  to 
arrest  a  female  for  debt,  the  process 
should  be  by  summons.  Blight  v. 
Meeker,  97 

FERRY  OWNER. 

1.  If  the  owner  of  a  ferry  carries,  or 

E  emits  a  slave  to  be  carried  away  in 
is  boat,  he  is  liable  (if  the  slave  does 
not  return)  to  pay  the  value  of  the 
slave.     Gibbons  v.  Morse,  253 

2.  The  owner  of  a  passage  boat,  who 
haa  the  management,  disposition,  and 
direction  of  the  same,  who  advertises  it 
for  passage,  and  receives  the  passage 
money,  is  liable  for  all  unlawiul  acts, 
misdemeanors,  and  negligences  of  the 
hands  on  board,  in  the  ordinary  course 
of    business,    and    especially'  for    all 
wrongs  and  injuries  done  to  third  per- 
sons, notwithstanding  any  private  order 
or  covenant  between  such  owner  and 
his  hands.  ib. 

3.  The  master,  however,  is  not  liable 
for  taking  away  a  slave  under  the  act 
(Rev.  Laws  369)  if  the  slave  enter  by 
stealth  aboard  his  boat,  and  there  con- 
ceal himself,  so  that  he  could  not,  m 
the  ordinary  management  of  the  boat, 
be  seen.  ib. 

FINE  AND  RECOVERY. 
See  PRESUMPTION,  5. 
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FRAUDULENT  SALE. 

1.  In  an  action  of  trespass  against  a 
constable  for  taking  goods  claimed  by 
the  plaintiff,  the  constable  may  give  in 
evidence  the  judgment  upon  which  the 
sale  of  the  goods  was  made  under  which 
the  plaintiff  claimed,  in  order  to  shew 
that  the  judgment  was  void  and  the  sale 
fraudulent.     Skillman  v.Applegate,  62 

2.  The  constable  may  offer  other  facts 
and  circumstances,  in  order  to  shew  that 
the  sale  under  which  the  plaintiff  claims 
the  goods  was  fraudulent.  ib. 

3.  A  deed  made  to  delay  or  defeat 
creditors,  or  without  any  consideration, 
although  void  as  regards  creditors,  yet 
is  good  as  between  the  parties  them- 
selves, ib. 


FREEHOLDERS. 
See  ROAD,  1,  2,  3,  4,  5,  6. 

G 

GUARANTY. 

Where  a  person  assigns  a  sealed  bill 
kx.anotb.er,  and  agrees  to  stand  security 
thereon  until  paid,  although  the  drawer 
lives  three  years  in  good  credit  after  the 
bill  became  due,  without  being  called 
upon  by  the  holder  for  payment,  and 
afterwards  fails,  the  assignor1  will  be 
liable  upon  his  special  guaranty.  Force 
V-  Craig,  272 

GRAND  JUROR. 

A  grand  juror  cannot  be  admitted  to 
prove  that  a  witness  who  has  been  ex- 
amined swore  differently  before  the 
grand  jury.  Imlay  v.  Rogers,  347 

See  INDICTMENT,  1. 


HABERE  FACIAS. 

1.  Where  there  has  been  a  judgment 
by  default  in  ejectment  against  the 
casual  ejector,  and  a  habcre  facias  pos- 
$essionem  issued  thereon,  the  court  will, 
on  affidavit  of  fraud  or  surprise,  and 


of  a  real  defence,  and  on  payment  of 
costs  upon  the  judgment,  set  aside  the 
habere  facias  and  order  restitution. 
Den,  161 

2.  The  case  of  Den  v.  Ferin  (1  Ealst. 
Rep.  431)  partially  overruled.  ib 


HIGHWAY. 


See  ROAD. 


HOMICIDE. 

The  law  presumes  all  homicide  to  be 
committed  with  malice  aforethought. 
Slate  v.  Zellers,  220 


HUSBAND  AND  WIFE. 

1.  Where    a    husband,   by  articles, 
places  money  in  the  hands  of  trustees 
for  the  "sole  and  separate  use  of  the 
wife,  and  to  be  subject  to  her  sole  order 
and  disposition,"  although  the  article 
of  agreement  may  be  wholly  inopera- 
tive as  an  article  of  agreement,  in  con- 
sequence of  the  tru«'ws  never  signing 
the  same;  yet  if  the  WI'IM.  upon  the  faith 
of  this  agreement,  live  1  separate  and 
apart  from  her  husband,  and  at  her 
death  makes  a  testamentary  disposition 
of  this  money,  her  administrator  may 
recover  it  from  the  said  trustees,  and 
her  husband  will  not  be  entitled  to  it. 
Emery  v.  Neighbour,  142 

2.  It  is   lawful   for   the  baron  and 
femme  to  live  separate  by  mutual  con- 
sent, and  this  voluntary  separation  may 
be  made  by  parol.  ib. 

3.  By  the  permission  of  the  husband, 
the  wife  may  make  a  disposition  in  the 
nature  of  a  will ;  but  this  disposition 
to  be  effectual  must  be  proved  before 
the  surrogate,  and  letters  of  administra- 
tion must  be  obtained  with  the  disposi- 
tion annexed.  ib. 

4.  The  husband,  after  the  death  of 
the  wife,  is  not  answerable  for  debts 
incurred  by  her  dum  sola,  and  not  re- 
covered against  him  during  her  lifetime. 
Randolph  v.  Simpson,  346 

See  DOWEB,  1. 
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INDEPENDENCE. 

See  DECLARATION  OF  INDEPENDENCE, 
1. 

INDICTMENT. 

1.  The  common  affidavit  of  the  ab- 
sence of  material  witnesses,  is  not  a 
sufficient  reason  to  put  off  the  trial  of 
an   indictment  for  murder.     State  v. 
Zellers,  220 

2.  In  cases  of  manslaughter,  counsel 
may  waive  the  prisoner's  right  to  a 
copy  of  the  indictment :  in  murder  they 
cannot.     State  v.  Powell,  244 

3.  Where  an  indictment  purports  to 
be  on  the  affirmation  of  some  of  the 
grand  jurors,  it  must  appear  that  they 
were  persons  entitled  by  law  to  take 
affirmations  in  lieu  of  oaths,  or  the  in- 
dictment will  be  fatally  defective.    The 
State  v.  Harris,  361 

4.  An   indictment  will   not  lie  for 
taking  up  and  removing  a  corner  stone 
in  the  boundary  line  between  A.  and  B. 
with  intent  to  injure  and  endamage  the 
said  B.     State  v.  Burroughs,  426 

See  NEW  TBIAL,  1. 

INFORMER. 

In  an  action  by  a  common  informer 
to  recover  a  penalty,  the  justice  must 
make  a  special  note  in  his  docket  of  the 
day,  month,  and  year  of  its  institution. 
Ackerson  v.  Zabriskie,  167 

INNKEEPER. 

In  an  action  brought  against  an  inn- 
keeper upon  the  seventeenth  section  of 
the  act  concerning  inns  and  taverns, 
(Rev.  Laws  284)  for  taking  more  than 
the  legal  rate  for  a  breakfast,  the  state 
of  demand  should  set  out  what  the  law- 
ful rate  was,  and  what  the  plaintiff 
paid.  South  v.  Grant,  26 

INQUEST,  CORONER'S. 

A  person  cannot  be  tried  in  this  state 
npon  the  coroner's  inquest.  Where  the 


coroner's  inquisition  found  the  defend- 
ant guilty  of  murder,  and  the  grand 
jury  presented  a  bill  against  him  for 
manslaughter  only,  he  can  only  be  pro- 
ceeded against  on  the  indictment  for 
manslaughter.  State  v.  Powell,  244 

INTEREST. 
See  BOND,  3. 


JOINT-MEETING. 
See  Quo  WAERANTO,  1. 

JUDGMENT. 

1.  Whenever  a  matter  comes  to  he 
tried  in  a  collateral  way,  the  judgment 
of  a  court  having  competent  jurisdic- 
tion will  be  received  as  conclusive  evi- 
dence of  the  matter  so  determined,  and 
the  validity  of  the  judgment  will  not 
be  questioned.  Hartshorne  et  al.  v. 
Johnson  et  al.  108 

2.  If  the  plaintiffdischarges  the  defend- 
ant from  arrest  on  a  warrant  upon  the 
defendant's  promising  to  appear  before 
the  justice,  and  the  defendant  does  not 
appear,  and  the  plaintiff  takea  judg- 
ment in  his  absence,  the  judgment  will 
be  reversed.  Anonymous,  120 

3.  A  judgment  given  by  a  justice  of 
the  peace  on  a  report  of  referees,  in  the 
absence  of  the  defendant,  and  without 
giving  to  the  defendant  any  notice  of 
the  time  when  such  judgment  would  be 
given  by  said  justice,  will  be  reversed. 
Pierson  v.  Pierson,  125 

4.  Where  there  has  been  a  judgment 
by   default  in   ejectment  against  the 
casual  ejector,  and  a  habere  facias  pos- 
sessionem  issued  thereon,  the  court  will, 
on  affidavit  of  fraud  or  surprise,  and  of 
a  real  defence,  and  on  payment  of  costs 
upon  the  judgment,  set  aside  the  habere 
facias  and  order  restitution.   Den,  161 

JUDGMENTS    ON   BONDS  AND 
WARRANTS  OF  ATTORNEY. 

1.  A  judgment  entered  upon  a  bond 
and  warrant  of  attorney,  under  the  act 
directing  the  mode  of  entering  judg- 
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ments  upon  bonds  with  warrants  of 
attorney  to  confess  judgments  (Rev. 
Laws  b85)  is  not  void,  although  the 
warrant  authorizes  the  confession  of  the 
judgment  for  one  sum,  (viz.  the  sum 
mentioned  in  the  condition  of  the  bond) 
and  the  judgment  is  entered  for  double 
that  sum  (viz.  the  amount  of  the  pen- 
alty). Den  v.  Zellers,  153 

2.  Nor  is  it  void  although  the  war- 
rant of  attorney  is  general  (to  confess  a 
judgment  for  a  specified  sum)  without 
referring  to  the  bond.  ib. 

3.  Nor  although  the  placila  is  omit- 
ted, so  that  it  does  not  appear,  by  the 
record,  of  what  term  the  judgment  is 
entered.  ib. 

4.  Nor  although  the  affidavit  required 
by  the  fifth  section  of  the  act  was  not 
filed  with  the  papers  in  the  cause,  at  the 
time  the  judgment  was  entered.        ib. 

5.  And  although  all  the  preceding 
objections  may  be  made  to  a  judgment, 
yet  as  they  do  not  render  the  judgment 
void,  but  voidable  only,  it  may  be  given 
in  evidence  in  an  action  of  ejectment 
brought  by  the  purchaser  under  such 
judgment  (to  recover  the  possession  of 
the  lands  thus  purchased),  against  the 
defendant  in  the  ejectment,  he  being 
also  the  defendant  against  whom  the 
said  judgment  on  the  bond  and  warrant 
of  attorney  was  entered.  ib. 

6.  Where  a  bon  d  and  warrant  of  attor- 
ney to  confess  judgment  is  given  to  a 
married  woman,  the  judgment  cannot 
be  entered  up  in  the  name  of  the  hus- 
band and  wife,  in  the  ordinary  way  of 
entering  up  judgments  on  bonds  and 
warrants  of  attorney,  (i.  e.  by  applica- 
tion to  a  single  judge,  in  the  manner 
directed  by  the  act)  but  there  must  be 
a  special  application  to  the  court.  Ivins 
ads.  French  and  wife,  27 

7.  On   a  bond   conditioned  for   the 
payment  of  a  certain  sum  of  money  in 
three  years,  with  interest  annually,  a 
judgment  may  be  entered  for  the  whole 
penalty  of  the  bond  on  the  default  of 
payment  of   the  first  year's  interest. 

Warwick  v.  Matlack,    "  165 

8.  A  judgment  on  bond  and  warrant 
of  attorney  will  be  set  aside  on  affidavit 


of  a  defence,  and  defendant  permitted 
to  plead  to  the  merits ;  but  not  permit- 
ted to  plead  non  estfactum.  Alderman 
et  al.  v.  Diament,  197 


JURY. 


I.  Grand. 
II.  Petit. 


I.  Grand. 

A  grand  juror  cannot  be  admitted  to 
prove,  that  a  witness  who  has  been  ex- 
amined swore  differently  before  the 
grand  jury.  Imlay  v.  Rogers,  347 


II.  Petit. 

1.  A  juror  cannot,  before  he  is  sworn 
on  his  voir  dire,  be  asked,  whether  he 
has  formed  and  expressed  an  opinion  as 
to  the  guilt  of  the  prisoner?     Query, 
whether  such  question  can  be  asked  at 
all  in  this  state.     State  v.  Zellers,     220 

2.  The   affidavits  of  jurors,   stating 
that  they  were  influenced  in  making  up 
their  verdict  by  facts  related  to  them 
by  some  of  their   fellow  jurors,   after 
they  had  retired  from  the  bar,  cannot 
be  read  on  a  motion  to  set  aside  the 
verdict  and  grant  a  new  trial.     Den  v. 
M'Allister,  46 

3.  Where  the  sum  demanded  in  the 
plaintiff's  state  of  demand  is  less  than 
sixteen  dollars,  and  the  defendant  files 
an  offset,  claiming  more  than  sixteen 
dollars,  the  cause  may  be  tried  by  a  jury 
of  twelve  men.     Jones  v.  Oliver.     122 


JURY  OF  VIEW. 

Application  for  a  special  rule  for  jury 
of  view,  will  be  granted  where  one  of 
the  shewers,  under  the  common  rule  for 
a  view,  has  been  obstructed  in  running 
a  line.  Den  v.  Van  Natta  et  al.  25 


JUSTICE'S  COURT. 

1.  If  the  plaintiff  discharges  the  de- 
fendant from  arrest  on  a  warrant,  upon 
the  defendant's  promising  to  appear  be- 
fore the  justice,  and  the  defendant  does 
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not  appear,  and  the  plaintiff  takes  judg- 
ment in  his  absence,  the  judgment  will 
be  reversed.  Anonymous,  120 

2.  A  judgment  given  by  a  justice  of 
the  peace  on  a  report  of  referees,  in  the 
absence  of  the  defendant,  and  without 
giving  to  the  defendant  any  notice  of 
the  time  when  such  judgment  would  be 
given  by  such  justice,  will  be  reversed. 
Pierson  v.  Pierson,  125 

3.  If  upon  the  trial  before  the  justice, 
a  party  permits  a  witness  to  be  called 
without  making  any  objection  to  him, 
he  cannot,  on  the  t'rial  of  the  appeal, 
introduce  witnesses  not  examined  be- 
fore Jhe  justice,  to  prove  such  witness 
interested,  or  to  discredit  his  testimony. 
Price  and  wife  v.  Ward, '  127 

4.  If  a  defendant  is  arrested  on  a 
warrant,  and  enters  into  bond  (accord- 
ing to  the  tenth  section  of  the  small 
cause  act.  Rev.  Laws  630)  for  his  ap- 
pearance before  the  justice,  and  fails  to 
appear  at  the  day,  the  justice  cannot 
proceed  to  trial  in  his  absence,  nor  ren- 
der judgment  against  him.     Camman 
v.  Randolph,  136 

5.  If  the  parties  "agree  to  come  to 
trial,"  it  is  a  sufficient  agreement  (un- 
der the  eighteenth  section  of  the  act  for 
the  trial  of   small  causes,  Rev.  Laws 
634)  "to  enter  without  process  an  ac- 
tion before  a  justice,"  in  order  to  give 
such  justice  jurisdiction.      Vanderveer 
v.  Ingleton,  140 

6.  A  general  acknowledgment,  that 
the  defendant  is    indebted,   will    not 
authorize   the  justice   in   entering  up 
judgment  for  a  specific  sum.  ib. 

7.  Where  a  justice  administers  to  the 
jury  the  form  of  oath  usually  adminis- 
tered in  courts  of  justice,  it  is  sufficient 
though  he  has  not  pursued  the  precise 
form  prescribed  by  the  statute  for  juries 
in  justice's  courts.     Earle  v.  Vanbu- 
ren,  344 

8.  In  an  action   by  a  common   in- 
former, to  recover  a  penalty,  the  justice 
must  make  a  special  note  in  his  docket 
of  the  day,  month,  and  year  of  its  in- 
stitution.    Ackerson  v.  Zabritkie,     167 

9.  Merely  stating  the  time  of  the 


commencement  of  the  action  and  the 
amount  of  the  penalty,  without  stating 
what  the  penalty  was  for,  or  on  what 
statute  it  accrued,  is  not  sufficient,  ib. 

See  DOCKET,  1,  2. 
CERTIOKARI,  3. 
APPEAL,  1. 
JURY,  3. 


L 

LANDLORD. 

The  landlord  has  no  remedy  against 
the  constable  who  has  removed,  from 
the  leased  premises,  the  goods  of  the 
tenant,  from  whom  there  is  rent  due, 
unless  he  gives  notice  to  the  constable 
(of  the  rent  due)  previous  to  the  removal 
of  the  goods.  Ayrcs  v.  Johnson,  «11U 

LEGACY. 

1.  Legatees    of   specific    moveablo 
property,  and  devisees  having  a  con- 
tingent remainder  in  part  of  the  real 
estate,  under  a  will  containing  a  clause, 
"that  in  case  the  estate  should  not  be 
sufficient  to   pay   their   legacies,  they 
should    receive   only   a  proportionate 
part,"  are  not  competent  witnesses,  for 
the  executors,  in  a  suit  brought  against 
them  for  a  debt  of  the  testatrix,  al- 
though  the   executors   have  paid  the 
specific    legacy   to   the    legatees,   and 
given   them   a  release.     Executors  of 
Hedges  v.  Boyle,  63 

2.  A  devise  of  "  all  the  money  due  on 
a  bond  against  P.  and  I."  is  a  specific 
legacy.     Stout  v.  Hart  et  al.  414 

3.  When  after  such  bequest,  the  tes- 
tator, at  the  request  of  one  of  the  ob- 
ligees, accepted  another  bond  in  lieu  of 
the  first,  for  his  accommodation,  it  is 
not  an  ademption  of  the  legacy :  there 
is  a  distinction  between  voluntary  and 
compulsory  payments.    When  payment 
is  tendered  to  the  testator,  of  a  debt 
specifically  bequeathed,  1t  is  not  a  cir- 
cumstance from  which  to  infer  an  inten- 
tion to  adeem ;  when  he  calls  in  the 
money   himself,   it  is   a  circumstance 
from  which  such  intention  may  be  pre- 
sumed, unless  accounted  for  on  other 
grounds.  ib. 
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LIEN. 
See  CARRIER,  1. 

LIMITATIONS,  STATUTE  OF. 

1.  The  rule,  that   mutual   accounts 
are  not  within  the  statute  of  limitations, 
and  that  the  jury   are   to   determine 
whether  there  is  sufficient  evidence  of 
an   acknowledgment  to  take  the  case 
out  of  the  statute,  is  equally  applicable 
to  accounts  set  off  by  defendants,  as  to 
those  on  which  plaintiff  brings  his  ac- 
tion.    Smith  v.  Ruecastle,  357 

2.  A  bond  barred  by  the  statute  of 
limitations,  and  upon  which  no  pay- 
ment has   been   made   within   sixteen 
years,  is  not  a  sufficient  consideration 
to  support  an  action  upon  an  express 
promise   to  pay   it.      Ludlow  v.  Van 
Camp,  113 

M 

MANDAMUS. 

1.  A  mandamus  will  not  lie  to  com- 
pel the  Court  of  Common  Pleas  to 
receive  a  defendant's  plea.  Anony- 


mous, 


160 


2.  A  mandamus  will  be  granted  to 
compel  a  township  committee  to  assign  a 
road  to  the  overseers  of  the  highways. 
Anonymous,  192 

3.  But  it  will  not  be  granted  until 
after  the  committee  have  had  due  notice 
of  the  motion  for  a  mandamus.         ib. 

MANSLAUGHTER 

1.  Manslaughter  is  where  a  person 
kills  another  upon  a  sudden  transport 
of  passion   or  heat  of  blood,  npon  a 
reasonable   provocation,   and   without 
malice.     State  v.  Zellers,  220 

2.  In  cases  of  manslaughter,  counsel 
may  waive  the  prisoner's  right  to  a 
copy  of  the  indictment;  in  murder  they 
cannot.     State  v.  Powell,  244 

3.  On    an     indictment    for    man- 
slaughter, the  declarations  of  the  pris- 
oner, made  at  the  time  or  immediately 
before  and  after  the  act  committed,  may 
be  given  in  evidence,  although  they  go 


to  prove  malice. 


ib. 


MARRIAGE. 

In  an  action  against  a  clergyman  to 
recover  the  penalty  (given  by  the  fifth 
section  of  the  act  concerning  marriages, 
Rev.  Laws  181)  for  marrying  a  minor, 
without  havini*  a  certificate  in  writing 
under  the  hand  of  his  parent,  and  with- 
out the  parent  being  present  and  con- 
senting thereto,  the  defendant  cannot 
give  in  evidence  the  parol  declarations 
of  the  parent  to  third  persons  "  that  he 
had  no  objection  to  his  son's  marriage; 
that  he  was  acquainted  with  it  at  the 
time  of  its  taking  place;  and  that  if 
the  defendant  had*  not  made  himself 
busy  in  a  suit  between  plaintiff  and 
a  third  person,  plaintiff  would  not  have 
commenced  this  suit  against  him."  Wy- 
kojf  v.  £oggs,  '  138 

MASTER. 
See  FERRY  OWXER,  1,  2,  3. 


MONEY  PAID. 

If  an  action  is  brought  against  a  per- 
son for  money  which  he  has  once  paid, 
and  he  neglects  to  set  up  such  payment 
in  his  defence,  he  cannot  maintain  an 
action  to  recover  the  money  back  again. 
South  v.  Grant,  26 

MONEY  PAID  INTO  COURT. 

See  PAYMENT  OF  MONEY  INTO  COURT, 

1,  2,  3. 
LEGACY,  3. 

MORTGAGE. 

A  mortgagee  in  possession  can  never 
be  ousted  by  the  mortgagor,  or  any 
claiming  under  him,  until  the  mortgage 
be  paid.  Den  v.  Wright,  175 

See  DOWER,  1. 

MURDER. 

1.  Murder  is  the  killing  a  reasonable 
being  with  malice  aforethought.  State 
v.  Zellers,  320 

The  law  presumes  all  homicide  to  be 
committed  with  malice  aforethought,  ib. 
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NEW  TRIAL. 

A  new  trial  will  not  be  granted  on  a 
motion  in  behalf  of  the  state,  or  on  an 
indictment  where  there  has  been  a  ver- 
dict in  favour  of  the  defendant.  State 
v.  De  Hart  172 

See  APPEAL,  1 

NOTE. 
See  PEOMISSOEY  NOTE,  1. 

NOTICE. 

1.  The  notice  of  takmg  affidavits  to 
prove  the  commission  of  waste,  (after  a 
*tkta  of  this  court  has  been  made  upon 
the  party  to  stay  waste)  in  order  to  lay 
the  foundation  of  an  application  for  an 
attachment,  is  properly  served  upon  the 
party  himself,  and  need  not  be  served 
upon  his  attorney.    Flommerfelt  v.  Zel- 
lers,  31 

2.  There  must  always  be  a  notice  of 
the  taking  of  affidavits  to  prove  the 
waste,  to   lay  the   foundation  for  an 
attachment.  ib. 

3.  Where  the  makers  of  a  negotiable 
note  reside  in  New  York,  the  holder  at 
Elizabeth  Town,  and   the  endorser  in 
the  neighbourhood  of  Rahway,  and  the 
notary  who  protests  the  note  in  New 
York,  transmits  notice  of  protest  by  the 
next  mail  to  the  holder  at  Elizabeth, 
who  sends  the  notice  by  the  next  mail 
to  the  endorser :  held  that  the  notice  to 
the  endorser  was  in  due  time.     State 
Bank  at  Elizabeth  v.  At/rtt,  130 

See  EVIDENCE  10. 


O 

OATH. 

Where  the  justice  administers  to  the 
jury  the  form  of  oath  usually  admin- 
istered in  courts  of  justice,  it  is  suffi- 
cient, though  he  has  not  pursued  the 
precise  form  prescribed  by  the  statute 
for  juries  in  justices'  courts.  Earle  v. 
Vanburen,  344 


OPENING  A  CAUSE. 
See  COUNSEL,  1. 

OPINION. 
See  EVIDENCE,  19. 

ORDER  OF  REMOVAL. 

An  order  of  removal,  made  by  jus- 
tices in  another  state,  and  unappealed 
from,  is  conclusive  evidence  against  the 
township  to  which  the  pauper  was  re- 
moved. Elizabeth  v.  Westfield,  439 

OVERSEERS  OF  THE  POOR. 

An  action  may  be  maintained  against 
an  overseer  of  the  poor  to  recover  from 
him  the  expenses  of  supporting  a  pau- 
per who  was  legally  entitled  to  relief, 
and  when  the  overseer,  under  such  cir- 
cumstances, neglected  to  relieve.  Under 
what  circumstances  such  action  is  main- 
tainable. Shrew  v.  Sudd,  431 


PAROL  EVIDENCE. 
See  EVIDENCE,  11,  13,  15,  17. 

PARTY. 

No  person,  unless  it  appears  by  the 
record  that  he  is  the  attorney  or  party, 
or  in  some  way  connected  with  the 
cause,  will  be  allowed  to  oppose  a  mo- 
tion or  take  any  objection  to  the  pro- 
ceedings. Sexton  v.  Pennsylvania  and 
New  Jersey  Steam-boat  Co.  169 

PAUPER  CASES. 
See  FEES,  1. 


PAYMENT  OF  MONEY  INTO 
COURT. 

1.  If  the  defendant  pay  money  into 
court,  either  upon  the  whole  or  any 
single  count  in  the  declaration,  he  must 
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pay  costs  up  to  the  time  when  the 
money  is  paid  in,  even  although  the 
plaintiff  should  proceed  and  recover  no 
more  than  the  amount  paid  in.  State 
Bank  at  New  Brunswick  v.  Hoi- 
combe,  193 

2.  The  sum  paid  into  court  is  so  far 
to  be  considered  a  part  of  the  sum  re- 
covered, as  if  both  together  amount  to 
more  than  $200,  to  entitle  the  plaintiff 
to  costs  in  the  Supreme  Court,  under  the 
act  (Rev.  Laws  309).  ib. 

3.  Where  money  is  paid  upon  one 
count  of  the  declaration,  query,  whether 
the  defendant  must  pay  the  costs  of  the 
other  counts  ib. 


PENALTY. 

1.  In  an  action   by  a  common   in- 
former, to  recover  a  penalty,  the  justice 
must  make  a  special  note  in  his  docket 
of  the  day,  month,  and  year  of  its  in- 
stitution.    Ackerson  \.  Zabriskie,     167 

2.  Merely  stating  the  time  of  the 
commencement  of  the  action  and  the 
amount  of  the  penalty,  without  stating 
what  the  penalty  was  for,  or  on  what 
statute  it  accrued,  is  not  sufficient,    ib. 

3.  What  is  an  insufficient  state  of 
demand  to  recover  a  penalty  under  the 
"act  regulating  travelling  on   public 
and  turnpike  roads  in  this  state  "  (Rev. 
Laws).  ib. 


PETITION  OF  FREEHOLDERS. 
See  ROAD. 

PHYSICIAN'S  BILL. 

A  physician's  bill,  not  made  out  in 
plain  English  words,  or  as  nearly  so 
as  the  articles  will  admit,  cannot  be 
received  in  evidence.  Executors  of 
Hedges  v.  Boyle,  68 

PLACITA. 

See  JUDOMENTS  ON  BONDS  AND  WAE- 
EANI3  OF  ATTOENEY,  3. 


PLEADING. 

I.  Declaration. 
II.  Plea. 

III.  Replication. 

IV.  Demurrer.    ' 

I.  Declaration. 

In  an  action  of  debt  against  a  security, 
on  a  bond  with  a  condition  for  the  faith- 
ful performance  of  duties  as  cashier  of  a 
bank,  it  is  not  necessary  for  the  plaintiff 
to  set  out  the  breaches  in  the  declara- 
tion ;  he  may  do  it  in  the  subsequent 
part  of  the  proceedings.  Chetwood  ads. 
State  Bank  at  Elizabeth,  32 

See  CONDITION  PRECEDENT,  1,  2. 

II.  Plea. 

1.  To  an  action  of  debt  on  bond  by 
A.  against  C.,  C.  pleads  that  A.  at  the 
time  of  the  making  of  the  said  bond, 
covenanted  with  C.  that  in  case  the  said 
A.  should  die  before  his  wife,  then  the 
whole  of  the  bond  should  stand  good, 
but  if  the  said   A.  should  survive  his 
wife,  then  so  much  of  the  bond  as  binds 
the  said  C.  to  the  payment  of  interest  on 
the  said  bond  should  be  void.    The  plea 
is  a  good  one,  and  the  covenant  set  out 
is  sufficient  to  prevent  the  plaintiff's 
recovery  on  the  bond.  Allen  v.  Coxe,  89 

2.  In  an  action  of  assumpsit,  brought 
by  an  administrator  against  the  drawer 
of  a  promissory  note  given  to  the  intes- 
tate, the  drawer  may,  under  the  plea  of 
payment,  prove  payments  made  by  him 
to  the  children  and  heirs  of  the  intes- 
tate, in  pursuance  of  the  request  and 
direction  of  the  administrator.     Gris- 
wold  v.  Ward,  b)5 

3.  In  an  action  of  debt  on  a  bond 
conditioned  for  the  performance  of  an 
award,  the  defendant  pleaded  that  the 
arbitrators  had  refused  to  hear  or  inves- 
tigate a  certain  claim  which  he  set  forth, 
and  which  he  averred  was  within  the 
submission  :  this  plea  on  demurrer  was 
adjudged  good.  Harker  v.  Hough,   428 

IV.  Replication. 

1.  If  in  an  action  of  trespass  the  de- 
fendant, by  his  plea,  admits  the  thing 
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charged  to  have  been  a  trespass  in  its 
nature,  but  sets  up  certain  concomitant 
circumstances  which  the  law  considers 
as  an  excuse  or  justification,  there  the 
plaintiff  may  reply  "  de  injuria  sua 
propria,"  &c.  but  where  the  defendant 
denies  the  thing  charged  to  have  been 
a  trespass  at  all,  for  that  the  close 
broken  and  goods  taken  were  the  prop- 
erty of  himself,  or  of  another,  by  whose 
authority  he  acted,  there  the  plaintiff 
cannot  reply  de  injuria,  &c.  but  must, 
in  his  replication,  traverse  the  right  or 
interest  set  up  in  the  plea,  or  it  will  be 
bad.  Berry  v.  Cahanan,  77 

2.  A.,  B.,  and  C.  being  seized  of  cer- 
tain  lands,  by   articles  of  agreement, 
agreed  to  convey  all  their  interest  in 
the  same  to  D.  at  the  rate  of  $400  for 
each  and  every  quarter  or  fourth  share 
the  said  A.,  B.,  and  C.  might  own;  but 
because  it  was  uncertain  what  number 
of  shares  the  said  A.,  B.,  and  C.  had  in 
the  premises,  therefore  it  was  submitted 
to  E.  and  F.  counsellors  at  law,  to  de- 
termine what  proportion  or  shares  the 
said  A.,  B.,  and  C.  had  in  the  premises. 
To  maintain  an  action  upon  the  above 
stated   articles   of    agreement,   it   was 
necessary  to  shew  that  the  said  E.  and 
F.  did  determine  what  right  A.  and  B. 
had  in  the  premises.     To  a  plea,  there- 
fore, that  the  said  E.  and  F.  did  not 
determine  what  part,  how  much,  and 
what  proportion  the  said  A.  and  B.  had 
in  the  premises  ;  a  replication  that  they 
did  determine  what  part,  how  much, 
and  what  proportion  the  said  C.  had  in 
the  premises  is  bad.     Broadwell  and 
Baldwin  v.  Denman,  278 

3.  A  replication  which  puts  in  issue 
several   distinct  facts   not  tending  to 
prove  the  same  point,  is   bad  on  de- 
murrer.    Berry  v.  Cahanan,  77 


JV.  Demurrer. 
See  DEHURBEB,  1,  2. 

POSSESSION. 

1.  The  lessor  of  the  plaintiff,  in  an 
action  of  ejectment,  must  always  count 
upon  and  shew  a  possession  of  the  land 
within  the  time  to  which  the  right  of 
entry  is  limited:  viz.  within  twenty 


years  next  before  the  action  is  brought. 
Den  v.  Morris,  6 

2.  But  he  need  not  shew  a  possession 
of  twenty  complete  years,  or  of  any 
other  number  of  years,  further  than  is 
necessary  to  constitute  a  full  and  peace- 

ib. 


3.  And  the  possession  to  be  proved, 
being  a  mere  matter  in  pais,  may  be 
shewn  as  well  without  deed  as  with  it : 
though  when  without  it,  it  will  always 
be  looked  upon  with  greater  jealousy, 
and  be  overcome  with  greater  ease,  ib 

PRACTICE. 

1.  If  pleadings   are  filed   after  the 
thirty   days   allowed   by  the   practice 
act  lor  filing  the  same  have  expired, 
(although  notice  is  given  of  the  time  of 
tiling  the  same)  they  may  be  treated  as 
nullities.  39 

2.  Rules  to  plead  should  be  renewed 
from  term  to  term  until  they  are  served. 
Sassenburgh  v.  Shaver,  170 

3.  The  service  of  an  expired  rule  is 
a  nugatory  service.  ib. 

4.  A  judgment  on  a  bond  and  warrant 
of  attorney  will  be  set  aside  on  affidavit 
of  a  defence,  and  defendant  permitted 
to  plead  to  the  merits ;  but  not  permik- 
ted  to  plead  non  estfactum.  Alderman 
et  al.  v.  Diament,  197 

5.  It  has  been  the  immemorial  prac- 
tice of  courts  to  order  frivolous  counts 
to  be  struck  from  the  record.     Anony- 
mous, 1(30 

6.  Where  the  course  of  practice  (as 
to  filing  pleadings  which  is  established 
by  the  practice  act)  is  once  broken  in 
upon,  the  English  practice  of  ruling 
your  adversary  to  plead  must  be  pur- 
sued.    Berry  v.  Cahanan,  135 

See  VENUE,  1,  2,  3. 
JURY  OF  VIEW. 

PRESUMPTION. 

1.  What  circumstances  sufficient  to 
induce  a  jury  to  presume  the  existence 
of  a  deea.  Den  v.  Morris,  6 
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2.  In  New  Jersey  all  black  men  are 
presumed  to  be  slaves,  until  the  con- 
trary appears.     Gibbons  v.  Morse,  253 

3.  The  law  presumes  all  homicide  to 
be  committed  with  malice  aforethought. 
State  v.  Zellers,  220 

4.  Where  a  note  or  bill  contains  in 
the  body  of  it  the  words  "  witness  my 
hand  and  seal,"  and  has  a  flourish  or 
Bcroll   under   the   name,  proof  of  the 
handwriting  of  the  drawer  is  sufficient 
evidence  for  the  jury  to  presume  that 
the  scroll  was  put  to  the  instrument  by 
way  of  seal,  and  that  it  was  sealed  and 
delivered.     Force  v.  Craig,  272 

5.  A  covenant  in  a  deed  by  a  tenant 
in  tail,  that  he  will  suffer  a  fine  and 
recovery  to  bar  the  entail,  and  a  long 
and  continued  possession  for  near  thirty 
years,  under  the  deed  of  the  tenant  in 
tail  (containing  such  covenant)  without 
render  or  acknowledgment,  is  not  suffi- 
cient to  support  a  presumption    that 
such  fine  had  been  levied  or  a  common 
recovery   suffered.      Den  v.   M'Allis- 
ter,  46 


PROMISSORY  NOTE. 

1.  The  doctrine,  that  the  holder  of  a 
note  must  use  due  diligence  to  obtain 
payment  of  the  drawer,  does  not  extend 
to   holders   of  sealed   bills.     Force  v. 
Oraig,  272 

2.  In  an  action  of  assumpsit,  brought 
by  an  administrator  against  the  drawer 
of  a  promissory  note  given  to  the  in- 
testate, the  drawer  may,  under  plea 
of  payment,  prove  payments  made  by 
him  to  the  children  and  heirs  of  the 
intestate,  in  pursuance  of  the  request 
and    direction    of    the    administrator. 
Griswold  v.  Ward,  95 

See  NOTICE,  2,  3. 
SCROLL,  1,  2,  3. 
USURY,  1. 


PURCHASE. 

Where  A.  enters  into  articles  of 
agreement  to  purchase  certain  property, 
and  actually  takes  possession  of  it  un- 


der the  agreement,  but  dies  before  any 
deed  is  made  to  him  for  it,  the  heirs  of 
A.  cannot  be  compelled,  in  a  court  of 
law,  to  receive  a  deed  for  the  property, 
or  complete  the  purchase  ana  pay  the 
purchase  money.  Cooper  v.  Vander- 
bilt,  121 


Q 

QUO  WARRANTO. 

1.  If  twenty-eight  votes  are  given  in 
joint-meeting   for  A.  to   be   clerk   of 
Gloucester,  (being  a  majority  of  all  the 
votes  present)  and   the  chairman  de- 
clares that  no  election  has  been  made, 
and,  upon  a  re-ballot,  thirty- one  of  the 
members  of  joint-meeting  vote  for  B. 
for  the  same  office,  and  B.  is  commis- 
sioned by  the  governor,  and  enters  upon 
the  duties  of  said  office,  an  information 
in  the  nature  of  a  quo  warranto  will 
not  lie  by  A.  against  B.     State  v.  Fos- 
ter, 101 

2.  All   deliberative  bodies   have   a 
right  to  reconsider  their  proceedings  as 
often  as  they  think  proper,  and  it  is 
the  final  result  only  which  is  to  be  re- 
garded as  the  thing  done.  ib. 


R 

RECEIPT. 

A  receipt  is  not  conclusive  against 
the  party  giving  it,  but  a  mistake  may 
be  proved  by  parol.     ElweU  v.  Les- , 
ley,  349 

RECOGNIZANCE. 

The  court  will  grant  a  prisoner  who 
is  indicted  for  murder  permission  to 
have  his  witnesses  bound  in  recogniz- 
ance to  appear  and  give  evidence.  State 
v.  Zellers,  220 

RECORD. 

See  DOCKET,  2. 
PRACTICE,  5. 
PARTY,  1. 
EVIDENCE  25. 
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REFEREES. 
(See  JUSTICE'S  COURT,  2. 

REMAINDER. 

A  vested  remainder  in  fee  may  be 
taken  in  execution  and  sold  by  virtue 
of  an  execution  against  the  remainder 
man.  Den  v.  Hillman,  180 

REPLEVIN. 

In  an  action  of  replevin,  where 
the  complaint  is  for  unjustly  taking  and 
detaining  property — plea  that  it  was 
taken  for  rent  in  arrear,  and  replication, 
that  there  was  no  rent  in  arrear,  a  book 
account  cannot  be  set-off  under  these 
pleadings.  Swing  v.  Sparks,  59 

REPLICATION. 
See  PLEADING,  IV. 

REPORT  OF  REFEREES. 
See  CERTIOKAEI,  3. 

\ 

ROAD. 

1.  The  petition  of  the  freeholders  for 
the  laying  out  a  road  in  two  counties 
must  be  signed  by  ten  freeholders  in 
each  county.  36 

2.  The  petition  for  the  appointment 
of  surveyors  to  lay  out  a  road  ought 
not  to  designate  two  particular  routes, 
on  one  or  other  of  which  it  is  desired 
that  the  road  should  be  laid  out,  but 
ought  to  designate  only  the  points  or 
places  from  ami  to  which  the  road  is 
proposed  to  be  laid  out.  37 

3.  Where  a  caveat  is  entered  against 
recording  the  return  of  surveyors,  and 
the  court,  in  appointing  freeholders  to 
view  the  road,  and  certify  whether  they 
believe  the  same  necessary,  should  by 
mistake  or  inadvertence  appoint  a  man 
through  whose  land  the  road  runs,  as 
one  of  the  six  freeholders  to  view  the 
road,  and   he   actually  proceeds,  with 
the  five  others,  to  view,  deliberate,  and 


advise  touching  the  same,  although  he 
does  not  actually  sign  the  certificate, 
yet  the  court  may  set  aside  the  said  ap- 
pointment of  freeholders  as  incautiously 
made.  State  v.  Conover,  203 

4.  But  if  the  appointment  of  free- 
holders is  thus  set  aside  at  the  term 
succeeding  the  entering  of  the  caveat, 
the  court  cannot,  at  a  subsequent  term, 
make  another  appointment  of  freehold- 
ers, for  by  the  fir»t  appointment  of  free- 
holders their  authority  over  this  subject 
expired.  ib. 

5.  The  circumstance  that  this  second 
appointment  of  freeholders  WHS  made 
upon  the  motion,  and  by  the  consent  of 
the  prosecutor  of  the  certiorari,   will 
not  alter  it,  for  consent  can  never  give 
jurisdiction.  ib. 

6.  Though  the  proceedings  and  cer- 
tificates of  the  freeholders  are  not  sub- 
ject to  be  reviewed  upon  certiorari,  yet 
the  proceedings  of  the  Court  of  Com- 
mon Pleas  in  the  appointment  of  such 
•freeholders,  and  their  judgment  upon 
such  certificate,  are  subject  to  such  re- 
view, ib. 

7.  That  part  of  the  seventh  section 
of  the  "act  concerning  roads"  (passed 
9th  February,   1818,  Rw.  Laws  618) 
which  enacts  "  that  the  Court  of  Com- 
mon Pleas  shall  not  set  aside  the  pro- 
ceedings of  the  surveyors  for  illegality 
or  irregularity"   means    illegality   in 
point  of  form  only,  and  not  illegality 
in  matter  of  substance.     And  the  Court 
of  Common  Pleas  may  set  aside  the 
proceedings  of  surveyors  for  illegality 
in  matter  of  substance.  to. 

8.  That  part  of  the  seventh  section 
of  the  act  which  enacts  "  that  the  cer- 
tificate and  proceedings  of  the  freehold- 
ers appointed  after  caveat  filed,  shall 
be  binding  and  conclusive  in  all  cases, 
and  shall  not  bo  subject  to  an  appeal 
or  certiorari,  or  be  set  aside  for  lack  of 
form,"  is  to  be  understood  to  mean, 
that  their  proceedings  shall  not  be  sub- 

t'ect  to  certiorari  at  all,  and  shall  not 
e  set  aside,  even  in  the  same  court, 
for  form  only.  But  for  matter  of  sub- 
stance they  may  be  net  aside,  as  in  all 
other  cases  of  a  similar  nature.  ib. 

See  CERTIORARI,  1. 
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RULE. 

See  JURY  OF  VIEW,  1. 
PBACTICE,  2,  3. 

S 

SALE  BY  SHERIFF. 

1.  A  mistake  in  the  sheriff's  adver- 
tisement in  the  description  of  the  land 
•will  not  vitiate  the  sale,  if  it  may  be 
fully  understood  from  such  description 
what  property  is  to  be  sold.    Den  v. 
Zellers,  153 

2.  A  sheriff  may  exercise  a  reason- 
able discretion  as  to  the  manner  of  sell- 
ing property.  ib. 

3.  A  sheriff  is  not  obliged  to  attend  to 
the  bid  of  an  insufficient  purchaser,  ib. 

4.  It  is  no  objection  to  the  sheriff's 
sale,  that  the  premises  did  not  sell  for 
their  value.  ib. 


See  DOWER,  1. 


SCROLL. 
See  SEAL,  1,  2,  3. 

SEAL. 

1.  Where  a  note  or  bill  contains  in 
the  body  of  it  the  words  "  witness  my 
hand  and  seal,"  and  has  a  flourish  or 
scroll  under  the  name,  proof   of   the 
handwriting  of  the  drawer  is  sufficient 
evidence  for  the  jury  to  presume  that 
the  scroll  was  put  to  the  instrument  by 
way  of  seal,  and  that  it  was  sealed  and 
delivered.     Force  v.  Craig,  272 

2.  There  needs  no  other  proof  that 
the  scroll  was  intended  for  a  seal  than 
the  instrument  itself  saying  "  witness 
my  hand  and  seal."  ib. 

3.  The  seal  of  a  private  corporation 
must  be  proved  by  testimony  :  it  is  not 
evidence  of  its  own  authenticity.    Den 
v.  Vreelandt,  362 

SEALED  BILL. 

1.  Proof  of  a  defendant's  signature 
to  an  assignment  or  endorsement  on  a 


note  or  sealed  bill  is  evidence  of  the 
assignment  as  it  stands.  Force  v. 
Craig,  272 

2.  The  doctrine,  that  the  holder  of  a 
note  must  use  due  diligence  to  obtain 
payment  of  the  drawer,  does  not  extend 
to  holders  of  sealed  bills.  t&. 

3.  Where  a  person  assigns  a  sealed  bill 
to  another,  and  agrees  to  stand  security 
thereon  until  paid,  although  the  drawer 
lives  three  years  in  good  credit  after  the 
bill  became  due,  without  being  called 
upon  by  the  holder  for  payment,  and 
afterwards  fails,  the  assignor  will  be 
liable  upon  his  special  guaranty.        ib. 

SECURITY. 
See  DECLARATION,  1. 

SET-OFF. 
See  BOOK  ACCOUNT,  4. 

SHERIFF,  DEPUTY. 
See  VESUE,  2. 

SLAVE. 
Sec  PRESUMPTION,  2. 

SLANDER. 

An  action  will  lie  for  saying  of 
another,  that  he  committed  perjury  in 
the  court  of  another  state,  tied  quere. 
Haight  v.  Morris,  289 

STATE  OF  DEMAND. 

1.  In  an  action  of  covenant,  the  state 
of  demand  must  shew  that  the  instru- 
ment on  which  the  action  is  founded  is 
a   sealed   instrument.      Bilderback  v. 
Powner,  6-4 

2.  Where  the  plaintiff,  in  an  action 
for  selling  spirituous  liquor  by  retail, 
does  not,  in  his  state  of  demand,  specify 
the  time  and  place  when  and  where  the 
offence  was  committed,  he  cannot  re- 
cover.    Kvrr  v.  Harker,  349 

See  Jusr,  1. 
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STATUTE  OF  LIMITATIONS. 
See  LIMITATION. 

SUMMONS. 

The  process  against  a  female  should 
be  a  summons,  and  not  a  warrant. 
Blight  v.  Meeker,  97 

SURVEYORS  OF  HIGHWAYS. 

See  ROAD,  2,  3. 
CERTIORARI,  1. 


TESTAMENTARY  DISPOSITION. 
See  HUSBAND  AND  WIFE,  1,  3. 

TRANSITORY  ACTION. 

An  action  for  an  escape  is  a  transi- 
tory action,  and  the  plaintiff  may  lay 
the  venue  in  any  county  he  pleases. 
Jones  and  Lee  v.  Pemberton,  350 

TRESPASS. 

1.  In  an  action  of  trespass  for  break- 
ing the  close  and  taking  away  goods 
and  chattels,  if  the  jury  find  ibr  the 
plaintiff,  they  must  find  the  value  of  the 
goods.     They  must,  besides,  add  to  the 
value  of  the  goods  the  incidental  dam- 
ages.   Woolley  v.  Carter  and  Kean,   85 

2.  When  the  trespass  is  once  com- 
mitted, and  the  goods  taken,  the  party 
injured  may  stand  upon  his  legal  rights, 
and  is  not  obliged  to  compromise  or 
take  back  the  goods  upon  restoration 
offered.  ib. 

3.  When  the  injured  party  has  ob- 
tained a  verdict  the  property  is  changed 
and  the  right  to  the  goods  is  vested  in 
the  defendant.  ib. 

4.  The  j'iry  cannot  assess  damages 
for  the  mere  taking  away  of  the  goods, 
and  order  the  defendant  to  restore  the 
goods.  i('. 


5.  An  offer  to  restore  the  goods  ma] 
be  received  in  mitigation  of  damages,  ib 

See  EVIDENCE,  5,  6. 


TROVER. 

1.  In  an  action  of   trover  for  two 
hundred  sheaves  of  rye,  the  defendant, 
in  order  to  justify  the  taking  of  the  rye, 
may  give  in  evidence  the  record  of  a 
judgment  in  ejectment  by  A.^against 
the  plaintiff,  and  the  habere  facias  pot- 
iessionem  by  virtue  of  which   A.  was 
put  in  possession  of  the  premises  on 
which  the  rye  was  cut,  and  the  lease 
from  A.  to  the  defendant,  of  said  premi- 
ses.    Vandoren  v.  JBellis,  137 

2.  In  an  action  of  trover,  where  an 
actual  conversion  is  proved,  there  is  no 
necessity  to  prove  an  actual   demand 
and  refusal.     Earle  v.  Vanburen,   344 


TRUSTEES. 
See  HUSBAND  AND  WIFE,  1. 

U 

USURY. 

• 

Where  a  bank  discounts  a  note  at  the 
usual  rate  of  interest,  upon  condition 
that  the  person  offering  the  note  for 
discount  shall  receive  post-notes  pay- 
able at  forty-five,  sixty,  and  ninety 
days  as  cash,  and  the  said  post-notes 
are  paid  and  received  as  cash  for  the 
said  note  thus  discounted,  the  note  dis- 
counted is  usurious.  But  if  the  defend- 
ant pay  a  part  of  the  usurious  note, 
and  give  a  new  note  for  the  residue, 
the  new  note  is  not  infected  with  the 
usury.  State  Bank  at  Elizabeth  v. 
Frazee  Ay  ret,  130 

V 

VENIRE. 

Where  the  venire  was  directed  to  any 
one  of  the  coroners  &c  without  any  sug- 
gestion, that  the  sheriff  was  exception- 
able, it  is'  a  fatal  defect,  and  not  cured 
by  verdict.  Ihigg  et  al.  v.  Kille,  435 
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VENUE. 

1.  In  an  action  for  breach  of  a  cov- 
enant of  seizin  the  court  will  not  change 
the  venue  to  the  county  where  the  lands 
lie,  without  an  affidavit  stating  special 
circumstances.     Ward  v.  Holmes,     171 

2.  Where   a   deputy   sheriff   of  the 
county  of  A.  is  sued  in  the  county  of 
B.  for  an  act  done  in  the  course  of  his 
official  duty  in   the  county  of  A.  the 
court  will,  upon  an  affidavit  of  this  fact, 
change  the  venue  from  B.  to  A.     Den- 
nis and  Shirts  v.  Ford,  200 

See  TRANSITORY  ACTION,  1. 

VOID  AND  VOIDABLE. 

See  JUDGMENT  ON  BOND  AND  WAR- 
BANT  OF  ATTORNEY,  5. 

W 

WARRANT. 

See  FEMALE,  1. 

JUSTICE'S  COURT,  3. 

WASTE. 
See  NOTICE,  1,  2.  t 

WIFE. 
See  HUSBAND  AND  WIFE. 


WILL. 


See  DEVISE. 


WITNESS. 

1.  Where  the  deposition  of  a  witness 
(who  was  sick  and  unable  to  attend  the 
trial)  was  offered  before  the  justice,  and 
overruled,  the  witness  himself  cannot 
be  admitted  on  the  trial  of  the  appeal. 
Ward  and  Williamson  v.  Small,        40 

2.  In  order  to  introduce  the  testi- 
mony of  a  witness  on  the  appeal  who 
was  not  examined  before  the  justice, 
his  name  and  the  points  and  materiality 
of  his  testimony  must  be  set  out  in  the 
reasons  assigned  for  a  new  trial  under 
the  act  of  November  17th,  1820,  (Rev. 
Laws  797,  sec.  3).     Hoaaland  v.  Ne- 
vius,  75 

3.  If,  upon  the  trial  before  the  justice, 
a  party  permits  a  witness  to  be  called 
without  making  any  objection  to  him, 
he  cannot,  on  the  trial  of  the  appeal, 
introduce  witnesses  not  examined  be- 
fore the  justice,  to  prove  such  witness 
interested,  or  to  discredit  his  testimony. 
Price  and  wife  v.  Ward,  127 

See  RECOGNIZANCE,  1. 


WRIT  OF  ERROR. 
See  ERROR,  2. 
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